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REPORTS  OF  CASES 


ASGUED  AKD  DETEBMINED 


COURT  OF  APPEALS 


OP  TBI 


STATE  OF  NEW-YORK. 


BY  E.  PESHINE  SMITH. 

Counsellor  at  Law. 


VOL,  II 


NEW  YORK: 

BASES  k  BBOTHEBSt  LAW  FXTBLISHEBS^ 

Na  la  NAasi.n  stbbbt. 

AI>BAHT:    4T5  BBOADVAT. 

1864. 


Kntered  aooordlng  to  Act  of  Goii|{reaB,  In  the  year  HDGOCILYIII.,  in  the  Clerks  Oflee 
of  the  District  Court  uf  the  United  States  for  the  Soathem  District  of  N«)w-TArk,  by  BANKS 
AND  BROTHEBB 

A L80~  Entered  aieeordilig  to  Act  of  Oongfeai,  in  the  year  MDOCOLYIir.,  in  the  Clei^*a 
Office  of  the  District  Court  of  the  United  States  for  the  Northern  District  of  New-Y<Mlc.  by 
GIDEON  J.  TUCKBIt,  Secretary  of  State  of  the  State  of  New-Tork,  in  tmst  for  the  beneft-  of 
the  People  of  the  said  Btete. 


/ 


iZc.   ^iLC.    /4     /9/'^ 


JUDGES  OF  THE  COURT  OF  APPEALS-, 


HIRAM  DENIO, 
ALEXANDER  S.  JOHNSON, 
GEORGE  R  COMSTOCK, 
SAMUEL  L.  SELDEN. 


JOHN  W.  BROWN,  .  x    .       .  .   - 

*  X  r^^Tr,r\  i-i   t>  A  TriTs  I  JostioM  of  the  Sttpreme  Court,  and 

ALONZO  C.  rAIGE,  f  ea?  ojlcio  Judges  of  the  Court  of 

Wn.LTAM  H  BHANKTiAND,  (  Appeals,  from  January,  1867,  to 

LEVIF.BOWEN,  »  January,  1868. 


JAMES  J.  ROOSEVELT, 

yi^  .    TT  A  'DT>Ta  /  Justices  of  the  Supreme  Court,  and 

IKA  nAliKlS,  f       ^  oji^  Judges  of  the  Court  of 

DANIEL  PRATT,  (       Appeals,  from  January,  1868,  to 

THERON  R.  STRONG,  »      ^"'""^'  ^^^' 

I  _ 

Hiram  Denio  was  Chief  Judge  in  1867.    His  term  of  office  expired  with 
I  (hat  year,  hut  in  Novemher,  1867,  he  was  reelected  for  the  term  of  eight 

I  years,  conmiencing  January  1,  1868,  when  Alexander  S.  Johnion  hecame 

Chief  Judge. 


« 


IZTRACT  IN  RELATION  TO  TBE  JUDICIART. 
[Oh.  SSOoflSiT.] 

§  5.  The  judge  of  the  Court  of  Appeals  elected  hy  the  electors  of  the  state, 
who  shall  have  the  shortest  time  to  serve,  shall  he  the  chief  Judge  of  said 
coiui. 

"  §  6.  Four  Justices  of  the  Supreme  Court,  to  he  Judges  of  the  Court  of 
Appeals,  shall  every  year  he  selected  from  the  class  of  said  Justices  having 
ibe  shortest  time  to  serve ;  and  alternately,  first,  from  the  first,  third,  fifth 
and  seventh  Judicial  districts,  and  then  from  the  second,  fourth,  sixth  and 
eighth  judicial  districts ;  and  shall  enter  upon  their  duties  as  Judges  of  the 
C^nrt  of  Appeals  on  the  first  day  of  January,  aiid  serve  as  Judges  of  said 
coiut  one  year." 


CASES 


BEPOBTED  IN  THIS  YOLUMB. 


A. 

Pa«i. 

Alien  T.  Smith, 416 

Astor'i  Szecutors,  LaDgdon  t.  •  •  9 

Aitor  Mnt.  Ins.  Co.,  Bidwell  v..  263 

Austin  T.  Searing, 112 

B. 

Babcock,  Jackson  y 246 

Bagley  ▼.  Peddle, 469 

Baldwin  y.  Brown, 859 

Barton,  Bens,  and  Wash.  Plank 

HoadCo.y. 457 

Bany,  Touseley  y 497 

Bank  of  Kingston,  Chester  y. . .  886 

Beach,  Qflbert  y 606 

Benedict  ▼.  Field, 695 

Bennett,  Walter  y 250 

Bidwell  y.  Astor  Mat.  Ins.  Co., .  263 

Bimngs,  Catlin  y 622 

Bishop,  Tnckery 402 

Bridges  y.  Hjatt, 546 

Brisbane,  De  Witt  y. 508 

Broadway  Ins.  Co.,  Bnrr  y 267 

Brown,  Baldwin  y 859 

Bnll,  McKyring  y 297 

Bnrr  y.  Broadway  Ins.  Ca, 267 

Botchers  and  Droyers'  Bank,  Far- 
mers and  Mechanics'  Bank  y. .  125 


c. 


CaldweU,  CoUomb  y 484 

Callighan,  Barbyy 71 


Paqs 

Campbell  y.  Hall, 576 

Cancemi  y.  The  People, 601 

CatUn  y.  Billings, 622 

Chandler,  Terry  y 864 

Chapman,  Lewis  y. 869 

Chester  y.  Bank  of  Kingston,. . .  886 

Cobby.  Cornish 602 

Cochran  ^.  Lampman, 276 . 

CoUomb  y.  Caldwell, 484 

Colyer,  GrifTeny 489 

Conrad  y.  Village  of  Ithaca, ....  159 

Cook,  Spraker  y 667 

Coming  y.  Slosson, 294 
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Lanodon  V.  Astor's  Executors. 

A  testator  cannot,  in  his  will,  reserve  a  right  to  quality,  by  an  unattested  writ- 
ing, a  transaction  which,  at  the  time  of  such  writing,  shall  have  already  passed 
and  taken  effect,  or  which  was  the  act  of  another  person,  so  as  by  means 
thereof  to  affect  legacies  or  other  provisions  in  his  testamentary  papers.  He 
cannot  alter  his  will  otherwise  than  by  an  instrument  attested  in  the  same  man- 
ner as  required  to  give  It  effect  as  a  will.  A  testator  may,  however,  make  his 
testamentary  gifts  dependent  upiOn  the  happening  of  any  event  in  the  fliture, 
whether  in  his  lifetime  or  afterwards  He  may,  therefore,  provide  that  a  legacy 
shall  not  be  payable,  if  in  his  lifetime  he  shall  give  to  the  legatee  an  amount 
equal  to  such  legacy;  and  he  may  add  to  the  condition  the  fbrther  require- 
ment that  any  advancement  he  may  make  shall,  in  order  to  be  applied  on 
account  of  the  legacies,  be  charged  to  the  legatee  on  his  books  of  account. 

Bnch  ^itries,  made  in  the  usual  course  cf  business,  and  at  the  time  of  parting 
with  the  subject  of  the  advancements,  are  parcel  of  the  res  getta,  a  feature 
of  the  transaction  itself.  Otherwise  of  an  entry  which  might  be  made  relat- 
ing to  a  gift  to  the  legatee  by  a  third  person;  such  a  gift  being  res  inter 
€dio»,  and  not  having  in  its  own  nature  any  operation  in  regard  to  the  testa- 
tor and  his  proposed  testamentary  provisions,  the  testator  can  give  no  effect 
to  it,  by  way  of  qualifying  his  own  bequest,  by  an  unattested  writing. 

Tbe  testator,  by  the  second  codicil  to  his  will,  which  was  executed  primarily, 
January  9th,  1889,  bequeathed  to  his  daughter,  the  plaintiff,  the  income  of 
S10O,000,  deposited  in  the  New- York  Life  Insurance  and  Trust  Company, 
and  bearing  interest  at  five  per  cent  per  annum,  to  receive  (directly,  or,  in 
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a  certain  event,  through  the  intenrentlon  of  trustees)  the  income  duriiif 
her  life ;  and  the  capital,  after  the  plaintiff's  death,  was  to  go  to  six  of  het 
children,  or  such  of  them  as  should  surriTe  the  testator.  By  a  prior  codicil 
to  his  will,  which,  by  its  terms,  was  made  applicable  to  any  subsequent 
codicil,  the  testator  declared:  **foraimuch  £U  I  may  make  adtancemenik 
or  beneficial  provisums  for  persons  or  purposes  provided  for  in  my  vnU  and 
codicils  J  U  is  my  directicm  thai  such  advancements^  if  charged  in  my  ho<^ 
of  accouTvl^  ^laU  be  deemed  so  much  on  account  of  the  provision  in  my  vnU  or 
codicils  in  favor  of  such  persons  or  purposes"  On  the  19th  of  August,  1839, 
the  testator  assigned  to  William  B.  Astor,  in  trust  for  the  plaintiff,  a  certifi- 
cate of  the  deposit  by  him  with  the  New-Tork  Life  Insurance  and  Trust 
Company  of  $100,000,  bearing  interest  at  five  per  cent,  and  on  the  same  day 
such  certificate  was  surrendered  and  a  new  one  taken  out,  by  which  the  com- 
pany acknowledged  the  deposit  of  the  like  sum  by  William  B.  Astor,  in  trust 
for  the  plaintiff,  and,  in  the  event  of  her  death,  in  trust  for  her  surviving 
children  named,  and  being  the  same  children  mentioned  in  the  second  codicil. 
On  the  next  day  the  testator  Caused  entries  to  be  made  in  his  books  of  account, 
charging  "  William  B.  Astor,  in  trust  for  Mrs.  Langdon"  (the  plaintiff ),  with 
the  certificate  last  mentioned  as  '*  transferred  to  him  in  trust,  as  propei-ty 
left  to  Mrs.  Langdon  in  similar  terms  by  a  codicil  of  my  will ;"  tlft  entries 
further  stated  the  interest  of  Mrs.  Langdon  in  the  income,  and  of  her  six 
youngest  children  or  the  survivors  in  the  principal.  At  a  subsequent  date 
tlie  testator  made  entries  in  his  account  books  which  imported  that  the  said 
certificate  of  deposit  had  been  delivered  to  Mrs.  Langdon,  to  whom  it  was 
charged,  with  a  statement  of  its  "being  property  bequeathed  to  her  ic 
similar  terms  by  a  codicil  of  my  will,"  and  of  the  respective  interests  in  the 
income  and  principal,  of  the  plaintiff  and  her  six  children,  as  in  the  pre- 
ceding entries  made  in  1889.  The  plaintiff  had  received  the  income  since 
the  transfer  of  the  certificate  to  her  trustee.  Upon  these  facta  it  was  jSe2c7, 
that  the  bequest  of  $100,000  was  upon  condition  that  the  gift  should  fail  in 
whole  or  in  part  if  the  testator  should  make  an  advancement  to  the  plaintiff 
of  the  whole  or  a  portion  of  the  sum  bequeathed,  and  should  at  the  same 
time  indicate  by  an  entry  in  his  books,  made  in  the  coarse  of  his  business, 
that  the  advancement  was  on  account  of  the  legacy ;  and  that  the  legacy 
was  not  payable  after  the  testator's  death,  because  the  condition  had 
occurred  which,  pursuant  to  the  express  provisions  of  the  will,  defeated 
aueh  legaey. 

Begarding  the  legiacy  as  absolute  and  not  conditional,  and  as  not  specific 
but  pecuniary  and  general,  it  was  adeemed  and  satisfied  in  the  testator's  life- 
time. Whether  an  advancement  shall  be  deemed  a  satisfaction  of  a  particu- 
lar legacy  is  a  question  of  fact,  to  be  determined  by  reference  to  the  iatention 
of  the  testator ;  and  the  express  provision  of  the  will,  that  a  gift  which  is  u> 
hare  the  effect  of  ademption  will  be  found  entered  In  the  testator's  books  oif 
account,  makes  such  entry  the  highest  evidence  of  his  intention. 

By  his  will,  executed  July  4,  1886,  the  testator  bequeathed  to  the  plaintiff, 
his  daughter,  the  income  of  $100,000  *'  o(  the  iebt  of  the  city  of  New- , 
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York,  beating  flvo  per  cent  interest,"  fbr  her  lifb,  and,  on  her  deatb,  he  gava 
theaune  "  to  her  then  sarriving  isane,  and  their  ezecntors  and  admlniatratora.'* 
By  the  aecond  codicil  to  hia  will,  executed  January  9, 1889,  he  bequeathed 
to  fdx  of  th^  children  of  the  plaintiff,  therein  named  (being  the  same  six  to 
whom  the  remainder  in  the  $100,000  deposited  with  the  New-Tork  Life 
Insanuice  and  Truat  Company  was  given  by  the  will,  as  abore  mentioned, 
and  not  including  all  of  her  children),  or  to  auch  of  them  as  might  aurvive 
him,  $100,000  "  of  the  public  debt  of  the  city  of  New- York,  bearing  five 
per  cent  interest,  usually  called  the  water  loan."  The  will  contained  a  pro- 
vision that,  "  in  case  any  of  the  atocks  or  funda  therein  apeciflcally 
bequeathed  ahould  not  be  in  the  testator's  hands  at  his  decease,  the  several 
bequests  should  be  made  up  by  purchases,  at  the  expense  of  his  estate,  o^ 
similar  stock  or  funds  and  to  the  same  amount."  The  provision  of  the  first 
codicil,  hereinbefore  stated,  in  respect  to  the  effect  of  advancements  or  bene- 
ficial provisions  to  be  made  by  the  testator  in  his  lifetime,  was,  by  its  terms, 
applicable  to  these  bequests  in  the  will  and  in  the  second  codicil.  On  the 
19th  August,  1839,  the  testator  procured  the  corporation  of  New-York  city 
to  issue  a  certificate  for  $100,000  of  the  water  stock  of  the  city,  bearing 
interest  at  five  per  cent,  to  William  B.  Astor,  in  trust  for  Dorothea  Lang- 
don, the  plaintiff,  and  children,  on  conditions  stated  in  entry  in  ledger  (one 
of  the  account  books  of  the  city )  of  the  fourteenth  instant  That  entry 
stated  that  William  B.  Astor  took  the  stock  "  in  trust  for  Dorothea  Lang- 
don,"  interest  payable  to  her  during  life,  and  at  her  death  the  stock  to  go  to 
the  following  of  her  children :  Louisa  Langdon,  &c.  (naming  the  same  six 
children  named  in  the  second  codicil).  On  the  20th  August,  1839,  and  30th 
Kovember,  1840,  the  testator  caused  entries  to  be  made  in  his  hooka  of 
account,  charging  first  to  William  B.  Astor,  as  trustee,  and  aflerwarda  to 
the  plaintiff  personally,  the  abovementioned  certificate  of  water  atock, 
under  the  same  statement  as  to  its  being  bequeathed  to  her  by  a  codicil  of 
kit  wUl,  and  as  to  the  interest,  in  the  income  and  principal  thereof,  of  the 
plaintiff  and  her  six  youngest  children  (those  named  in  the  codicil),  as  has 
been  above  stated  in  respect  to  the  certificate  of  deposit  of  $100,000  with 
Kew-York  Life  Insurance  and  Trust  Company.  By  a  sixth  codicil  to  his 
will,  executed  by  the  testator  after  the  advancement  and  the  entries  l^t 
mentioned,  the  share  of  Louisa  Langdon  in  this  $100,000  of  water  stock  ia 
taken  from  her,  the  income  given  to  the  plaintiff  for  life,  and  the  capital  to 
her  other  children  upon  her  death. 
Hdd,  because  the  provision'  of  the  sixth  codicil  assumed  the  legacy  given  to 
Louisa  and  the  other  children  of  tho  plaintiff  to  be  still  on  foot,  and  not 
adeemed  or  satisfied  by  the  previous  advancement  and  entries,  and  because 
the  application  of  the  advancement  to  the  satisfaction  of  tho  legacy  given 
by  the  second  codicil,  and  remitting  the  children  to  the  legacy  of  $100,000 
of  the  "  debt  of  the  city  of  New- York,"  given  by  the  will,  would  interpose 
the  lifo  of  their  mother  between  the  testator's  death  and  the  commoucoment 
of  the  cliildren's  enjoyment  of  such  legacy,  and  would  fix  her  death  isistead 
of  the  testator's  death  as  the  period  for  determining  who  among  the  children 
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tn  to  take  as  lonriYon,  that  therefore  the  adyancement  most  be  deemed 
to  hare  been  intended  as  a  satis&ction  of  the  legacy  giTen  by  the  soooikl 
codicil,  and  not  of  that  giren  by  the  will. 

Whether  an  advancement  by  the  testator,  intended  by  him  to  be  in  lieu  of  a 
legacy,  but  which  intention  was  not  made  known  to  the  legatee,  in  a  case 
where  the  will  had  made  no  proviBion  respecting  adTancements,  and  the  rela- 
tion of  parent  and  child,  either  natural  or  conventional,  did  not  exist,  would 
adeem  a  legacy,  quere. 

The  satisfaction  of  a  legacy,  by  an  advancement  made  by  the  testator  in  his 
lifetime,  if  under  any  circumstances  a  revocation  of  the  bequest  or  an  alte- 
ration of  the  will  by  which  the  bequest  is  made,  in  the  sense  in  which  those 
terms  are  used  in  the  statute  of  wills  (2  R.  S,,  61,  05,  §§  42-48),  u  not  so 
In  a  case  whore  the  testator  has  declared  in  the  will  itself  that  the  legacy 
should  not  be  payable  in  the  event  of  an  advancement,  to  be  made  and 
characterized  in  a  specified  manner,  and  that  event  has  happened. 

The  doctrine  of  presumed  satisfaction  of  legacies  arising  out  of  the  relation  of 
parent  and  child,  discussed  by  Denio,  G.  J. 

The  will  of  JT.  J.  Astor  was  proved  before  the  surrogate,  by  the  subscribing 
witnesses,  to  have  been  duly  executed  December  81, 1886 ;  a  first  codicil 
January  19,  1888,  and  a  second  January  9,  1889.  These  instruments, 
together  with  five  other  successive  codicils,  all  of  which  purported  to  have 
been  executed  and  attested  on  the  days  of  their  respective  dates,  were  also 
proved  by  three  attesting  witnesses,  who  are  the  same  persons  in  the  case 
of  each  instrument,  to  have  been  acknowledged  and  published  by  the  testa- 
tor, as  his  last  will  and  codicils  thereto,  on  the  11th  January,  1846,  and  upon 
these  proofs,  all  the  instruments  were  admitted  to  probate  as  the  last  will 
and  testament  of  the  deceased ;  ffeldf  that  the  will  and  codicils  were  not  to 
be  regarded  as  an  entire  instrument,  executed  for  the  first  time  on  the  11th 
January,  1845,  but  that  the  acknowledgment  and  renewed  attestation  which 
then  took  place  have  only  the  effect  of  a  republication,  giving  no  difibrent 
operation  to  the  several  instruments  fVom  that  which  they  would  have  if 
they  stood  \ipon  their  original  execution,  and  therefore  did  not  make  the  will 
or  codicils  speak  as  fVom  the  date  of  the  republication,  for  the  purpose  of 
reviving  legacies  which  had  been  adeemed  or  satisfied. 

The  action  was  brought  in  the  Superior  Court  of  New- 
York  city,  to  obtain  a  direction  of  that  court,  requiring  the 
defendants,  the  executors  of  the  late  J.  J.  Astor,  to  set  apart 
funds  for  the  satisfaction  of  two  several  legacies,  bequeathed 
by  the  deceased  to  the  plaintiff,  his  daughter,  each  being  for 
the  interest,  for  her  life,  of  the  sum  of  $100,000.  The 
defence  was  that  both  legacies  had  been  satisfied  by  advances 
made  by  the  testator,  in  his  lifetime,  to  the  legatee. 
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The  following  facts  appeared  from  the  pleadings  and 
testimony;  Mr.  Astor  died  on  the  29th  of  March,  1848, 
baying  executed  his  will  on  the  4th  day  of  July,  1836,  and 
eight  several  codicils  at  different  periods  thereafter,  the 
latest  of  which  was  dated  December  22d,  1843.  One  of 
the  legacies  sought  to  be  enforced  was  given  by  the  will. 
By  the  first  clause  of  that  instrument,  the  testator  devised 
and  bequeathed  to  the  plaintiff,  who  was  the  wife  of  Wal< 
ter  Langdon,  certain  real  and  personal  estate,  among  which 
was  the  income  of  $100,000  "  of  the  debt  of  the  city  of 
Kew-York,  bearing  five  per  cent  interest,"  which  he  gave 
to  her  for  life,  to  be  held  to  her  sole  and  separate  use ;  and 
on  her  death,  he  gave  the  same,  together  with  other  per- 
sonal property  bequeathed  to  her  in  the  same  clause,  '*  to 
her  then  surviving  issue  and  their  executors  and  administrar 
tors."  The  other  contested  legacy  was  found  in  the  second 
codicil,  which  was  executed,  primarily,  on  the  9th  day  of 
January,  1839,  and  it  was  embraced  in  a  clause  in  the  fol- 
lowing words :  '^  In  consequence  of  the  lamented  death  of 
my  daughter  Eliza  [.the  wife  of  Vincent  Bumpfi^,  the 
provisions  of  the  fourth  item  of  my  will  [in  which  pro- 
visions  were  made  for  Mrs.  Rumpfi*]  are  defeated,  and  I 
revoke  the  said  item ;  and  I  give  the  use  of  my  estate  near 
Geneva  to  Mr.  Vincent  Bumpff,  for  his  life ;  and  after  him, 
I  give  the  estate  to  my  granddaughter,  Cecilia  Langdon,  and 
her  heirs  forever.  I  give  to  my  daughter  Dorothea  [the 
plaintiff]  the  income  of  one  hundred  thousand  dollars, 
deposited  in  the  Kew-York  Life  Insurance  and  Trust 
Company,  bearing  interest  at  five  per  cent  per  annum,  to 
take  and  receive  the  income  thereof,  so  long  during  her  life 
as  she,  or  her  husband,  present  or  future,  or  any  one  claim- 
ing under  them,  shall  not  attempt  to  incumber,  charge  oi 
asmgn  the  same,  in  whole  or  in  part;  and  in  case  of  any 
such  attempt,  then  I  give  the  said  income  to  my  executors, 
in  trust  during  her  life,  to  apply  the  same  to  her  use,  for 
wnich  her  own  receipt  shall  be  a  voucher;  and  upon  her 
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death,  I  give  the  said  capital  sum  to  her  daughters  Eliza, 
Louisa  and  Cecilia,  and  to  her  sons  Walter,  Woodbury  and 
£ugene,  and  to  such  of  these  six  children  as  may  survive  me, 
to  be  divided  equally  among  them,  and  to  be  accumulated,  as 
to  the  share  of  each  under  the  age  of  twenty-one  years,  for 
his  or  her  own  benefit,  and,  on  their  attaining  that  age, 
respectively,  to  be  paid  to  them  by  my  executors ;  and  if 
any  of  them  shall  die  before  that  age  without  surviving  issue, 
his  or  her  share  shall  be  given  to  the  survivors.  And  I 
give  to  the  said  six  children  of  my  daughter  Dorothea,  or 
such  of  them  as  may  survive  me,  one  hundred  thousand 
dollars  of  the  public  debt  of  the  city  of  New- York,  bearing 
five  per  cent  interest  ( usually  called  the  water  loan ),  to  be 
paid  to  each  on  attaining  the  age  of  twenty-one  years; 
and  the  interest  of  the  shares  of  those  under  that  age  to 
be  accumulated  for  their  benefit  until  that  period ;  and 
in  case  any  of  them  shall  die  before  that  age,  without 
surviving  issue,  then  his  or  her  share  to  go  to  the  survivors." 
It  was  the  $100,000  of  deposit  in  the  Life  Insurance  and 
Trust  Company,  above  mentioned,  upon  which  the  question 
arose.  Besides  the  six  children  above  mentioned,  the 
plaintiff  has,  and  had  at  the  time  of  making  the  will, 
another  daughter,  Sarah,  their  sister,  the  wife  of  Robert 
Boreel,  who  was*  the  eldest  of  her  children,  and  was  the 
beneficiary  of  a  separate  devise,  contained  in  the  will,  of  a 
valuable  estate  in  Broadway,  known  as  the  City  Hotel. 
That  devise  was  for  her  life,  with  remainder  to  her  issue. 
The  following  proy^sion  was  contained  in  the  eleventh  sec- 
tion of  the  will :  **  In  case  any  of  the  stocks  or  funds 
herein  specifically  bequeathed  should  not  be  in  my  hands 
at  my  decease,  the  several  bequests  shall  be  made  up  by 
purchases,  at  the  expense  of  my  estate,  of  stocks  or  funds  of 
the  same  or  a  similar  kind,  and  to  the  amount,  at  their  par 
values ;  and  in  case  any  of  the  said  stocks  or  funds  should 
be  paid  off,  or  become,  in  the  judgment  of  my  executors, 
insecure,  then  it  shall  be  lawful  for  them  to  sell  and  dispose 
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of  the  same,  at  the  requeat  or  with  the  assent  of  the  peraon 
entitled  to  the  incoiDe  thereof,  and  to  invest  the  proceeds  in 
such  other  safe  securities  as  my  executors  shall  think  expe- 
dient, and  so  on  from  time  to  time ;  but  no  change  of  the 

*  fonn  of  inyestment  shall  change  the  right  or  interest  of  any 
4  person  in  the  increase  and  proceeds  of  such  property/' 

By  a  clause  in  the  fifth  codicil,  this  provision  was,  in  terms, 
made  applicable  to  all  the  codicils.  The  testator  gave  the 
residue  of  his  estate,  real  and  personal,  to  his  son,  William 
B.  Astor,  for  life,  with  a  power  of  appointment  among 
his  children,  with  remainder  to  his  children  in  default  of  an 
appointment.  The  first  codicil,  executed  January  19th, 
1838,  contained  the  following  clause :  <*  In  case  any  devises* 
bequests  or  legacies,  trusts,  powers,  conditions,  limitations 
or  other  dispositions  or  clauses  in  my  said  will,  or  in  this 
codicil,  or  in  any  subsequent  codicil,  should,  for  any  reason, 
be  deemed  invalid  (having  intended,  however,  in  all  things 
to  make  them  conformable  to  the  law),  then  it  is  my  will 
that,  in  all  events,  the  said  will  and  codicils  shall  stand  valid 
as  to  all  other  parts  and  provisions,  and  that  no  failure  qf 

•  any  clause  of  my  will,  or  the  codicils  thereof,  shall  defeat  or 
'  render  void  any  other  parts  thereof;  and  in  case  of  the  inva- 
lidity of  any  devise  or  legacy  or  other  provision,  I  direct 
that  the  property  or  subject  of  such  invalid  disposition 
tihall  be  given  to  the  person  for  whose  benefit  the  same 
appears  by  the  expressions  of  such  defeated  clause;* as  to 
which  property  or  subject  I  authorize  my  executors  to 
appoint  the  sums  to  said  person  or  persons  in  such  estates, 
manner  and  proportions  as*  they  shall  judge  conformable  to 
my  will,  and  as  shall  be  lawful ;  andforcMntich  as  I  may  make 
^vancements  or  beneficial  provisions  for  persons  or  purposes  pro- 
tndedfor  in  my  toill  and  codicibj  it  is  my*  direction  thai  such 
adpasHcementSf  if  charged  in  my  boohs  of  account j  shall  be  deemed 
fo  much,  on  accottnt  of  the  provision  in  my  will  or  codicils^  in 
famr  q^  such  persons  or  purposes"  This  codicil  contained  a 
provision  that  in  case  the  yearly  income  of  the  plaintifi*, 
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from  the  stocks  and  funds  bequeathed  to  her,  should  fall 
short  of  $15,000,  the  deficiency  should  be  made  up  out  of 
the  residuary  estate.  If  this  deficiency  in  any  year  should 
arise  out  of  temporary  causes,  the  sum  advanced  by  the 
residuary  estate  was  to  be  reimbursed  out  of  any  excess 
over  $15,000  a  year  that  she  should  afterwards  receive. 

By  the  fifth  codicil,  bearing  date  March  3,  1841,  and 
purporting  to  have  been  primarily  executed  at  that  date, 
the  testator  states  that  he  had  before  him  his  will  and  four 
several  prior  codicils,  the  dates  of  which  are  correctly  men- 
tioned ;  and  he  declares  that  he  recognizes,  and  publishes 
them  anew,  and  as  forming,  with  the  codicil  then  executed, 
his  last  will  and  testament.  The  first  and  second  codicils 
also  contain  an  express  republication  of  the' testamentary 
papers  which  precede  those  codicils  respectively.  The 
sixth  codicil  bears  date  June  3,  1841.  The  first  five 
clauses  are  devoted  to  revoking  and  modifying  the  prior 
devises  and  bequests  in  favor  of  Louisa,  one  of  the  daughters 
of  the  plaintiff.  {Kane  v.  Astor^s  Executorif  5  SeUL.f  113.) 
The  third  of  these  clauses  is  as  follows :  *'  As  to  the  two 
legacies  of  twenty-five  thousand  dollars  each  and  the  share 
of  vxUer  stocky  to  which  the  said  Louisa  tootdd  have  been  entitled 
under  my  will  and  a  codicil  thereto^  1  revoke  the  two  legacies 
entirely ;  and  I  give  the  income  of  her  share  of  stock  to  my 
daughter,  Dorothea,  for  life ;  and  on  her  death  I  give  the 
c^apital  to  her  other  children,  and  their  issue,  in  case  of 
their  decease." 

The  will  and  codicils  were  proved  and  recorded  before 
the  surrogate  of  the  county  of  New-York,  the  12th  April, 
1848.  Each  of  the  instruments  purported  to  have  been 
executed  and  attested  on  the  day  of  their  respective  dates. 
There  is  an  additional  attestation  clause  to  each  of  them, 
dated  January  11,  1845,  signed  by  three  witnesses,  who  are 
the  same  persons  in  the  case  of  each  instrument,  setting  forth 
that  the  testator  had,  on  that  day,  declared  the  instrument 
to  be  his  will  (or  a  codicil  to  his  will),  subscribed  by  him 
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as  suchy  and  that  the  \ritnesses  sigaed  it  at  his  request. 
The  proofs  taken  before  the  surrogate  were  in  evidence,  by 
which  it  appeared  that  the  will  and  the  first  two  codicils 
vrere  proved  to  have  been  executed  at  or  about  their 
respective  dates^  in  tho  presence  of  the  witnesses  who 
primarily  attested  them ;  and  that  the  witnesses  who  sub- 
scribed the  attestation  clause  of  1845  proved  the  will  and 
all  the  codicils,  by  showing  the  declaration  of  the  testator, 
and  the  fact  of  attestation,  according  to  the  statute,  on  that 
day.  The  proof  of  the  will  and  first  two  codicils,  by  the 
primary  witnesses,  was  repeated  on  the  trial  of  this  cause. 

It  appeared  that  city  stocks  and  Trust  Company's  certifi- 
cates, corresponding  wjth  the  several  bequests  in  controversy, 
were  not  owned  by  the  testator  at  the  time  of  his  death. 

The  evidence  as  to  the  alleged  ademption  or  satisfaction 
was  as  follows:  The  testator  held  a  certificate  of  the 
New-York  Life  Insurance  and  Trust  Company,  acknow- 
ledging the  deposit,  by  him,  of  $100,000,  for  which  the 
company  agreed  to  pay  him  interest  at  five  per  cent,  and 
to  pay  the  principal  Ist  October,  1847.  On  the  19th 
August,  1839,  he  assigned  this  certificate  to  William  B. 
Astor,  "  in  trust  for  Dorothea  A.  Langdon ;"  and  on  the 
same  day  a  new  certificate  was  taken  out,  upon  the  sur- 
render of  the  former  one,  by  which  the  company  acknow- 
ledge the  deposit  of  the  like  sum,  by  William  B.  Astor, 
"in  trust  for  Dorothea  Langdon  ;"  and  in  the  event  of  her 
death,  in  trust  for  her  surviving  children,  viz.,  Eliza  Lang 
don,  &c.  (naming  the  six  children  mentioned  in  the  second 
codicil.)  The  certificate,  in  other  respects,  was  like  the 
one  surrendered. 

It  seemed  probable  that  this  deposit  was  the  same  which 
had  formerly  been^ettled  upon  Mrs.  Rumpfl^,  as  a  certificate 
for  that  amount'  had  been  transferred  to  the  testator  by  her 
tru3tees,  after  her  death,  on  the  lOth  January,  1839 ;  and, 
on  the  12th  day  of  the  same  month,  a  new  certificate 
was  taken  out  in  the  name  of  the  testator,  which  was  the 

Smith. — Vol.  IT.  3 


JL8  CASES  m  THB  COURT  OF  APPEALS. 

lADgdon  V.  Astor'i  Executor*. 

one  afterwards  assigned  tc  William  B.  Astor,  as  above 
mentioned. 

On  the  same  19th  August,  1839)  the  testator  procured 
the  corporation  of  the  city  of  New-York  to  issue  a  certificatei 
for  $100,0009  of  the  water  stock  of  the  city,  bearing  interest 
at  the  rate  of  five  per  cent  per  annum.  It  stated  that  there 
was  due  from  the  corporation,  unto  William  B.  Astor, 
S100,000,  '<in  trust  for  Dorothea  Langdon  and  children, 
on  conditions  stated  in  entry  in  ledger  of  the  14th  instant.'' 
The  principal  was  reimbursable  January  1,  1858.  The 
ledger  entry  referred  to  in  the  stock  books,  in  the  office  of 
the  comptroller  of  the  city,  was  as  follows :  "  William  B. 
Astor,  in  trust  for  Dorothea  Langdon,  interest  payable 
to  her  during  life,  and  at  her  death  the  stock  to  go  to  the 
following  of  her  children :  Eliza  Langdon,  &c.  [naming  the 
same  six  children],  or  such  of  the  above  named  children  as 
shall  survive  said  Dorothea  Langdon.'' 

The  testator,  on  the  20th  of  August,  1839,  caused  an 
entry  to  be  made  in  his  day-book,  the  language  of  which  he 
dictated  tp  his  book-keeper,  in  the  following  words : 

"  New-York,  August  20,  1839, 
"William  B.  Astob,  in  trust  for  Mrs.  Langdon,  &c..    Dr. 

"  To  Sundries : 

"  For  the  following  stocks  transferred  to  him  in  trust  oi  pro 
perty  left  to  Mrs.  Langdon  in  similar  Umu  by  a  codicil  of  tpy 
willj  the  interest  on  said  stocks  being  payable  to  her  during 
her  life ;  and  at  her  death,  the  interest  and  principal  to  her 
six  youngest  children  now  living,  in  equal  proportions,  01 
the  survivors  of  them,  as  they  become  of  age : 

"  To  New-York  water  stock,  for  amount  transferred,  per  cer 
tificate,  redeemable  January  1st,  1858,  par, .  $100,000 

••  To  New-York  Life  and  Trust  Company's  certifi- 
cate for  do.,  redeemable  Oct.  1st,  1847, . . .     100,000 

8200,000* 
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This  entry  was  traDsferred  to  the  jouraa!,  and  finally 
posted  in  the  ledger. 

On  the  23d  of  November,  1840,  the  testator  caused,  in 
like  manner,  the  following  entry  to  be  made  in  his  day* 
book: 

"  Nov.  23, 1840. 
•*  Mrs.  Dorothea  Lakgdon,  Dr.f 

"To  William  B.  Astor,  in  trust  for  Mrs.  Langdon,  &c., 
"For  the  following  stocks  charged  said  trust  account, 
August  20, 1839,  now  handed  her,  being  property  bequeathed  to 
her  in  similar  items  by  a  codicil  of  my  will,  the  interest  thereon 
being  payable  to  her  during  her  life ;  and  at  her  death,  the 
interest  and  principal  to  be  paid  to  her  six  youngest  children 
now  living,  or  the  survivors  of  them,  as  they  become  of 
age,  in  equal  proportions : 

"  Certificate  New- York  city  water  stock,  redeemable  Jan. 
Ist,  1858,  5  per  cent, $100,000 

•  Certificate  New- York  Life  Insurance  and  Trust 
Company,  redeemable  Oct.  1st,  1847,  &c., 
at  5  per  cent, 100,000 


$200,000" 


This  entry  was,  in  like  manner,  carried  into  the  journal 
and  posted. 

On  the  occasion  of  the  first  series  of  entries,  an  account 
was  opened  in  the  testator's  ledger,  headed  ''William  B. 
Astor,  in  trust  for  Mrs.  Langdon  and  others,'^  to  which  the 
$200,000  was  charged.  When  the  second  series  of  entries 
were  made,  this  account  was  credited  with  the  same  sum 
'*By  Mrs.  Langdon,"  and  a  new  account  was  thereupon 
opened  with  her,  which  was  charged  with  the  $200,000 
"  To  Wm  B.  Astor,  in  trust."    Corresponding  entries  were 
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niade  in  the  aceounts  ia  the  testator's  ledger,  entitled  **  New^ 
York  Life  Insurance  and  Trust  Company  certificates,"  and 
'*  New- York  city  water  fttoek,  5  per  cents^  1860." 

The  plaintiff  gave  in  evidence  a  note  in  the  handwriting 
of  the  testator,  in  the  following  words : 

"Your  certificates  of  stock  are  in  my  iron  chest,  say 
$100,000  of  city  water  stock,  $100,000  of  Life  Insurance, 
Ssc.    They  are  in  the  paper  which  you  gave  to  me. 

"  30ih  Nov.,  1840. 
"  Your  deed  for  Hyde  Park  I  will  send  to  be  recorded." 

She  also  gave  in  evidence  a  conveyance  from  the  testator, 
dated  20th  February,  1840,  which  bad  been  acknowledged 
and  recorded,  of  certain  lands  at  Hyde  Park.  It  was  stated 
therein  that  the  property  conveyed  was  intended  for  a  resi- 
dence for  his  daughter,  the  plaintiff.  It  was  expressed  to  be 
in  consideration  of  love  and  affection,  and  of  one  dollar,  and 
granted  the  premises  to  the  plaintiff  for  life,  with  remainder 
to  five  of  her  children,  who  were  named.  It  likewise 
recited  an  intention  to  give  this  property  to  her  and  to  her 
children  therein  named,  "  without  computing  the  same  as 
any  part  of  the  provision  made  for  them  in  the  testamentary 
disposition  of  my  estate." 

It  was  not  distinctly  shown  what  amount  of  city  debt, 
not  qualified  as  water  stock,  the  testator  owTicd  at  ihe  time 
of  making  his  will  or  afterwards,  but  the  answer  stated 
"that  the  whole  of  the  city  debt  (so  called  by  him)  was 
disposed  of  by  him  on  the  20th  day  of  September,  1844." 

By  the  will  and  codicils,  many  pecuniary  legacies  were 

1  bequeathed  to  individuals  and  charitable  and  benevolent 

societies.    The  defendants  produced  the  testator's  books  ot 

account  to  show,  and  did  show  thereby,  that  in  devera] 

instances  he  had  paid  or  remitted  to  the  legatees  various 
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sums  of  money,  which  were  charged  in  the  aecouzits  ai 
being  on  account  of  legacies  bequeathed  to  theuKv  and  in 
Bome  instances  it  was  added,  ^*  or  which  I  may  hereafte 
bequeath  to  them."    Sometimes  it  was  said  to  be  in  fu' 
for  80  much  *'  bequeathed  to  them  in  my  wilL"    There  wi 
above  thirty  items  of  entries  of  this  character,  bendes  tbo 
which  related  to  the  plaintiff. 

Some  of  the  legacies  given  by  the  will  and  early  codicils 
were  expressly  revoked  by  those  of  later  date.  In  some 
instances,  legacies  were  reduced  in  amount ;  and  in  one  case 
it  was  stated  in  a  codicil  that  the  testator  had  advanced 
$15,697.50  on  account  of  a  legacy  to  a  charitable  society. 
The  plaintiff  gave  in  evidence  a  draft  of  the  second  codicil, 
which  was  produced  by  one  of  the  defendants.  Immedi- 
ately below  the  item  containing  the  legacy  of  8100,000 
Tmst  Company  certificates  and  the  $100,000  of  water 
stock,  there  was  another  in  the  testator's  hand,  as  follows : 
"  The  stock  here  alluded  to  has  been  transferred  to  Mrs.  L. 
and  her  children ;  say  $100,000  Life  Insurance  and  $100,000 
water  stock."  There  was  also  indorsed  on  that  paper  in 
the  testator's  writing  as  follows : 

'*  The  stock  herein  given  is  the  same  that  W.  B.  Astor 
holds  in  trust  for  Mrs.  Langdon  and  her  children. 

"  J.  J.  AsTOB.    17th  Oct.,  '40." 

Since  the  transfer  of  the  two  sums  to  W.  B.  Astor,  the 
plaintiff  has  received  the  income  thereof* 

The  case  was  tried  before  the  late  Judge  Sandfobd,  with- 
out a  jury.  He  determined  that  both  the  legacies  in  con- 
troversy were,  so  far  as  the  plaintiff  was  concerned,  satisfied 
and  allowed  by  the  advancements  referred  to  in  the  testator's 
books  of  account,  but  this  judgment  was  not  to  affect  the 
rights  of  the  plaintiff's  children,  who  were  entitled  in 
remainder  to  ihe  property  bequeathed ;  and  that  the  repub- 
lication of  the  will  and  codicils  in  1845  did  not  reinstate) 
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these  legacies.  He  further  determined  that,  in  adjusting  the 
provision  by  which  the  plaintiff's  income  from  the  bequests 
in  the  will  was  to  be  made  up  to  $15,000  per  annum,  the 
income  from  the  water  stock,  advanced  in  the  testator's 
lifetime  in  lieu  of  the  city  debt  bequeathed  by  the  will» 
was  to  be  taken  into  the  account ;  and  that  funds  should  be 
set  apart  to  secure  the  performance  of  that  provision,  and 
he  directed  a  reference  for  that  purpose. 

The  plaintiff's  counsel  excepted  to  this  judgment,  and 
appealed  to  the  general  teim.  The  court,  at  general  term, 
reversed  that  part  of  the  judgment  of  the  spedal  term 
which  determined  that  the  legacy  of  $100,000  of  city  debt, 
bequeathed  by  the  will,  was  satisfied ;  and  directed  the  defen- 
dants, who  are  executors,  to  purchase  the  like  amount  of 
the  same  or  similar  stock.  A  modification  was  also  made 
as  to  that  part  of  the  said  judgment  which  related  to  the 
deficiency  of  income.  The  defendants  were  charged  with 
costs,  to  be  paid  out  of  the  residuary  estate ;  but  the  court 
denied  the  application  for  an  extra  allowance  under  the 
provisions  of  the  Code.  The  case  in  the  Superior  Court  is 
reported  in  3  Duer  S.  C.  iJ.,  477. 

The  defendants  appealed  from  so  much  of  the  judgment 
of  the  general  term  as  reversed  portions  of  the  judgment 
of  the  special  term,  and  from  the  part  which  awarded  costs  to 
the  plaintiff;  and  the  plaintiff  appealed  from  the  part 
thereof  which  affirmed  the  residue  of  the  judgment  at 
general  term,  and  from  the  denial  of  an  extra  allowance  to 
the  plaintiff's  counsel. 

Anthony  L.  Robertson^  for  the  plaintiff. 

Daniel  Lord,  for  the  executors. 

Denio,  C.  J.  All  the  material  questions  of  law,  upon 
which  the  parties  in  this  case  disagree,  arise  upon  the  alleged 
latisfaction  of  the  legacy  of  $100,000  of  deposit  in  the 
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Kew-York  Life  Insurance  and  Trust  Company,  bequeathed 
to  the  plaintiff  in  the  second  codicil  of  the  testator's  will. 
The  advancement  made  to  her  by  the  testator,  in  his  life- 
time,  was  of  funds  of  the  same  precise  description  as  those 
bequeathed.  The  entries  in  his  account  books  describe 
the  funds  accurately,  and  there  is  no  mistake  in  the  refer- 
ence to  the  testamentary  paper  in  which  the  legacy  is  found. 
In  regard  to  the  other  legacy  claimed,  there  is  an  important 
question  upon  the  construction  of  the  language  of  the 
entries,  as  to  the  bequest  to  which  they  refer,  which  will 
be  subsequently  examined.  I  will  now  endeavor  to  ascer- 
tain whether  the  first  mentioned  legacy  has  been  legally 
satisfied,  so  that  it  cannot  be  claimed  at  the  hands  of  the 
executors. 

It  is  proved  that  the  testator  caused  to  be  issued  to  a 
trustee,  for  the  plaintiff,  a  certificate  of  deposit  in  the  Trust 
Company,  being  the  usual  evidence  of  ownership  of  this 
kind  of  property,  which  upon  its  face  expressed  a  trust  in 
favor  of  the  plaintiff  as  to  the  income  for  her  life,  and  con- 
veyed a  vested  interest  to  her  six  children,  mentioned  in  the 
bequest,  as  legatees  in  remainder.  It  is  not  questioned  but 
that  this  settlement  in  favor  of  the  plaintiff  was  a  gift,  as 
distinguished  from  a  conveyance  upon  a  valuable  considera- 
cion.  It  was  voluntary  on  the  part  of  the  testator,  and  the 
plaintiff  parted  with  nothing  to  obtain  it.  She  was  passive 
in  the  transaction,  doing  no  act  but  to  receive  the  evidence 
of  the  donation  and  the  income  of  the  gift,  as  it  was  paid 
to  her  by  the  trustee.  She  did  not  agree  that  it  should  have 
any  effect  upon  the  testamentary  provisions  in  her  favori 
and  it  does  not  appear  that  she  knew  that  the  testator 
intended  it  should  have  any  such  effect,  or  indeed  that  she 
had  any  knowledge  that  the  testator  had  made  a  will.  It. 
is,  however,  certain  that  the  testator  intended  by  the  settle- 
ment not  to  bestow  upon  the  plaintiff  an  additional  bounty, 
but  to  give  her,  by  way  of  anticipation,  and  in  his  lifetime, 
what  he  had  inserted  in  his  codicil  as  a  legacy  in  her  favor, 
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to  take  effect  at  his  death.  The  gift,  as  he  regarded  it,  was 
substitutional,  and  not  cumulative.  The  cotemporaDeous 
entry  in  his  account  books  states  that  the  transfer  was  made 
to  her  as  property  left  to  her  in  a  similar  item  in  a  codicl 
to  his  will.  When  he  subsequently  placed  in  her  own  hands 
the  evidence  of  the  fund,  and  found  it  convenient  in  the 
arrangement  of  his  accounts  to  debit  it  to  her  personally, 
instead  of  the  trustee  to  whom  it  was  charged  in  the  larst 
instance,  he  referred  to  it  as  "  being  property  bequeathed 
to  her "  by  a  similar  item  in  the  codicil.  Not  only  the 
amount,  but  the  kind  of  fund,  and  the  successive  estates 
given  to  the  plaintiff  and  her  children,  are  perfectly  identical 
with  the  legacy.  I  think  nothing  more  can  be  necessary  to 
demonstrate  that  the  testator  intended  to  satisfy  a  prior, 
and  not  to  make  an  additional  gifc ;  but  if  there  were,  it 
would  be  found  in  the  draft  which  the  testator  retained  of  the 
codicil,  and  upon  which  he  wrote  that  he  had  transferred  to 
the  plaintiff  and  her  children  the  stock  which  was  the  subject 
of  the  legacy.  This  paper  was  given  in  evidence  by  the 
plaintiff,  and  is  therefore  competent  against  her.  There  is 
another  feature  of  the  case  very  material  to  be  considered. 
The  testator  did  not  prepare  and  execute  bis  testamentary 
papers  in  the  immediate  prospect  of  death.  Several  of  them 
contain  evidence  that  he  expected  to  continue  in  the  manage- 
ment of  his  property,  and  to  add  to  and  modify  his  testament, 
as  he  repeatedly  did.  As  the  proprietor  of  a  very  large  and 
probably  increasing  estate,  he  contemplated  making  advance-^ 
ments  and  beneficial  provisions,  to  operate  inter  vivQs^  to 
those  having  the  claims  of  kindred  upon  him.  His  imme- 
diate descendants  were  persons  or  mature  age,  the  plaintiff 
herself  having  a  married  child,  needing  then,  if  they  could 
hope  to  enjoy  it,  the  j)ecuniary  means  they  might  reasonably 
expect  to  receive  from  the  testator's  bounty.  The  testator 
himself  took  the  same  reasonable  view  of  the  case.  He 
intended  not  only  to  modify  his  testamentary  disposition* 
from  time  to  time,  as  a  change  of  circumstances  oi  ^^  »«i^ 
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tioQ  should  arise,  but  to  mak€i  gifts  in  presently  as  he  should 
find  occasion,  in  his  lifetime.  He  might  make  such  gifts  by 
way  of  addition  to  those  he  had  set  down  in  his  will,  or  he 
might  advance,  by  anticipation,  the  whole  or  portions  of 
what  he  had  thus  set  down.  He  therefore  recited  in  his 
first  codicil  that  he  might  make  advancements  or  beneficial 
provisions  for  persons  or  purposes  provided  for  in  his  will 
and  codicils,  and  he  thereupon  directed  that  such  advance- 
ments, if  charged  in  his  books  of  account,  should  be  deemed 
80  much,  on  account  of  the  provision  in  his  will  or  codicils, 
in  favor  of  such  persons  or  purposes.  This  direction  looked 
to  future  codicils,  as  well  as  the  one  he  was  then  preparing. 
This  will  be  evident  from  reading  the  whole  clause.  It 
begins  by  making  certain  general  provisions,  which  he 
declares  shall  apply  to  his  will,  to  that  codicil,  and  to  any 
subsequent  codicil;  and  when  he  comes  to  give  directions 
respecting  advancements  in  satisfaction  for  legacies,  they  are 
made  to  relate  to  legacies  given  by  his  will  and  codicils,  in 
the  plural  number.  The  result  is  that  the  testator  qualified 
all  Ms  legacies  and  beneficial  provisions  in  all  his  testamen- 
tary papers  with  a  condition,  that  if  he  should  in  his  lifetime 
advance  to  the  legatees,  or  persons  beneficially  provided 
for,  the  whole  or  a  part  of  that  which  he  had  given  them 
in  those  papers,  and  should  indicate  his  intention  that  such 
advancements  were  on  account  of  such  legacies  or  beneficial 
provisions,  by  charging  the  same  in  his  books  of  account, 
that  then  such  legacies  were  to  be  considered  paid  and 
satisfied,  in  whole  or  in  part,  according  to  the  amount  of 
such  advancements.  There  is  no  principle  in  the  law  which 
forbids  the  making  of  testamentary  gifts  dependent  upon 
the  happening  or  not  happening  of  any  event  in  the  future, 
whether  in  the  testator's  lifetime  or  afterwards.  A  bequest 
may  be  made  with  a  provision  that  it  shall  not  be  operative 
if  the  legatee  shall  in  the  testator's  lifetime  receive  a  parti*^ 
cular  sum  of  money  from  another  person,  or  if  he  shall 
within  that  time  become  entitled  to  an  estate  as  the  heir  or 
SMrrH.— Vol.  II.  4 
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legatee  of  another.  So  a  testator  may  very  properly  pro- 
vide that  a  legacy  given  in  his  will  shall  not  be  operative 
if  he  shall  in  his  lifetime  give  the  legatee  the  like  sum. 
This  is  not  the  reservation  of  a  license  to  alter  or  revoke  his 
will  by  an  unattested  paper.  The  fact  which  is  to  destroy 
the  legacy  in  such  a  case  is  not  a  change  of  purpose,  a  new 
act  of  testamentary  volition,  which  requires  an  instrument 
in  writing  clothed  with  testamentary  forms.  The  gift  inter 
vivos  is  a  fact  inpais^  which  does  not  require  a  writing,  and 
the  effect  given  to  it,  of  superseding  and  extinguishing  the 
legacy,  is  prescribed  by  the  will  itself,  and  is  autl]ienticated 
in  the  same  manner  as  the  legacy,  of  which  it  is  in  fact  a 
part.  It  differs,  it  is  true,  from  a  condition  which  looks  to 
the  act  of  a  third  person,  or  the  happening  of  an  event  in 
respect  to  which  the  testator  is  to  have  no  agency ;  and  ] 
i  concede  that  a  testator  cannot  prescribe  in  his  will  that  an 
I  act  to  be  performed  by  him,  indifferent  in  itself  and  having 
no  pertinency  except  its  effect  upon  his  testamentary  dispo- 
sitions, shall  change  such  dispositions.  Such  a  provision 
would  allow  a  testator  to  alter  his  will  otherwise  than  by 
an  attested  instrument.  He  cannot  therefore  declare  that 
any  mere  entry  in  his  books,  or  other  writing  without  attes- 
tation according  to  the  statute,  shall  in  itself  have  any  effect 
upon  the  provisions  of  his  will.  But  the  bestowal  of  a 
substantial  sum  of  money  or  amount  of  property  is  an  act 
of  a  different  kind.  It  is  a  pecuniary  transaction  belonging 
to  the  actual  business  of  life.  It  is  an  act  which  he  may 
perforQ»^ whether  he  has  made  a  will  or  not.  It  effects  a 
substantial  change  in  the  pecuniary  condition  both  of  the 
testator  and  the  donee.  No  doubt  a  testator  could  make  it 
a  condition  to  the  validity  of  a  legacy,  that  his  own  estate 
should  at  his  death  amount  to  a  certain  sum ;  and  yet  he 
might,  by  gifts  inter  vivoSf  as  well  as  in  any  other  way, 
reduce  his  means  below  the  amount  expressed.  So  be  cer- 
tainly might  prescribe  that  a  legacy  should  ni)t  take  effect 
if  the  legatee  should  in  any  manner,  before  the  testator's 
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death,  become  possessed  of  a  certain  fortune.    Plainly,  then, 
he  may  declare  that  if  he  shall  himself  bestow  upon  his 
legatee  an  amount  equal  to  what  he  otherwise  proposed  to 
give  by  his  will,  it  shall  take  the  place  of  tbe  qualified  testa-fc 
mentary  gift.    Such  a  provision  would  not  be  within  any 
of  the  mischiefs  of  a  parol  or  unattested  revocation.    The 
qualification  of  the  testamentary  gift  must,   as  I  have 
remarked,  be  attended  with  all  the  solemnities  of  the  gift 
itself.    The  circumstance  which  is  to  determine  whether 
the  testamentary  gift  shall  be  operative  at  the  testator's 
death  is,  in  this  case,  an  act  taking  efiect  in  presentif  and  is 
one  of  those  transactions  of  business  which  every  owner  of 
property  may  perform  for  its  owq  sake,  and  without  refe- 
rence  to  its  openition  upon  any  instrument  he  may  have 
executed.    There  is  nothing  in  the  policy  of  the  law  requir- 
ing it  to  be  proved  by  other  than  the  usual  evidence.    There 
is  no  special  danger  that  it  may  be  simulated  or  set  up  by 
false  testimony  against  the  truth  of  the  case.    Not  being  pro- 
missory or  executory  in  its  character,   but  taking  eiSect 
as  it  does  eo  instant^  with  the  volition  of  which  it  is  the 
result,  there  is  no  danger  that  it  may  be  done  vnthout  a  due 
appreciation  of  its  character ;  as  testaments,  promises  and 
other  engagements,  looking  to  the  future  for  their  consum- 
mation, may  be  and  frequently  are.    It  has  not  one  of  the 
characteristics  of  a  testamentary  act,  and  there  is  not,  in 
my  opinion,  anything  in  the  law  that  requires  that  it  should 
be  authenticated  by  testamentary  formalities.    I  am  there- 
fore of  opinion  that  if  this  will  had  simply  provided  that  the 
legacy  in  question  should  not  be  payable  if  the  testator 
should  in  his  lifetime  give  the  plaintiff  an  equal  amount  of 
the  same  stock  which  the  legacy  specified,  the  provision 
would  be  a  valid  qualification  of  the  bequest,  and  the  only 
material  inquiry  would  be,  whether  he  had  made  such  gift 
after  the  execution  of  the  codicil. 

But  the  testator  added  to  the  condition  the  further  require- 
ment, that  the  advancements  which  he  might  make  should, 
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in  order  to  be  applied  on  account  of  the  legacies,  be  charged 
in  his  books  of  account.  If  he  might  lawfully  declare  that 
a  simple  advancement  should  satisfy  a  legacy,  he  might 
provide  that  only  such  as  should  be  made  under  special 
circumstances  should  have  that  operation.  He  obviously 
intended  to  guard,  so  far  as  he  might  by  great  caution, 
'  against  any  doubt  or  uncertainty  in  carrying  out  his  testa- 
mentary provisions.  He  did  not  wish  to  restrain  himself 
from  making  donations  which  should  be  wholly  independent 
of,  and  unconnected  with,  the  gifts  in  his  will  and  codicils. 
If  the  will  had  provided  that  a  simple  advancement  to  a 
legatee  should  go  in  satisfaction  of  the  legacy,  any  subse- 
quent gift  made  by  him  ^  might  have  that  effect,  though 
intended  as  an  additional  gratuity.  To  provide  against  this 
difficulty,  and  to  prevent  as  far  as  possible  any  uncertainty 
which  might  lead  to  controversy  and  litigation,  he  proposed 
to  put  a  mark  upon  such  subsequent  donations  as  he  did 
not  intend  to  have  considered  cumulative.  If  they  should 
be  found  charged  upon  his  books  against  the  legatee,  the]/ 
were  to  be  taken,  without  further  proof  of  intention,  to  be 
in  satisfaction  of  the  legacy  bequeathed  to  the  person  to 
whom  they  were  made  and  against  whom  they  were  charged. 
If  not  so  charged  I  do  not  say  that  it  might  not  be  shown, 
by  reference  to  the  instrument  of  donation  or  other  compe-* 
tent  evidence,  that  they  were  given  in  satisfaction ;  but  if 
no  such  proof  could  be  given,  I  think  they  would  be  taken  to 
be  donations  made  in  addition  to  the  legacies.  The  entries 
alone  have  no  effect  upon  the  bequests.  It  is  the  fact  of  the 
advancement,  taken  in  connection  with  the  prescriptions  of 
the  codicil,  which  operates  to  adeem  the  legacy.  But  the 
testator  supposed  he  might  make  advancements  which  he 
would  desire  to  have  taken  as  additional  free  gifts.  Those 
he  would  have  a  right  to  make,  notwithstanding  the  provi- 
sions respecting  the  satisfaction  of  legacies.  What  he 
intended  by  requiring  entries  to  be  made  in  his  books  of 
account  was,  to  provide  a  ready  means  of  distinguishing 
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between  the  two  species  of  gifts.  Suppose  his  will  Iiad 
declared  that  all  future  advancemeDts  to  his  legatees  should 
be  taken  as  ademptions  jtto  tantOf  unless  he  should  charge 
ihe  sums  advanced  to  the  account  of  profit  and  loss  on  his 
books  of  account,  in  which  case  they  should  not  be  so  con-* 
sidered :  would  this  limitation  upon  the  direction  make  the 
whole  void,  as  the  reservation  of  a  power  to  revoke  and  alter 
a  will  ?  Or  suppose  he  had  said :  I  intend  hereafter  in  tny 
lifetime  to  make  advancements  or  beneficial  provisions  to  my 
legatees,  some  of  which  I  intend  shall  be  additional  gifts,  and 
others  anticipated  pajrments  of  their  legacies ;  the  latter  I 
will  charge  to  my  legatees  in  my  account  books,  the  others 
will  not  be  so  charged,  and  I  direct  that  this  indication  of 
the  intentions  with  which  they  are  made  shall  be  observed 
hi  determining  which  are  further  gifts  and  which  are  pay- 
ments :  this,  I  think,  would  not  be  objectionable,  as  the 
reservation  of  a  power  to  alter  his  will  by  an  unattested 
writing,  and  it  is  in  effect  what  this  testator  has  done  in  the 
present  case.  The  charges  in  the  account  books,  which 
were  in  the  contemplation  of  the  testator,  were  such  as 
should  be  made  in  the  course  of  business,  and  cotempora- 
seons  with  the  transactions  to  which  they  should  relate. 
It  is  the  theory  of  accounts  kept  by  business  men  that, 
when  money  or  property  is  parted  with,  the  account  which 
represented  it  when  in  the  testator's  possession  should  be 
credited,  and  some  other  account  charged  with  the  amount* 
If  money  is  paid  out,  it  is  the  account  of  **  cash"  which  is 
credited ;  and  if  stocks  are  transferred,  the  account  which 
represents  the  particular  kind  of  stocks  ( or  stocks  generally, 
tf  there  is  but  one  account  embracing  all  such  securities)  is 
credited.  Then  as  to  the  debit :  if  what  is  parted  with  is 
giren  away  absolutely,  or  so  disposed  of  as  to  be  wholly 
lost  to  the  proprietor,  the  regular  charge  is  to  be  profit  and 
loss.  If  the  subject  of  the  entry  is  to  be  kept  on  foot  K 
toy  purpose,  it  is  charged  to  the  proper  person  or  the 
•ppropriate  account ;  and  where  an  accountability  is  trans 
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ferred  from  one  account  to  another,  it  is  credited  to  the 
former  and  charged  to  the  latter.  It  is  shown  that  the  tes- 
tator kept  regular  books  of  account ;  bat,  without  proof,  the 
court  would  no  doubt  intend  that  the  accounts  relating  to 
his  large  estate  would  be  kept  in  the  usual  manner.  The 
will  is  to  be  construed  with  reference  to  these  well  known 
methods  of  transacting  business.  When,  therefore,  the  will 
speaks  of  advancements  to  be  subsequently  made  by  the 
testator,  and  of  the  charging  of  such  advancements  in  his 
books  of  account,  it  must  be  understood  to  speak  of  entries 
to  be  made  in  the  usual  course  of  business,  and  at  the  time 
\  of  parting  with  the  subject  of  the  advancements.  Entries 
^  thus  made  are  parcel  of  the  res  gesta  ;  they  are  one  feature 
of  the  transactions.  If  the  matter  is  ex  partem  or  a  volun* 
tary  gift  or  endowment  which  does  not  require  any  con- 
sideration or  an  undertaking  on  the  other  side,  and  where 
the  only  inquiry  is  as  to  the  intent  of  the  donor,  it  is  of  the 
essence  of  the  thing,  and,  in  the  absence  of  evidence  to  con- 
tradict it,  it  characterizes  conclusively  the  nature  and  object 
of  the  transfer.  It  seemed  necessary  to  say  thus  much  to 
distinguish  the  entries  provided  for  in  the  codicil  from  a 
memorandum  which  might  be  used  to  declare  the  intention 
of  a  past  transaction.  I  concede  that  a  testator  could  not 
in  his  will  reserve  a  right  to  qualify  by  an  unattested  writing 
a  transaction  which  had  already  passed  and  taken  effect,  or 
which  was  the  act  of  another  person,  so  as  by  means  thereof 
to  affect  legacies  or  other  provisions  in  his  testamentaty 
papers.  I  think  this  distinction  has  been  overlooked  in  the 
remarkably  lucid  and  ingenious  opinion  of  one  of  the  judges 
of  th<»  Superior  Court,  which^  contrary  to  the  views  which  I 
entertain,  denies  any  effect  to  the  advancements  which  were 
made  by  the  testator  in  this  case.  In  that  opinion  a  case 
IS  put  as  not  in  any  respect  distinguishable  from  the  present 
A  parent,  it  is  supposed  by  way  of  example,  bequeaths  a 
legacy  to  his  daughter,  declaring  in  his  will  that  any  and 
every  sum  of  money  that  she  may  receive  during  his  life  ai 
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a  bounty  from  any  relative  shall  be  deemed  so  much  on 
account  of  the  provision  for  her  in  his  will,  provided  that, 
by  charging  the  sums  so  received  in  his,  the  testator's, 
books  of  account,  he,  the  testator,  shall  declare  his  intention 
that  they  shall  be  applied  to  reduce  the  legacy.  If,  in  this 
ease,  it  is  further  said,  a  mere  entry  in  the  books  of  the 
testator  of  a  sum  received  as  a  bouuty  by  his  daughter, 
together  with  proof  of  its  actual  reception,  could  be  held  to 
be  piv  tanto  a  valid  revocation  of  the  legacy,  the  defendants 
in  this  suit  are  entitled  to  prevail,  and  not  otherwise.  In 
the  case  supposed,  the  eifect  on  the  legacy  would  be  wrought 
solely  by  the  writing.  The  gift  of  the  relative  would  not 
in  its  own  nature  have  any  operation,  as  regards  the  testa- 
tor and  his  proposed  testamentary  provisions.  It  would  be 
res  inter  alios  and  wholly  indifferent.  The  test^or  could 
very  properly  qualify  hisJegacjTby  pro^ding^that,  if  his 
legatee  should  be  thus  fortunate,  his  own  proposed  bounty 
towards  her  should  not  take  effect ;  but  he  could  not  reserve 
the  power  of  determining  by  a  subsequent  unattested  writing 
whether  that  piece  of  good  fortune  should  operate  as  a 
revocation  of  his  bequest.  The  testator's  whole  will  must 
be  expressed  in  his  testament.  He  may  confer  bounties 
absolutely  or  upon  conditions;  but  he  cannot  reserve  the 
power  to  make  future  conditions  by  unattested  instruments, 
or  to  declare  that  acts  indifferent  as  to  his  bequests  should 
avail,  according  to  his  future  pleasure,  as  a  revocation  of  it. 
The  case  supposed  would  be  a  plain  one  of  an  attempt  to 
dispense  with  the  statute  of  wills.  The  case  before  us  is,  I 
think,  an  equally  plain  one  of  a  gift  upon  condition,  the 
condition  being  that  the  gift  should  fail  in  whole  or  in  part 
if  the  testator  should  make  an  advancement  to  the  plaintiff 
of  the  whole  or  a  portion  of  the  sum  bequeathed,  and  should 
at  the  same  time  indicate  by  an  entry  in  his  books,  made  in 
the  course  of  his  business,  that  the  advancemert  waa  on 
account  of  the  legacy. 
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The  case  of  Habergham  v.  Vincent  ( 2  Ves.^  Jr.^  204,  reported 
also  in  4  BromCs  C.  C,  353)  is  relied  upon,  in  the  opinion 
which  I  have  mentioned,  as  a  commanding  authority  against 
the  position  I  am  endeavoring  to  maintain.  A  freehold 
estate  had  been  devised  to  trustees  to  pay  debts  and  legacies 
and  then  to  convey  to  persons  named  in  tail,  with  several 
successive  remainders  in  tail,  and  finally  with  remainder  *'  to 
such  persons  for  such  estates  and  subject  to  such  charges  and 
conditions  as  the  testator  should  by  any  deed  or  instrument 
with  two  or  more  witnesses  appoint."  The  testator  made 
a  deed  attested  by  two  witnesses,  appointing  the  remainder 
to  the  first  son  of  a  certain  Eichard  Hill  and  his  heirs  male, 
&c.  It  w&s  held,  first,  that  the  deed  was  testamentary  in 
its  character,  not  being  intended  to  take  effect  until  after 
the  testator^s  death ;  and  secondly,  that  it  was  void  from 
not  being  attested  by  three  witnesses,  according  to  the  pro« 
visions  of  the  statute  of  frauds.  The  soundness  of  the 
judgment  upon  the  second  point,  which  is  the  only  one  at 
all  material,  certainly  cannot  be  questioned;  it  being  quite 
plain  that  a  testator  cannot  reserve  to  himself  in  his  will 
the  power  to  create  further  limitations  of  his  estate  by  an 
instrument  not-attested  according  to  the  statute.  The  dis^- 
tinction  between  the  case  cited  and  the  one  under  conside- 
ration is,  that  in  the  former  the  testator  did  not  express  his 
whole  will  in  the  attested  paper,  but  attempted  to  create  a 
power  by  his  will  to  do  so  in  the  future  by  an  instrument 
not  attested  according  to  law,  while  in  this  case  the  testa- 
tor exhausted  his  disposing  power  as  to  this  legacy  in  his 
will ;  and  if  it  shall  be  held  that  it  is  not  now  payable,  it 
will  not  be  on  account  of  any  new  exertion  of  the  testator's 
disposing  power,  but  because  the  event  has  happened  upon 
which  the  will  itself  declared  it  should  not  be  payable. 
The  foregoing  considerations  lead  me  to  the  confident  con*- 
elusion  that  the  plaintiff*  is  not  entitled  to  the  relief  whicL 
the  asks  in  respect  to  this  legacy. 
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Bat  there  ifl  another  view  of  this  case  which  leads  to  the 
ftune  result.  It  is  that  the  legacy  is  adeemed  and  satisfied 
by  the  advancement  of  the  $100,000  of  Trust  Company 
certificates.  In  what  I  shall  have  to  say  upon  this  question, 
1  shall  assume  that  the  legacy  in  question  is  not  specific, 
but  pecuniary  and  general. 

In  De  Nottebeck  V.  Astor  (3  JKcm.,  98),  we  held  the  legacy 
of  1100,000  of  the  water  loan,  bequeathed  to  tiie  plaintifiTs 
children  in  the  same  terms,  so  far  as  this  question  is  con* 
cerned,  to  be  a  legacy  of  quantity,  with  a  specific  fund, 
appointed  by  way  of  demonstration,  for  its  payment. 
The  legacy  in  question  is  not,  perhaps,  necessarily  adeemed 
because  the  stock  of  which  it  was  to  consist  has  been 
conveyed  to  the  legatee.  Clearly,  if  it  had  been  trans- 
ferred to  her  for  a  valuable  consideration,  or  as  a  gift 
intended  by  its  terms  to  be  cumulative,  the  legacy  would 
not  have  been  affected.  The  identity,  however,  of  the  sub- 
ject of  the  gift  inter  vivos  with  the  legacy  is  a  circumstance 
of  considerable  importance,  when  we  are  seeking  to  ascer- 
tain the  intent  of  the  testator  in  making  the  transfer.  If 
without  any  clause  in  the  will  prescribing  the  effect  to  be 
attributed  to  advancements,  the  testator  had  conveyed  this 
stock  to  the  plaintiff,  and  had  not  left  any  evidence  of  the 
intent  with  which  it  was  made  on  his  books,  a  presumption 
of  fact,  of  considerable  weight,  would  still  have  arisen  that 
be  intended  to  satisfy  the  legacy  in  question  by  the  transfer. 
But  taking  into  consideration  the  clause  respecting  advance- 
ments, and  the  entries,  it  is  conclusively  shown  that  the 
transfer  in  this  case  was  intended  to  be  in  satisfaction.  It 
is  usoally  stated  that  general  legacies  may  be  adeemed  by 
tdvancements  made  by  ti^^  testator  in  his  lifetime,  and  that 
the  question  whether  a  particular  advancement  should  or 
ibould  not  be  a  satisfaction,  or  in  satisfaction  of  what  the 
testator  had  bequeathed  to  the  person  so  advanced,  is  a 
question  of  fact  to  be  determined  only  by  reference  to  the 
intention  of  the  donor.   ( 1  Roper  on  Legacies^  365. )    The 
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toundness  of  this  position  will  be  apparent  from  a  reference 
to  certain  well  settled  doctrines  in  the  English  courts  of 
equity.  For  instance,  where  a  parent,  or  other  person  tn 
loco  parentis^  bequeaths  a  legacy  to  a  child  or  grandchild, 
and  afterwards,  in  his  lifetime,  gives  a  portion,  or  makes  a 
provision  for  the  same  child  or  grandchild,  without  express- 
ing it  to  be  in  lieu  of  the  legacy,  it  will,  in  general,  be 
deemed  a  satisfaction  or  ademption  of  the  legacy.  This  is 
upon  the  ground  that  the  legacy  is  considered  a  portion,  and 
if  the  testator  afterwards  advances  the  same  sum  upon  the 
child's  marriage,  or  any  other  occasion,  he  does  it  to  accom- 
plish his  original  object  in  giving  a  portion.  Under  such  cir- 
cumstances, it  is  held  to  be  intended  by  the  testator  as  a  satis- 
faction, and  not  a  double  portion.  ( Story^s  Eq.  Jur.f  ^^  11 11» 
1112.)  The  relationship  between  the  testator  and  the 
legatee  creates  a  presumption  of  fact  that  the  advancement 
was  in  the  nature  of  payment,  and  was  so  iutended.  (  Powell 
V.  Cleaver i  1789,  2  BrowrCs  Ch.  U.,  499.)  In  this  case,  Lord 
TfiUBLOW  said :  <'  With  respect  to  the  question  of  ademption, 
the  case  of  parent  and  child  is  a  presumption  of  evidence 
only,  and  not  a  presumption  of  law."  The  case  before  him 
was  that  of  a  legacy  to  a  stranger,  and  it  was  claimed  to 
be  satisfied  from  circumstances.  The  lord  chancellor  said 
he  had  gone  through  all  the  cases,  <<  and  it  appears,"  he 
said,  *'  to  be  the  result  of  them  that  where  a  stranger  gives 
a  legacy  by  will,  and  afterwards  a  sum  vnihout  any  evidence 
that  it  is  intended  for  the  same  purpose,  it  is  not  taken  as  a 
satisfaction.  To  make  it  so,  it  must  appear  at  the  time  of 
the  gift  to  be  meant  as  an  ademption  of  the  legacy."  Without 
going  over  the  cases,  which  may  be  found  collected  in  any 
systematic  treatise  on  legacies,  it  may  be  safely  laid  down 
that  the  whole  doctrine  which  declares  that  an  advancement 
to  a  child  is  a  satisfaction  of  a  legacy  in  a  will  antecedently 
executed,  proceeds  upon  the  presumption  that  paymentt 
and  not  a  fresh  gift,  was  intended  by  the  testator.  This  pr«- 
iumption  may  be  overcome  by  evidence  that  such  was  not 
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the  intentioiiy  and  when  such  evidence  is  offered  it  may  be 
anawered  by  other  evidence  of  the  same  character.  **  The 
^v^hole  question,"  said  Lord  ChanceHor  Cottenhah,  **  is  one 
of  intention ;"  thus  reaffirming  a  position  which  Lord  Thub- 
LOw  had  laid  down  nearly  fifty  years  before.  {Powys  v. 
Man^eld,  1837, 3  Myl.  ^  Craig,  359. ) 

The  defendants  in  this  case  rely  upon  evidence  of  the 
actual  intention  of  the  testator,  and  such  evidence  being  of 
the  most  authentic  character  and  entirely  satisfactory,  it  is 
unnecessary  to  consider  whether  the  plaintiff's  case  is 
within  the  doctrine  of  presumed  satisfaction.  It  is  not 
necessary,  either,  to  examine  the  ground  upon  which  that 
doctrine,  the  policy  of  which  has  been  sometimes  ques- 
tioned, stands.  It  has  never  been  denied  that  an  inten- 
tion of  the  testator,  that  a  gift  inter  vivos  should  satisfy  a 
legacy,  when  once  established,  must  prevail ;  though  it  has 
been  doubted  upon  plauaible  grounds  whether  the  reason* 
ing)  by  which  the  doctrine  of  presumed  satisfaction  arising 
out  of  the  relation  of  parent  and  child  has  been  supported, 
was  not  too  artificial  and  refined.  {Ex  parte  Pye,  18  Ves.,  151 ; 
Sum/* 8  Eq.  Jttr.,  <^  1118.)  But  I  have  not  met  with  any 
case,  English  or  American,  in  which  the  existence  of  the 
doctrine  has  been  denied. 

There  is  a  supplement  to  this  doctrine  of  presumed  satis- 
fiiction,  to  this  purpose :  that  though  the  legatee  is' not  the 
child  of  the  testator,  yet  if  it  can  be  shown  that  the  testa- 
tor had  adopted  him,  or  placed  himself  in  loco  parentis^  the 
presumption  of  satisfaction  will  prevail.  The  late  case  of 
Powys  V.  Mansfieldj  already  referred  to,  is  very  full  to  this 
effect,  and  it  shows  that  the  relation  which  the  testator  had 
thus  assumed  may  be  shown  by  his  acts  and  declarations: 
and  in  Monck  v.  Monck  (1  Ball  tf  Beat.,  298),  where  the 
testamentary  provision  was  in  favor  of  a  brother,  and  the 
testator  subsequently  settled  a  like  sum  upon  him  on  his 
marrifi^e,  the  settlement  was  held  to  be  an  ademption  of 
the  legacy,  on  the  ground  that  it  appeared  from  the  will  and 
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settlement  that  the  testator  intended  to  assume  the  position  of 
a  parent  towards  the  legatee.  I  am  unable  to  see  how  this  case 
differs  in  principle  from  the  one  under  consideration,  except 
that  the  reason  for  pronouncing  in  favor  of  an  ademption  is 
much  stronger  in  this  case  than  in  the  one  referred  to.  Th« 
case  cited  was  not  within  the  principle  of  ademption 
between  parent  and  child.  That  will  regard  a  brother  as 
a  stranger.  ( 1  Ropery  365. )  But  because,  upon  reading  the 
will  and  settlement,  it  appeared  that  the  relation  of  parent 
was  intended  to  be  assumed  by  the  testator,  the  court 
applied  the  presumption  which  arises  upon  that  relation. 
Here  the  language  of  the  will  and  of  the  subsequent 
advancement  proves  beyond  a  doubt  that  the  latter  was 
designed  by  the  testator  to  be  a  substitute  for  the  gift ;  no 
presumption  is  required  to  be  indulged.  The  intention  ia 
expressed  in  language  which  cannot  be  misunderstood. 

There  is  still  another  branch  of  the  doctrine  of  presumed 
satisfaction  which  it^may  be  useful  to  notice:  Where  the 
will  expresses  the  purpose  for  which  a  legacy  is  given,  as  to 
enable  the  legatee  to  purchase  a  house  or  furniture,  or  to  put 
him  out  as  an  apprentice,  and  the  testator  afterwards,  in  his 
lifetime,  furnish  him  money  for  the  same  purpose ;  this  is  an 
ademption.  {Debeze  v.  Mann,  2  Brown^s  C.  C,  166;  Trimmer 
V.  Bayncy  7  Fcj.,  516 ;  Rosewell  v.  Bennetj  3  Atk.,  77 ;  1  Roper ^ 
365.)  Where  the  identity  o^  purpose  is  ascertained  from  the 
will  and  the  terms  of  the  gift,  the  court  applies  the  presump- 
tion. But  suppose  the  testator  to  bequeath  a  legacy,  and  add 
language  to  the  effect  that  if  he  give  a  like  sum  to  the  l^atee 
in  his  liietime,  it  shall  be  a  satisfaction.  If  you  read  the 
will  and  the  evidence  of  the  gift,  the  intention  to  satisfy  the 
former  is  apparent ;  and  the  case  will  be  stronger,  if  possi- 
ble, if  the  will  state  that  the  gift  which  is  to  have  the  effect 
'Of  ademption  will  be  found  entered  in  his  books  of  account. 

The  result  of  these  views  is  that  a  satisfaction,  according 
to  the  terms  of  the  will,  is  within  the  principle  of  the  cases 
of  implied  satisfaction ;  and  that  the  present  instance  fur* 
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nishes  an  example  of  ademption  stronger  than  any  of  the 
numerons  cases  founded  upon  that  doctrine,  in  the  propor- 
tion that  positive  proof  is  more  satisfactory  than  a  presump- 
tion of  evidence. 

It  is  unnecessary  in  the  present  case  to  decide  whetl 
an  advancemeut  by  the  testator,  intended  by  him  to  be  ' 
lien  of  a  legacy,  but  which  intention  was  not  made  known 
to  the  legatee,  in  a  case  where  the  will  had  made  no  pro- 
vision respecting  advancements,  and  the  relation  of  parent 
and  child,  either  natural  or  conventional,  did  not  exist, 
would  adeem  a  legacy.  We  think  it  more  suitable  to  with- 
hold our  opinion  upon  a  question  not  presented  on  the 
record,  and  where  our  decision,  one  way  or  the  other,  would 
not  form  an  authentic  precedent.  We  simply  hold  that  this 
legacy  is  not  now  recoverable  out  of  the  estate  of  the 
deceased,  because  it  was  satisfied  in  his  lifetime,  pursuant 
to  an  express  provision  of  the  will. 

It  is  insisted  that  supposing  the  legacy  to  be  satisfied  by 
the  advancement  of  1839,  it  is  reinstated  by  the  subsequent 
reSxecution  of  the  will  and  codicils,  in  January,  1845.  If 
the  acknowledgment  and  renewed  attestation  which  took 
place  at  that  time  are  held  to  have  only  the  effect  of  a  repub- 
lication, the  cases  are  quite  decisive  to  show  that  the  act 
had  no  such  effect  as  is  claimed.  In  Poiuyi  v.  Mansfiddf 
the  testator  had  republished  his  will  by  a  codicil  executed 
after  the  ademption  of  a  general  legacy,  and  the  legatee 
innsted  that  the  legacy  was  thereby  revived.  The  lord 
chancellor  said  it  was  ^*  very  true  that  a  codicil  republishing 
a  will  makes  the  will  speak  as  from  its  own  date,  for  the 
purpose  of  passing  after-acquired  lands,  but  not  for  the  pur- 
pose of  reviving  a  legacy  revoked,  adeemed  or  satisfied. 
The  codicil  can  only  act  upon  the  will  as  it  existed  at  the 
time ;  and  at  the  time  the  legacy  revoked,  adeemed  or  satis- 
liedf  formed  no  part  of  it.  Any  other  rule  would  make  a 
eodictl  merely  republishing  a  will  operate  as  a  new  bequest.*' 
(3  MyU  tf  Craig,  376.  \    The  cases  of  Dnnkwater  v.  Falro 
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ner  (2  Ves.,  Sen.,  623);  Crosbie  v.  McDomll  (4  Ves.,  611) ; 
Booker  v.  Allen  (2  Ru$.  ^  MyU  270) ;  Paine  v.  Panons  ( 14 
Pick.,  318 ),  are  to  the  same  effect. 

The  question  then  is  whether  the  acknowledgment  in 
1845  is  to  be  regarded  as  the  primary  and  only  execution  of 
the  will  and  codicils.  The  fact  which  is  established,  that 
all  the  testamentary  papers  which  are  material  in  this  case 
were  actually  executed  and  attested  at  or  about  the  time 
they  bore  date,  is  hostile  to  this  position.  This  must  hare 
been  within  the  knowledge  of  the  testator  at  the  time  of 
the  acknowledgment  of  1845,  for  his  signature  and  the 
attestation  of  the  witnesses  were  before  him.  Then,  again:, 
if  we  attach  to  that  act  the  effect  of  an  original  and  sole 
execution,  inasmuch  as  the  several  papers  were  separately 
acknowledged,  all  the  legacies  expressly  revoked  by  subse- 
quent codicils,  as  well  as  those  satisfied  in  whole  or  in  part 
by  advancements  pursuant  to  the  first  codicil,  would  be 
revived.  We  can  say  with  full  confidence  that  such  was 
not  the  intention  of  the  testator;  and  we  entertain  no 
doubt  but  that  the  acknowledgment  of  1845  was  made  for 
the  purpose  of  affording  additional  evidence,  if  it  should  be 
necessary,  of  the  execution  of  the  several  papers  at  the 
time  they  respectively  bear  date,  without  any  intention  of 
giving  them  a  different  operation  from  that  which  they 
would  have  if  they  stood  upon  their  original  execution. 

It  is  very  earnestly  argued  that  the  extinguishment  of 
the  legacy  by  the  advancement  in  1839,  if  held  to  be  effec* 
tual,  would  be  substantially  a  revocation  of  the  provision 
in  the  codicil  by  which  that  legacy  was  bequeathed,  and 
that  this  cannot  be  done  consistently  with  an  enactment  in 
the  Bevised  Statutes,  unless  by  a  subsequent  attested  paper, 
or  by  burning  it,  &c.,  animo-  revocandi.  The  statute  doea 
declare  *'  that  no  will  in  writing,  except  in  the  cases  herein- 
after  mentioned,  shall  be  revoked  or  altered,  otherwise 
than  by  some  other  will  in  writing,*'  executed  and 
attested  according  to  the  statute,  "  or  unless  such  will  be 
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burned/'  &c«,  with  the  intent  to  revoke  the  same.  {2R.  S., 
64,  ^42.)  The  excepted  cases,  and  other  directions  respect- 
ing revocations,  are  contained  in  the  seven  following  sections. 
They  are  these :  first,  marriage  and  the  birth  of  issue,  where 
either  the  wife  or  a  child  shall  survive  the  testator  :  this  is 
to  be  a  revocation,  unless  the  issue  are  provided  for  by  the 
will  or  by  a  settlement,  or  are  mentioned  in  the  will  in  such 
a  way  as  to  show  that  they  were  not  intended  to  be  pro- 
vided for;  second,  the  subsequent  marriage  of  a  single 
woman,  after  executing  a  will,  is  a  revocation ;  third,  an 
executory  contract  to  convey  property  devised  is  not  a 
revocation ;  fourth,  a  charge  or  incumbrance  upon  property 
given  by  will  is  not  a  revocation,  but  the  testamentary 
devisee  takes  it  subject  to  the  incumbrance;  fifth,  an  alte- 
ration of  the  estate,  by  which  the  testator's  title  is  not 
wholly  divested,  is  not  a  revocation,  unless  the  intention 
to  revoke  is  declared  in  the  deed ;  or,  sixth,  unless  the  deed 
contains  provisions  inconsistent  with  the  will :  if  it  does,  it 
is  a  revocation,  unless  they  depend  upon  conditions  which 
have  not  been  performed.  ( ^  ^  43  ;o  48  inclusive.)  The  argu- 
ment of  the  opinion  which  I  have  before  mentioned  is,  that 
the  satisfaction  of  a  legacy  by  an  advancement  made  by 
the  testator  in  his  lifetime  is  an  implied  revocation ;  that 
the  statute  in  its  general  langu&ge  embraces  all  manner  of 
revocations,  and  that  the  words,  ''except  in  the  cases 
hereinafter  mentioned,''  followed,  as  they  are,  by  certain 
special  instances  in  which  particular  implied  revocations 
are  allowed,  render  it  quite  clear  that  no  other  description 
of  revocation,  either  express  or  implied,  can  now  exist. 
The  argument  appears  to  be  unanswerable,  if  ademption  or 
satisfaction  is  the  same  thing  as  implied  revocation. 

The  ademption  of  a  legacy  of  personal  estate  is  not  usually 
called  revocation.  When  the  term  just  mentioned  is  not 
used,  the  act  is  called  satisfaction,  payment,  performance 
or  execution.  But  when  these  terms  are  thus  used,  it  is  not 
quite  in  their  ordinary  sense ;  for  their  primary  relation  is  to 
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some  debt,  duty  or  obligation  resting  absolutely  upon  ft 
party,  whereas  a  will,  having  no  effect  in  the  testator's  life- 
time, does  not  bind  him  to  anything.  The  word  ademp- 
tion is  the  most  significant,  because,  being  a  term  of  art, 
and  never  used  for  any  other  purpose,  it  does  not  suggest 
any  idea  foreign  to  that  intended  to  be  conveyed.  It  is  used 
to  describe  the  act  by  which  the  testator  pays  to  his  lega- 
tee, in  his  lifetime,  a  general  legacy  which  by  his  will  ho 
had  proposed  to  give  him  at  his  death.  (1  Roper  365,  cL  6.) 
It  is  also  used  to  denote  the  act  by  which  a  specific  legacy  has 
become  inoperate  on  account  of  the  testator  having  parted 
with  the  subject.  But  that  is  immaterial  here.  Aside 
from  the  statute,  an  advancement  of  a  like  sum,  with  intent 
to  pay  the  legacy  in  question,  would,  in  the  understanding 
of  every  lawyer,  be  an  ademption.  Now,  the  statute  does 
not  say  anything,  in  terms,  respecting  ademptions,  nor 
does  it  allude  to  the  subject  in  any  way,  unless  it  does  so  in 
using  the  term  revocation  To  revoke  is  to  recall  what  one 
has  done  or  promised.  A  testator  who  concludes  to  antici- 
pate a  proposed  testamentary  gift  cannot  be  said,  by  any 
^ust  use  of  language,  to  revoke  or  recall  it,  when,  so  far 
from  wishing  to  undo  what  he  has  done,  he  has  concluded 
to  do  it  sooner  than  he  before  intended.  By  a  very  loose 
and  indeterminate  use  of  language,  anything  which  renders 
a  bequest  inoperative  at  the  testator's  death  may  possibly 
be  called  a  revocation,  and  we  are  shown  in  the  opioion 
referred  to  that  there  are  instances  where  it  has  been  so 
used.  Lord  Macclesfield  is  reported  to  have  said,  in  a  ca^e 
of  double  portions,  that  by  the  laws  of  all  other  nations,  as 
well  as  of  Great  Britain,  the  last  was  a  "  revocation  of  the 
portion  given  by  the  will."  The  reference  to  foreign  laws 
shows  that  the  word  was  used  in  a  very  general,  and  not  in 
a  strict  or  technical  sense.  It  was  not  said  that  tl>e  will 
or  any  part  of  it  was  revokjed,  but  that  it  was  a  revocation 
of  the  portion.  It  was  in  a  very  short  opinion  taken  down 
by  the  reporter   (1  P.  William,  681.)    But  Lord  Elpov  ir 
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m  more  elaborate  opinion,  in  a  case  of  alleged  double  pcnr- 
tioDS,  used  the  same  terms  for  the  like  purpose.  After 
qualifyiog  the  gift  inter  vivos  as  an  ademption  half  a  dozen 
times,  and  as  satisfaction  still  oftener,  and  alluding  to  an 
objection  made  at  the  bar,  that  if  the  testator  had  not 
intended  that  the  legacy  should  be  paid  he  would  have 
altered  his  will,  he  adds :  "  The  answer  [to  that  objection] 
is,  that  the  subsequent  advance  operates  as  a  revocation,  and 
therefore  actual  revocation  is  unnecessary."  The  meaning 
ia  not  that  the  subsequent  advance  was  in  a  proper  sense 
revocation,  but  that  it  operated  in  that  instance  in  the  same 
way ;  as  if  he  had  said  there  was  no  need  of  his  revoking  it, 
as  the  ademption  or  satisfaction  just  as  effectually  extin« 
Ifpiished  it  ( 18  Vei.t  155.)  But  there  are  a  few  cases  in 
which  judges  have  been  called  on  to  discriminate,  in  precise 
and  accurate  language,  between  ademption  and  revocation, 
JRotewell  v»  Bennetr  already  referred  to,  was  the  case  of  a 
legacy  for  a  special  purpose,  which  it  was  adjudged  he  had 
aocomplisbsd  by  an  advance  of  money  in  the  testator's  life- 
time. Tho  defendant's  counsel  relied  upon  the  statute  of 
frauds  and  perjuries.  Lord  Habdwickb  said:  ''As  this  act 
of  the  testtJkor  after  making  bis  will  is  not  a  revocation  of  the 
willy  but  an  ademption  only  of  the  defendant's  legacy,  I  am 
of  opinion  that  the  plaintiff  ought  to  be  let  into  this  evi- 
dence," &c.  (3  Atk.f  78.)  In  Kirky.  Eddowsj  which  has 
been  cited,  the  defence  was  that  the  legacy  had  been 
adeemed  in  part.  The  vice-chancellor^  Sir  Jakes  Wigram, 
said:  ''The  evidence  [to  prove  his  advancement]  does  not 
touch  the  will.  It  proves  only  that  a  given  transaction 
took  place  after  the  will  was  made,  and  proves  what  that 
transaction  wasi  and  calls  upon  the  court  to  decide  whether 
the  legacy  given  by  the  will  is  not  thereby  adeemed.  An 
ademption  of  the  legacy  and  not  revocation  of  the  will  is  the 
consequence  for  which  the  defendant  contends."  The  vice* 
ohancellor  then  referred  to  the  judgment  of  Lord  Hakdwigke, 
above  mentioned.  (  3  Harej  519.)  These  two  cases  are  just 
SxriH. —  Vol.  U.  6 
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one  hundred  years  apart,  and,  connected  as  the  last  is  by  » 
reference  to  the  first,  they  may  be  taken  to  show  the  sense 
of  the  English  Chancery,  during  all  that  time,  upon  the  dii^ 
tinction  in  question.  The  exceptionssin  our  statute,  which 
have  been  much  pressed  upon  our  attention,  have  not,  J 
think,  any  influence  upon  this  question.  They  are  all  cases 
of  revocation  by  implication :  marriage  and  the  birth  of 
issue;  the  marriage  of  a  testatrix  who  wSLafeme  sole  at  the 
execution  of  the  will,  and  the  alienation  of  the  testator's 
estate  by  a  conveyance  containing  provisions  inconsistent 
with  the  will.  These  were  all  plain  cases  of  revocation 
prior  to  the  Revised  Statutes,  which  simply  affirmed  the 
common  law.  (1  Jarman  on  Wills j  106,  130.)  They  are 
not  of  the  same  general  nature  as  ademption  or  satisfaction. 
They  assume  that  the  testator's  circumstances  had  become 
so  far  changed  that  if  he  had  thought  of  his  will  he  would 
have  altered  it ;  but  as  the  courts  know  not  what  change  he 
would  have  made,  they  consider  him  as  having  revoked  it. 
The  courts  cannot,  consistently  with  the  statute,  hold  that 
any  other  mere  change  of  circumstances  will  amount  to  an 
implied  revocation ;  but  I  see  nothing  to  prevent  their  con- 
sidering  performance  or  satisfaction  to  be  still  available 
according  to  the  law  as  it  existed  prior  to  the  revision  of 
the  statutes.  But,  however  this  may  be,  where  there  h 
nothing  in  the  will  providing  how- a  legacy  may  become 
inoperative,  I  think  it  certain  that  the  statute  can  have  no 
reference  to  a  case  likn  the  present,  where  the  testator  had 
declared  in  the  will  itself  that  the  legacy  should  not  be 
payable  in  a  certain  event,  and  where  that  event  has  hap- 
pened. We  do  not  hold  the  will  revoked,  when  we  follow 
the  explicit  directions  of  the  testator  in  declaring  the  legacy 
satisfied.  We  should  ourselves  revoke  it,  in  a  certain  sense, 
were  we  to  declare  the  legacy  payable  in  a  case  in  which 
the  will  declares  it  shall  not  be  paid. 

The  remaining  question  is,  whether  the  testator,  in  making 
the  entries  upon  his  books  of  account,  intended  to  satisfy 
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die  bequest  of  $100,000  of  the  debt  of  the  city  of  New- 
TorX,  the  income  of  which  he,  by  the  will,  bequeathed  to 
the  plaintiff,  and  the  capital  of  which  he  gave  to  all  her 
8ur  iving  issue  at  her  death,  or  the  bequest  of  the  like  sum 
**  of  the  public  debt  of  the  city  of  New- York,  bearing  five 
per  cent  interest,  usually  called  the  water  loan,'*  which,  by 
the  second  codicil,  he  gave  to  six  of  the  plaintiff's  children, 
or  such  of  tijem  as  should  survive  him.  That  he  referred 
to -one  or  the  other  of  these  bequests  is  certain,  for  there  is 
nothing  else  in  the  will  or  codicils  to  which  he  could  have 
referred.  This  is  wholly  a  question  of  construction  upon  the 
entries  in  the  books,  and  is  not  free  from  difficulty.  The 
entries  correspond  with  the  bequest  in  the  will  in  an  impor- 
tant particular,  in  which  they  at  the  same  time  differ  from 
the  bequest  in  the  codicil.  The  entries  relate,  in  express 
language,  to  property  left  to  Mrs.  Langdon,  the  plaintiff,  by 
the  antecedent  testamentary  disposition ;  but  in  the  bequest 
of  the  water  stock  contained  in  the  codicil  she  took  no 
interest  whatever.  On  the  other  hand,  those  entries  cor- 
respond with  the  gift  in  the  codicil  in  several  material 
features,  in  which  respect  they  do  not  conform  at  all  to  the 
bequest  in  the  will.  First.  Both  items  of  funds  transferred 
are  stated  to  have  been  left  by  a  codicil.  The  testator 
appears  to  have  supposed  himself  to  be  engaged  in  executing, 
by  way  of  anticipation,  two  testamentary  gifts,  contained 
m  the  same  testamentary  paper ;  and  that  such  paper  was 
not  his  will,  but  a  codicil  to  his  will,  executed  subsequently. 
The  distinction  between  the  will  and  the  codicils  was  pre- 
sent to  his  mind.  The  second  codicil  did  contain  legacies 
of  two  several  sums  of  $100,000  in  funds.  They  were, 
moreover,  in  immediate  juxtaposition,  as  written  down  in 
the  codicil.  Second.  The  funds  charged  were  New- York 
city  water  stock,  and  there  is  a  reference  to  the  certificate 
by  which  the  interest  was  vested  in  the  trustee.  By  turn- 
ing to  the  certificate  it  is  found  that  it  was  truly  stock  bear- 
ing that  nane  which  was  advanced.    It  does  not  appear, 
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and  I  do  not  suppose,  there  was  any  material  difference  in 
value  between  this  water  stock  and  the  other  city  debt 
described  in  the  bequest  in  the  will.  It  carried  the  same 
rate  of  interest,  and  both  being  secured  by  the  public  faith 
and  corporate  responsibility  of  the  city  corporation,  were 
probably  equally  safe  as  investments.  There  was,  however, 
a  distinction  between  the  two  kinds  of  funds.  The  water 
stock  was  authorized  by  particular  acts  of  the  legislature* 
which  declared  that  the  stock  should  be  called  *^  the  water 
stock  of  the  city  of  New-York"  {Lam  1834,  ch.  255  ;  ui., 
1838,  ch.  127 ) ;  and  the  testator,  as  appears  by  his  ledger, 
subscribed  for  stock  certificates  to  the  amount  of  $150,000 
m  the  summer  and  autumn  of  that  year.  The  codicil  by 
which  $100,000  of  the  water  stock  were  given  to  six  of  the 
plaintiff's  children  was  signed  in  the  month  of  January,  and 
the  entries  were  in  August  succeeding  that  date.  We  may 
add  to  these  circumstances  that  the  distinction,  between  this 
stock  and  the  other  city  debt,  was  kept  up  in  the  testator's 
accounts;  the  ledger  account  of  the  water  stock  being  enti-* 
tied  **  New- York  city  water  stock,  five  per  cents,  1860." 
The  distinction  between  the  two  kinds  of  funds  we  may 
therefore  presume  to  have  been  palpable  enough  to  his 
mind,  though  not  very  material  in  fact.  There  would  be 
no  particular  inconsistency,  it  is  true,  in  his  making  an 
advancement  of  the  water  stock  to  satisfy  a  legacy  of  othei 
city  stock,  and  if  this  was  the  only  want  of  correspondence 
between  the  legacy  and  the  advancement  it  would  not  be 
material.  It  should,  however,  be  remembered  that  the  tes- 
tator bad  the  other  city  stock  on  hand  when  he  made  the 
advancement,  for  it  appears  that  he  did  not  sell  it  out  until 
1844.  When  he  made  the  advancement  he  possessed  suffix 
cient  of  both  kinds  of  stock.  The  legacies  were  demonstra- 
tive, having  a  reference  to  the  special  subject  bequeathed, 
yet,  upon  the  defendants'  theory,  he  advanced  water  stock  to 
satisfy  a  legacy  of  other  city  stock.  Third.  By  the  will,  the 
remainder,  after  tire  plaintiff's  death,  was  giyen  to  all  her 
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childreDi  or  such  of  them  as  should  survive  her,  while,  hj 
the  advancement  and  the  entries  which  accompanied  it,  one 
of  her  children,  Mrs.  Boreel,  took  nothing.  In  this  respect 
it  corresponded  with  the  legacy  in  the  codicil,  but  differed 
from  that  in  the  will.  The  advancements  were  no  doubt 
inteoded  to  satisfy  and  extinguish  the  claims  of  all  the 
legatees,  who  would  otherwise  have  taken  an  interest  in 
the  subject  bequeathed,  as  well  the  remainders  as  the  pri- 
mary estates.  If  the  testator  intended  to  adeem  the  legacy 
in  the  will,  he  intended  to  cut  off  Mrs.  Boreel  altogether, 
which  is  not  readily  to  be  supposed.  A  testator  may  proba* 
bly  do  this  in  cases  of  implied  ademption.  It  is  not  essential 
that  an  advancement  to  adeem  a  legacy  on  this  ground 
should  correspond  as  to  the  ulterior  limitations,  when  it  is 
clear  that  the  same  family  were  designed  to  be  benefited. 
{ISrk  V.  EddotcSf  3  HarCf  521,  2,  and  ca^es  cited.)  But 
where  a  testator  declares  in  his  will  that  if  he  shall  make 
advances  to  persons  provided  for  in  that  will  it  shall  be 
applied  on  account  of  the  legacies,  I  do  not  think  a  legatee 
who  takes  no  interest  in  the  advancement  can  be  affected. 
That  would  be,  as  ^he  vice-chancellor  said  in  the  case  last 
referred  to,  revocation  and  not  ademption.  If,  therefore, 
this  advancement  is  held  to  be  applicable  to  the  legacy  in 
the  will,  we  must  suppose  the  testator  intended  to  cut  off 
Hrs.  Boreel  from  her  share  in  the  $100,000  without  any 
equivalent. 

I  do  not  place  any  reliance  upon  the  memorandum  upon 
the  draft  of  the  codicil.  It  was  not  a  paper  made  in  the 
course  of  that  transaction,  and  I  do  not  think  it  competent 
for  the  purpose  of  explaining  it. 

I  have  adverted  to  all  the  considerations  which  appear  to 
favor  the  position  that  the  legacy  given  to  the  six  children 
by  the  codicil  is  the  one  to  which  the  entries  apply 
Whether  they  ought  to  be  held  suflScient  to  overcome  the 
striking  fact  that  the  entries  purport  to  give  to  the  plaintiff. 
W  way  of  advancement,  a  life  estate  in  the  $100,000,  as  pro 
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perty  left  to  her  by  a  testamentary  bequest,  when,  if  thus 
applied,  they  will  supersede  a  legacy  in  which  she  took  no 
interest,  it  is  unnecessary  to  say,  since  I  think  that  t>vo 
considerations,  not  yet  adverted  to,  are  of  sufficient  weight 
to  compel  us  to  apply  the  advancement  to  the  legacy  given 
by  the  will :  First.  The  testator  did  not  intend  by  the 
advancement  to  deprive  any  of  the  legatees  of  what  he  had 
given  them,  or  to  reduce  the  amount  or  value  of  their  lega- 
cies. His  djesign  was  to  improve  their  condition,  and  not 
to  injure  them.  By  the  codicil,  the  six  children  of  the 
plaintiff,  named  in  it,  or  such  of  them  as  should  survive  the 
testator,  took  a  vested  interest  in  the  $100,000  of  water  stocky 
to  commence  in  possession  at  his  death.  If  the  advance- 
ment of  water  stock  be  applied  to  that  legacy  by  way  of 
satisfaction,  a  life  estate  is  interposed  between  the  testator's 
death  and  the  commencement  of  their  enjoyment,  and  a 
new  period  is  fixed  for  determining  who  among  them  are  to 
take  as  survivors,  and  it  is  a  different  person  whom  they  are 
to  survive  in  order  to  take.  It  may  very  well  be  that  some 
who  have  survived  the  testator  will  not  survive  the  plaintiffl 
This  singularly  dislocates  and  confuses  the  dispositions  of  the 
codicil.  It  causes  the  advancement,  which  was  plainly 
designed  to  be  substitutional,  and  will  be  so  in  the  main  if 
applied  to  the  legacy  in  the  will,  to  be  given  for  life  to  a 
party  who  takes  nothing  by  the  legacy  for  which  it  is  a 
substitute  ;  it  postpones  for  the  period  of  another  life  the 
title  of  the  parties  who  were  to  have  taken  an  estate  in 
possession  at  the  testator's  death,  and,  in  a  very  probable 
event,  it  will  altogether  deprive  some  of  these  parties  of 
any  benefit  from  the  legacy.  Second.  By  the  sixth  codicily 
executed  afler  the  advancement  and  the  entries,  the  share 
of  Louisa  Langdon,  one  of  the  six  children,  in  this  $100,000 
of  water  stock  is  taken  from  her,  and  the  income  of  it  is 
given  to  the  plaintiff  for  life,  and  the  capital  is  given  to  her 
other  children  upon  her  death.  This,  of  course,  assumes 
the  legacy  to  be  still  on  foot,  whereas,  iipon  the  theory  that 
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the  advancement  applied  to  it,  it  was  adeemed  and  had 
become  extinct.  Louisa's  share  is  given  to  the  plaintiff  for 
life,  whereas,  by  the  substituted  gift,  she  was  possessed  of 
the  whole  sum  for  life. 

It  must  be  conceded  that  the  testator  acted  under  some 
misapprehension,  when  he  made  this  advancement,  as  to 
the  precise  state  of  his  testamentary  dispositions.  But  I 
suppose  we  are  obliged  to  give  the  same  reasonable  con- 
struction to  the  act  which  we  would  in  the  case  of  any  other 
transaction  in  pais.  We  must  give  it  such  an  interpretation 
as  will  effect  the  testator's  purpose,  if  reasonably  practi- 
cable, ut  res  magis  valeaX  quam  perecU.  By  applying  the 
advancement  as  a  substitute  for  the  legacy  in  the  will,  it 
adjusts  itself  perfectly  to  the  plaintiff's  case,  and  satisfies 
the  legacy  in  her  favor.  I  am  of  opinion  that  it  should  be 
so  applied,  and  that  this  legacy  is  adeemed  and  satisfied  upon 
the  principles  which  have  been  stated  as  applicable  to  the 
bequest  of  trust  company  certificates.  The  rights  of  the 
plaintiff^s  children  are  not  before  us.  The  suit  as  originally 
commenced  was  not  so  framed  as  to  settle  any  question 
between  them  and  the  executors.  Besides,  it  was  dismissed 
as  to  them  by  the  judgment  of  the  special  term.  Neither 
they  nor  the  executors  have  appealed  from  that  judgment. 
What  has  been  said,  in  regard  to  the  effect  of  the  advance- 
ment upon  the  legacy  in  their  favor,  has  not  been  with  any 
view  to  settle  their  rights.  It  seemed,  however,  necessary 
to  consider  how  far  the  substituted  gift  would  adjust  itself 
to  the  testamentary  act,  in  respect  to  the  remainders  as  well 
as  to  the  primary  estate,  in  order  to  determine  which  of 
the  legacies  of  city  stock  he  intended  to  satisfy. 

The  directions  given  at  the  special  term,  in  respect  to  the 
fund  to  be  made  up  in  order  to  secure  to  the  plaintiff  the 
sum  of  $15,000  of  annual  income,  appear  to  me  correct ; 
and  I  am  in  favor  of  reversing  the  judgment  rendered  at  the 
general  term  and  affirming  that  of  the  special  term. 
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BowEN,  J.  The  principal  question  in  this  case  is,  whethet 
the  bequest  to  the  plaintiff  of  the  income  during  her  life  <^ 
$100,000  of  the  debt  of  the  city  of  New -York,  bearing  fire 
per  cent  interest,  made  by  the  original  will  of  John  Jacob 
Astor,  and  the  bequest  to  her,  made  by  the  second  codicil 
to  the  will,  of  the  income  during  her  life  of  $100,000 
deposited  in  the  New- York  Life  Insurance  and  Trust  Com- 
pany, bearing  interest  at  five  per  cent,  were  satitfied  by  the 
testator,  before  his  death,  by  the  transfer  by  him  of  an  equal 
amount  of  the  city  debt,  and  of  money  deposited  with  the 
Life  Insurance  and  Trust  Company,  to  William  B.  Astor,  in 
trust  that  the  interest  thereon  be  paid  to  her  enuring  her 
life. 

In  the  view  I  take  of  this  case  it  is  unnecessaiy  to  con- 
sider the  question  whether  the  two  legacies  in  question  are 
specific  or  general*  It  may  be  conceded  that  they  are  both 
general,  although,  so  far  as  relates  to  the  deposit  in  the 
New-York  Life  Insurance  and  Trust  Company,  I  think  it  at 
least  questionable  whether  the  gift  thereof  is  not  specific, 
in  that  sense  of  the  term  that,  in  case  the  testator  at  the 
time  of  his  death  had  no  deposit  with  that  company,  the 
legacy  would  have  been  adeemed  were  it  not  for  the  clause 
in  the  will  providing  against  such  a  contingency. 

I  think  it  also  unimportant  to  determine  whether  the  rule 
established  in  England,  that  where  a  father  gives  a  portion 
to  a  child  by  will,  and  subsequently  makes  advances  to  the 
child,  such  advances  are  prima  facie  a  satisfaction  of  the 
portion  to  the  extent  of  the  advancement,  unless  a  contrary 
intention  appears,  was  ever  the  law  of  this  state.  It  in 
insisted  that  if  such  was  ever  the  law  of  this  state,  it  hac 
been  abolished  by  the  provisions  of  the  Revised  Statutes 
(2  Jl.  S.J  64,  §  42 ) ;  and  if  a  satisfaction  of  a  legacy  given  by 
a  will,  by  an  advancement  of  an  equal  sum  by  the  testatoi 
in  his  lifetime,  is  a  revocation  or  alteration  of  the  will,  within 
the  meaning  of  the  section  of  the  statute  above  referred  tc, 
then  that  the  English  rule  above  referred  to  has  not  been  th  « 
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law  of  this  state  since  the  adoption  of  those  statutes,  what- 
ever the  law  was  prior  to  that  time.  The  statute  in  question 
declares  that  no  will  in  writing,  nor  any  part  thereof,  shall 
lie  revoked  or  altered,  otherwise  than  hy  some  other  will 
ID  writing,  or  some  other  writing  of  the  testator  declaring 
such  revoeation  or  alteration,  and  executed  with  the  same 
formalities  with  which  the  will  itself  is  required  to  be 
executed,  with  certain  exceptions  not  applicable  to  this 
case. 

I  think  that  a  satisfaction  of  a  bequest,  by  an  advance- 
ment by  the  testator,  is  neither  a  revocation  of  the  bequest 
or  an  alteration  of  the  will  by  which  the  bequest  is  made, 
in  the  sense  with  which  those  terms  are  used  in  the  statute. 
A  will  is  defined  to  be  <*  the  legal  declaration  of  a  man's 
intentions  of  what  he  wills  to  be  performed  after  his  death.'' 
(2  Bl.  Com.9  499.)  Or,  as  defined  by  Chancellor  Kent 
(^67),  "  a  disposition  of  real  and  personal  property,  to  take 
efi^t  after  the  death  of  the  testator."  As  applied  to  a 
pecuniary  legacy,  it  is  the  legal  declaration  of  the  testator's 
intention  as  to  the  disposition  to  be  made  of  the  money,  or 
as  to  who  shall  have  and  enjoy  the  benefits  to  be  derived 
from  its  use,  after  his  death.  If,  after  executing  the  will 
giving  such  legacy,  he  concludes  that  the  enjoyment  of  such 
benefits  shall  commence  before  his  death,  his  intention,  so 
far  as  expressed  or  declared  by  his  will,  is  neither  revoked 
or  altered.  The  donee  will,  in  such  case,  enjoy,  after  the 
testator's  death,  all  the  benefits  of  the  gift  which  he  would 
have  done  had  the  possession  of  it  been  postponed  until  that 
time,  even  if  the  money  had  previously  been  invested  or 
used.  More  especially  is  that  so  with  regard  to  the  lega 
cies  in  this  case.  The  intention  of  the  testator,  as  expressed 
in  his  will,  was,  that  the  plaintiff  should  have  and  enjoy  the 
income  of  the  $200,000  from  the  time  of  his  death  during 
her  life,  and  on  her  death  the  principal  to  belong  to  her 
children;  and  his  intention  in  that  respect  is  being  literally 
carried  out  and  will  be  fully  and  exactly  executed,  notwith- 
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itanding  the  enjoyment  by  her  of  sach  income  for  a  period 
antecedent  to  the  death  of  the  testator.  Such  enjoyment 
was  in  addition  to  the  legacies,  and  not  a  revocation  or 
alteration  of  the  will.  She  has  received  and  will  be  entitled 
to  receive  precisely  the  same  amounts  subsequently  to  the 
testator's  death  as  if  the  advancement  had  not  been  made, 
and  not  a  penny  more  or  less,  and  the  same  is  the  case  with 
regard  to  her  children.  An  advancement  intended  by  the 
donor  to  be  in  lieu  of  a  legacy  is,  by  elementary  writers, 
and  judges  occasionally,  although,  as  I  think,  incorrectly, 
termed  a  revocation,  although  more  frequently  a  satisfaction 
or  ademption  of  the  legacy.  {Lovelass  an  WtUs^  367-371 ; 
Worthington  on  Wills,  86;  Story's  Eq.  Jur.,  §§  1108-3118; 
2  Williams  on  Ex'rs^  946. ) 

If  it  be  claimed  that,  in  case  of  such  advancement,  the 
donee  will,  after  the  death  of  the  testator,  hold  the  money 
or  propei*ty  advanced  under  the  prior  gift,  and  not  under  the 
will,  it  may  be  answered  that  the  legacy  is  merged  in  the 
gift.  The  gift  is  not  in  opposition  to,  but  in  perfect  accor- 
dance with  the  legacy.  The  former  includes  the  latter.  In 
case  of  a  merger,  the  estate  merged  is  not  extinguished, 
much  less  is  it  revoked. 

I  do  not  think  that  the  provisions  of  the  Revised  Statutes, 
referred  to,  have  any  application  to  the  ademption  or  satis- 
faction of  legacies  by  subsequent  gifts. 

The  English  rule,  by  which  an  intention  on  the  part  of  a 
testator  to  satisfy  a  legacy  from  a  parent  to  a  child,  by  a 
subsequent  gift  ejusdem  generis^  is  implied,  when  the  testator 
has  expressed  no  such  intention,  has  been  the  subject  of 
frequent  animadversion  by  English  jurists.  .  But  no  such 
rule  is  sought  to  be  applied  to  this  case,  and  consequently 
it  is  unnecessary  to  inquire  whether  it  sho  aid  be  adopted  aa 
the  law  of  this  state.  No  intention  of  Mr  Astor,  the  testa- 
tor, is  attempted  to  be  applied  or  carried  out  which  he  has 
not  plainly  and  distinctly  expressed.  Had  the  testator,  by 
his  will,  provided  that  every  advancement  he  should  subse- 
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quently  make  to  the  plaintiff  should  satisfy,  to  the  extent 
of  the  advance,  the  legacies  to  her,  without  adding  the  pro* 
visoi  "  if  charged  in  his  books  of  account,"  no  question  could 
have  arisen  as  to  the  effect  of  the  transfers  made  to  her  or 
for  her  use,  so  far  as  they  were  intended  to  be  in  lieu  of  the 
provisions  in  the  will.    It  is  conceded  that  in  such  case  the 
transfers  would  have  operated  as  a  satisfaction  of  the  lega- 
cies.   But  it  is  claimed  that,  by  the  proviso  in  question,  the 
testator  attempted  to  reserve  to  himself  the  power  to  declare 
his  intention,  as  to  the  effect  to  be  given  to  any  such  advance- 
ment, by  a  simple  entry  in  his  books  of  account.    It  is  said 
that  when  a  testator  in  his  will  provides  unconditionally 
that  future  advancements  shall  operate  as  satisfaction  pro 
/an^o^  of  legacies,  he  thereby  declares  his  intention  in  relation 
thereto ;  but  that  when  he  provides  by  his  will  that  they 
shall  so  operate  if  charged  in  his  books  of  account,  his  inten- 
tion in  that  respect  is  not  declared  by  his  will.     But  I  think 
that  in  either  case  it  must  depend  upon  the  intention  of  the 
testator,  at  the  time  the  advancement  is  made,  whether  it 
shall  operate  as  satisfaction.    It  is  true  that,  in  the  first  case, 
he  expresses  his  intention  at  the  time  of  making  the  will, 
or  rather  expresses  what  he  then  supposes  his  intention 
vrill  be  subsequently,  when  he  makes  the  advance ;  but  I 
suppose  that,  in  such  case,  a  subsequent  cumulative  advance- 
ment could  be  made  by  him  to  his  legatee,  without  resorting 
to  the  formalities  requisite  to  the  making  of  a  will.    If  the 
donor,  at  the  time  of  the  bestowment,  intended  the  gifb  to 
be  cumulative,   I  suppose  such  intention  would   make  it 
cumulative,  and  that  the  intention  might  be  shown  by  parol 
evidence.    But  if  the  argument  of  the  plaintiff's  counsel  be 
sound,  a  cumulative  gift  would,  in  such  case,  be  a  revoca- 
tion of  the  will,  or  of  that  part  of  the  will  declaring  the 
intention  of  subsequent  advances,  and  consequently  subse- 
quent advances  could  not  be  made  cumulative,  except  by 
an  instrument  executed  with  the  formalities  of  a  will.     That 
the  operation  of  cumulative  gifts  would  be  to  revoke,  qito 
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ad  hocy  the  declaration  of  intention  in  the  will,  that  they 
should  apply  in  satisfaction  of  a  legacy  or  legacies,  must  be 
admitted ;  but  it  appears  evident  to  me  that  such  a  declara- 
tion of  intention  may  be  revoked  or  rendered  inoperative  by 
proof  that  the  gift  when  bestowed  was  intended  to  be  oumu* 
lative^  and  not  in  satisfaction,  for  the  reason  that  the  decla- 
ration of  such  intention  is  not  testamentary  in  its  character, 
as  the  intention  is  to  be  fully  carried  out  and  executed  in 
the  lifetime  of  the  testator.  In  this  case  the  testator  declares 
by  his  will  that  his  intention  as  to  whether  future  advances 
shall  operate  in  satisfaction  of  legacies,  or  rather  that  his 
intention  that  they  shall  so  operate,  shall  be  indicated  by 
charges  in  his  books  of  account.  Those  charges  were  to  be 
made  in  the  lifetime  of  the  testator,  and  were  to  accompany 
the  gift  as  a  part  of  the  res  gestce.  When  made,  that  they 
indicated  the  then  intention  of  the  testator,  the  purpose  and 
object  of  the  gift  at  the  time  of  its  bestowal,  cannot  be  and 
is  not  disputed ;  and  I  think  such  intention  should  not  be 
defeated  by  the  provision  in  the  will  that  the  object  and 
intention  should  be  indicated  by  the  charge  in  the  books  of 
account.  In  fact,  I  think  that,  notwithstanding  this  provi- 
sion of  the  will,  it  was  competent  for  the  testator  to  declare 
his  intention  that  subsequent  advances  should  satisfy  lega- 
cies, otherwise  than  by  charges  in  his  books,  for  the  reason 
above  suggested,  that  the  declaration  of  such  intention  is 
not  testamentary  in  its  character.  It  qualifies,  and  is  in 
fa^t  a  part  of,  or  an  ingredient  in,  the  bestowment.  A  man 
cannot,  by  a  will  or  by  any  other  instrument,  in  whatever 
form  and  with  whatever  solemnity  executed,  either  limit  or 
control  his  power  of  subsequently,  in  his  lifetime,  disposing 
of  his  own  property,  or  prescribing  the  forms  by  which  it 
must  be  done  to  be  effectual.  So  long  as  he  has  parted  with 
^no  title  or  interest  therein,  so  long  he  retains  the  jus  ditpo- 
nendij  and  the  bestowing  of  property  in  satisfaction  of  a 
legacy  in  a  will  is  but  the  legitimate  exercise  of  the  jus 
iispoTimdi     It  is  true  that,  when  this  rigb^  or  power  is  so 
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exercised  as  to  take  efiect  after  the  death  of  the  owner,  it 
must  be  done  by  a  will  or  testament ;  but  a  bestowment, 
made  by  a  testator,  intended  as  in  satisfaction  of  a  legacy 
takes  efiect  before  his  death,  and  if,  as  is  attempted  to  I 
shown  above,  the  legacy  is  not  thereby  revoked,  within  tne 
meaning  of  the  provisions  of  the  Revised  Statutes  relatit 
to  the  revocation  of  wills,  the  bestowment  or  advancement 
may  be  made  without  resorting  to  the  formalities  required 
in  the  making  of  a  will. 

But  it  is  claimed  on  the  part  of  the  plaintiff,  and  the 
eourt  below  has  held,  that  the  transfer  by  the  testator  to 
the  use  of  the  plaintiff,  daring  her  life,  of  the  $100,000  of 
the  New-York  city  water  stock  was  not  intended  by  him 
as  a  satisfaction  of  the  legacy  to  her  of  the  use  during  her 
life  of  the  $100,000  of  the  city  debt.  It  is  insisted  that  the 
charges  or  entries  in  his  books  of  account,  relative  to  the 
city  debt  or  city  stock,  refer  to  the  $100,000  of  such  debt 
9r  stock  given  by  the  second  codicil  to  the  six  children  of 
(he  plaintiff.  That  a  mistake  was  made  in  the  entries  in  the 
books  is  perfectly  evident.  They  describe  $100,000  "  New- 
York  city  water  stock,"  "left"  or  "bequeathed  •  •  in 
0milar  items  by  a  codicil  in  my  will,"  and  so  far  they  corres- 
pond with  the  bequest,  in  the  second  codicil,  of  the  $100,000 
city  debt  to  the  children  of  the  plaintiff.  But  they  further 
describe  this  item  as  "  left  "  or  "  bequeathed  to  Mrs.  Langdon 
in  similar  items,"  and  so  far  they  correspond  with  the  bequest, 
iu  the  original  will,  of  the  $100,000  city  debt  to  the  plaintiff. 
As  but  two  items  of  $100,000  city  debt  are  mentioned  in 
the  will  and  codicils,  that  the  entries  in  question  refer  to 
one  of  the  two  is  perfectly  evident.  Those  entries  do  not 
correctly  describe  either  item,  but  in  part  one  and  in  part 
the  other,  and  the  question  is,  to  which  of  the  two  were 
tfiey  intended  by  the  testator  to  refer ;  or,  in  other  wor^s, 
in  what  did  the  mistake  in  the  mind  of  the  testator,  when 
lie  directed  the  entries  to  be  made,  consist  ?  I  think  the 
BdOBt  reasonable  conclusion  is,  that  the  mistake  consisted  in 
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the  supposition  on  bis  part  that  the  bequest  in  questioa  to 
the  plaintiff,  of  the  interest  during  her  life  of  the  $100,000 
city  debt,  was  made  by  the  second  codicil  to  his  will,  and 
not  by  his  original  will.  Those  entries  were  evidently 
made  with  reference  to  the  provision  in  the  first  codicil  as 
to  the  effect  of  future  advances.  That  provision  is  -  <*  And 
inasmuch  as  I  may  make  advancements  or  beneficial  provi- 
sions for  persons  or  purposes  provided  for  in  my  will  and 
codicils,  it  is  my  direction  that  such  advancements,  if  charged 
on  my  books  of  account,  shall  be  deemed  so  much  on  account 
of  the  provision,  in  my  will  or  codicils,  in  favor  of  stick  persons 
or  purposes.^*  The  advancement  of  the  $100,000  city  debt, 
so  far  as  it  relates  to  the  person  in  favor  of  whom  it  was 
made,  corresponds  precisely  with  the  bequest  of  the  $100,000 
city  debt  contained  in  the  will.  In  both,  the  interest  is 
given  to  the  plaintiff  during  her  life,  and,  after  her  decease, 
the  principal  to  her  six  youngest  children.  A  certificate  of 
the  city  indebtedness,  declaring  the  interest  of  herself  and 
of  her  children  therein,  was  delivered  to  her  by  the  testator 
in  his  lifetime;  and  it  must  be  presumed  that  she  subse- 
quently, and  before  her  father's  decease,  received  the  inte- 
rest thereon,  and  has  since  continued  to  receive  it.  The 
supposition  that  the  entries  in  the  books  of  account  relate 
to  the  $100,000  of  city  indebtedness  bequeathed  absolutely, 
by  the  second  codicil,  to  the  children  of  the  plaintiff,  implies 
the  further  supposition  that  the  testator  intended  to  satisfy, 
in  part,  the  legacy  to  the  children  by  an  advancement  to  the 
plaintiff.  But  such  is  not  the  provision  of  the  will  or  codi- 
cil relative  to  the  effect  of  advancements.  That  provision 
is,  that  advancements  for  persons  or  purposes  provided  for 
in  the  will  or  codicils  shall,  if  charged  in  his  books  of 
account,  be  deemed  so  much  on  account  of  the  provisions 
in  the  will  or  codicils  in  favor  of  such  {)ersons  or  purposes. 
The  $100,000  city  indebtedness,  given  to  the  plaintiff's 
children  absolutely  by  the  second  codicil,  is  therein  described 
iw  "  the  public  debt  of  the  city  of  New-York,  bearing  five 
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per  cent  interest,  usually  called  the  water  loan,"  and  the 
entries  in  the  books  describe  that  transferred  to  the  use  of 
the  plaintiff  during  life  as  "  New- York  city  water  stock  •  • 
•  •  at  five  per  cent,"  while  the  city  indebtedness,  the  inte- 
rest on  which  is  given  by  the  original  will  to  the  plaintiff 
for  life,  is  therein  described  as  ''  the  debt  of  the  city  of 
New-York,  bearing  five  per  cent  interest."  It  is  said  that, 
at  the  date  of  the  original  will,  no  "  water  stock  "  had  been 
created ;  and  as  the  entries  describe  ^*  water  stock,"  it  is 
claimed  that,  in  making  tVie  entries,  he  must  have  had 
reference  to  the  city  indebtedness  given  by  the  second  codi- 
cil, and  not  to  that  given  by  the  original  will.  The  twj 
legacies  were  equal  in  amount,  each  bearing  the  same  rate 
of  interest,  and,  as  it  must  be  presumed,  each  equally  well 
secured ;  and  the  material  question  is,  which  of  the  two, 
the  one  the  interest  upon  which  was  given  to  the  plaintiff 
daring  life,  or  the  one  given  to  her  children  absolutely,  did 
the  testator,  by  the  transfer  referred  to  by  the  entries,  intend 
to  satisfy?  Whether  "water  stock,"  or  stock  created  for 
some  other  purpose,  was  transferred,  is  wholly  immaterial. 
The  "  water  stock"  must  have  been  issued  prior  to  the  exe- 
cution of  the  second  codicil;  and  if,  when  the  entries  were 
made,  the  testator  supposed  that  the  legacy  in  question 
to  the  plaintiff  was  given  by  the  second  codicil,  he  also 
supposed  it  was  therein  described  as  "  water  stock."  The 
memoranda,  in  the  handwriting  of  the  testator,  endorsed 
upon  the  draft  of  the  second  codicil,  correspond  substantially 
with  the  entries.  Assuming  that  the  mistake  in  the  testa- 
tor's mind  consisted  in  supposing  that  the  legacy  to  the 
plaintiff  was  given  by  the  codicil,  the  memoranda  are  per- 
fectly consistent  with  the  idea  that  he  intended  to  satisfy 
the  legacy  to  her,  and  not  the  one  to  her  children.  But  the 
same  importance  should  not  be  given  to  these  memoranda 
as  to  the  entries  in  the  books,  for  the  reason  that  the  former 
were  made  for  his  own  private  reference,  while  the  latter  were 
piade  to  indicate,  to  all  interested  therein,  the  object  and 
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intent  of  the  transfers  in  question.  It  is  quite  appareni 
that  he  did  not,  when  he  made  the  memoranda,  read  the 
instrument  on  which  they  were  endorsed,  for,  if  he  had  doiM 
so,  he  would  have  seen  at  once  that  a  mistake  had  been 
made  in  the  entries,  either  in  describing  the  legacies  intended 
to  be  satisfied  as  '4eft  to  Mrs,  Langdon  in  similar  items ^^^  or  in 
describing  them  as  left  *^by  a  codicil ^^^  and  the  mistake  would 
have  been  corrected.  The  third  item  of  the  sixth  codicil 
shows  conclusively  to  my  mind  that  the  testator  did  not 
intend  that  the  transfer  of  the  city  debt  should  satisfy  the 
legacy Jn  question  to  the  plaintiff's  children.  That  codicil 
was  executed  after  the  entries  were  made  in  the  books ;  and 
by  the  third  item  thereof  the  testator  revokes  the  legacy  in 
his  second  codicil,  of  $100,000  city  debt,  so  far  as  relates 
to  Louisa,  one  of  the  six  children  of  the  plaintiff,  and  gives 
the  interest  of  Louisa's  share  therein  to  the  plaintiff  during 
life,  and  the  principal,  after  the  plaintiff's  death,  to  her 
other  children.  If  this  legacy  had  been  previously  satisfied 
by  an  actual  transfer  of  the  city  debt,  it  was  beyond  his 
control.  It  was  out  of  his  power  to  revoke  it  or  any  part 
of  it.  That  the  testator  should  attempt  to  satisfy  a  legacy 
to  one  person  by  an  advance  to  another,  and  that,  too,  under 
and  pursuant  to  a  clause  of  his  will  providing  for  such  satis' 
faction  by  an  advance  to  the  legatee,  and  only  to  the  legatee, 
is,  to  say  the  least,  highly  improbable,  and  an  intention  to 
do  so  should  not  be  imputed  to  him  unless  such  intention 
be  clearly  expressed.  To  impute  such  intention  would 
be  doing  violence  to  the  language  of  the  entries  in  the 
books  of  account,  made  for  the  very  purpose  of  express- 
ing his  intention  in  relation  thereto ;  and  at  least  no  greater 
violence  is  done  thereto  by  adopting  the  more  reasonable 
conclusion,  that  he  intended,  by  an  advance  to  tb^  plaintiff 
So  satisfy  the  legacy  to  her. 

The  remaining  questions  were  correctly  disposed  of  by 
the  Superior  Court.  That  the  testator  intended  that  the 
provider  o<t\eSrar^«odicil  relative  to  future  advances  shcTiM 
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be  applicable  to  all  the  codicils,  as  well  as  to  the  will  and 
first  codicilt  is  perfectly  evident  from  the  language  of  that 
provision,  and  the  provisions  of  the  eighth  item  of  the  fifth 
codicil  put  that  question  beyond  dispute. 

The  reexecution  of  the  will  and  codicils  in  January,  1845, 
can  have  no  other  effect  than  a  republication.  The  question, 
in  this  case,  as  to  the  effect  of  the  reexecution,  is  confined 
to  the  original  will  and  the  first  two  codicils*  These  h(td 
all  been  previously  executed  in  due  form,  as  was  shown 
before  the  surrogate,  and  the  reexecution  could  not  annul  the 
prior  execution,  or  alter  or  vary  the  effect  of  the* instruments, 
any  farther  than  as  a  republication.  They  were  the  same 
instruments  after,  as  before,  the  re'^xecution.  That  a  repub- 
lication will  not  revive  a  satisfied  legacy  is,  I  think,  estab- 
lished by  the  authorities.  ( Fow^i  v.  Mansfield^  3  Myl.  Sf 
Craigf  359 ;  Drinkwaier  v.  Falconer^  2  Fe*.,  Sew.,  623  ;  Paine 
V.  Parsonsj  14  PicJc.i  318.) 

The  proceedings  before  the  surrogate,  when  taken  alto* 
gether,  show  that  the  will  and  codicils  were  proved  and 
recorded  as  nine  different  instruments,  executed  at  different 
timeSf  notwithstanding  the  entry  in  the  surrogate's  minutes, 
that  he  adjudged  the  will  and  codicils  to  be  ^*  the  last  will 
and  testament  of  the  said  testator,"  Sec.  All  the  instru- 
ments together,  although  executed  at  different  times,  did  in 
fact  constitute  his  will  relative  to  the  disposition  of  his 
estate  afler  his  decease. 

I  think  that  the  judgment  of  the  general  term  of  the 
Superior  Conrt  should  be  reversed,  and  that  of  the  special 
term  affirmed. 

All  the  judges  concurring. 

Judgment  of  the  Superior  Court  at  geneial  term  reversedy 
and  that  at  special  term  affirmed. 

Sxrra. — Vor..  II.  8 
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The  People  v.  McCann. 

the  act  ( ch.  887  of  1866 )  "  to  enlarge  the  jurisdiction  of  the  general  and 
•pedal  sessions  of  the  peace  in  and  for  the  city  and  county  of  New-Tork/'  is 
not  Foid  hy  reason  of  section  sixteen,  article  three,  of  the  constituUonj  which 
declares  that "  No  private  or  loca^  hill  which  may  be  passed  by  the  legisla- 
ture shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the 
title;"  although  such  act  contains  general  provisions  applicable  to  all  th« 
courts  of  oyer  and  terminer  in  the  state. 

The  character  of  an  act  is  to  be  determined  by  its  provisions,  and  not  by  its 
title ;  and  general  provisions  are  not  rendered  void  by  reason  of  their  bemg 
contained  in  the  same  act  with  other  provisions  of  merely  local  application, 
though  the  title  of  the  act  refers  to  the  latter  provisions  only. 

The  third  section  of  the  act  aforesaid,  granting  a  writ  of  error  with  a  stay  of 
proceedings,  as  a  matter  of  right,  where  the  verdict  is  against  the  prisoner, 
in  capital  cases,  or  when  the  minimum  punishment  is  imprisonment  in  state? 
prison  for  life,  and  requiring  the  appellate  court  to  grant  a  new  trial,  if 
satisfied  that  the  verdict  was  against  the  weight  of  evidence  or  against  law, 
or  that  justice  requires  a  new  trial,  is  therefore  constitutional. 

Upon  a  trial  for  murder,  where  the  killing  by  the  prisoner  is  admitted,  and  hit 
defence  is  insanity,  the  prisoner  is  entitled  to  the  benefit  of  any  doubt  resting 
upon  the  question  of  sanity ;  sanity  is  a  necessary  condition  to  constitute  the 
crime,  and  the  proof  thereof  a  part  of  the  case  to  be  made  by  the  prosecution ; 
ffeldf  therefore,  that  it  is  error  in  the  judge,  in  such  case,  to  charge  the  jury 
that,  sanity  being  the  normal  state,  there  is  no  presumption  of  insanity ;  that 
the  burden  of  proving  it  is  upon  the  prisoner ;  that  a  failure  to  prove  it,  like 
a  failure  to  prove  any  other  fact,  is  the  misfortune  of  the  party  attempting 
the  proof,  and  that  they  must  be  satisfied  of  his  insanity  beyond  a  reasonable 
doubt,  or  otherwise  must  convict. 

Writ  of  error  to  the  Supreme  Court.  McCann  was  in- 
dicted for  the  n)urder  of  his  wife.  At  his  trial,  in  the  oyer  and 
terminer  for  Albany  county,  the  killing  of  his  wife  by  the 
prisoner  was  not  controverted,  but  the  defence  rested  entirely 
on  the  ground  that  he  was  in  a  state  of  insanity  at  the  time 
the  homicide  was  committed.  Evidence  was  received  upon 
this  point,  and  the  justice  presiding  at  the  trial  gave  instruc- 
tions to  the  jury  in  relation  thereto,  which  are  set  forth  in 
the  following  opinions.  No  exception  was  taken  to  the 
charge  on  the  trial.     The  prisoner  having  been  copyicted 
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md  vientenced,  the  cause  was  removed,  by  writ  of  error,  to 
the  Supreme  Court,  and,  upon  the  argument  before  that 
court  at  general  term,  in  the  third  district,  the  prisoner's 
counsel  insisted  that  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  for  error  in  the  judge's  charge,  although 
no  exception  thereto  had  been  taken  in  the  court  below. 
This  claim  was  based  upon  the  provisions  of  the  third  section 
of  chapter  three  hundred  thirty-seven  of  1866,  which  are 
hereinafter  stated.  The  Supreme  Court,  being  of  the  opinion 
that  the  provision  in  question  was  unconstitutional  and  inope- 
rative, and  that  the  charge,  in  the  matter  objected  to,  was 
correct,  affirmed  the  judgment  of  the  oyer  and  terminer. 
The  prisoner  thereupon  sued  out  a  writ  of  error  removing 
the  record  to  this  court. 

Lyman  Tremain  and  Rti/us  W.  Peckham^  for  plaintiff  in 
error. 

EamiUan  Harris^  for  The  People,  defendants  in  error. 

BowEK,  J.  On  the  trial  of  the  prisoner,  the  presiding 
jostice  charged  the  jury,  among  other  things,  as  follows : 
^  The  fact  of  the  killing  is  admitted ;  that  the  act  was  done 
by  the  prisoner  is  not  disputed ;  thus  the  issue  is  really 
reversed  from  the  usual  one.  The  question  of  his  insanity 
is  matter  of  positive  defence,  to  be  affirmatively  proved ;  a 
failure  to  prove  it  is  (like  the  failure  to  prove  any  other 
ftct)  the  misfortune  of  the  party  attempting  to  make  the 
proof;  and  in  this  case,  as  in  all  cases  of  fact,  you  are  not 
to  presume  what  has'  not  been  proved,  under  the  distinc- 
tions and  upon  the  principles  already  given  you.  The  act 
being  plainly  committed,  and  that  the  prisoner  did  it  being 
undoubted,  and  the  defence  set  up  on  his  part  that  he  was 
tnsane,  the  burden  of  the  proof  is  shifted.  In  the  proof  of 
&e  deed  itself,  if  any  reasonable  doubt  be  left  on  youi 
Qunds,  the  prisoner  is  to  be  acquitted ;  but«  as  sanity  is  the 
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nataral  state,  there  is  no  presumption  of  insanity,  and  ^ 
defence  must  he  proved  beyond  a  reasonable  doubt.  If  (canvass 
ing  the  whole  evidence  on  the  legal  principle  laid  down  in 
the  charge)  the  prisoner  has  satisfied  you  so  far  beyond  a 
reasonahle  dovbt^  that  you  find  that  he  was  at  the  time  of  the 
killing  so  far  really  insane  as  not  to  be  responsible  ( undei 
the  distinctions  stated  to  yon)  for  this  particular  act,  you 
acquit ;  otherwise  you  cannot." 

No  exception  was  taken  to  any  part  of  the  charge  to  the 
jury ;  but  it  is  claimed  by  the  prisoner's  counsel  that,  by 
virtue  of  the  provisions  of  the  act  of  May  12th,  1855  {Laws 
of  1855,  613),  the  whole  charge  is  before  the  court  for 
review  on  the  writ  of  error ;  and  that,  if  any  part  of  it  is 
found  to  be  erroneous,  the  judgment  must  be  reversed  for 
that  cause.  The  third  section  of  the  act  provides  that 
"  every  conviction  for  a  capital  offence,  or  for  one  punish- 
able, as  a  minimum  punishment,  by  imprisonment  in  state 
prison  for  life,  shall  be  brought  before  the  Supreme  Court 
and  Court  of  Appeals  from  the  courts  of  oyer  and  terminer 
of  this  state,  or  from  the  courts  of  general  sessions  of  the 
|)eace  in  and  for  the  city  and  county  of  New- York,  by  a 
writ  of  error  with  a  stay  of  proceedings,  as  matter  of  right. 
And  the  said  appellate  court  may  order  a  new  trial,  if  it 
shall  be  satisfied  that  the  verdict  against  the  prisoner  was 
against  the  weight  of  evidence  or  against  law,  or  that 
justice  requires  a  new  trial,  whether  any  exception  shall 
be  taken  or  not  in  the  court  below."  The  title  of  this  act 
is,  "An  act  to  enlarge  the  jurisdiction  of  the  courts  of 
general  and  special  sessions  of  the  peace  in  and  for  the  city 
and  county  of  New-York,"  and  the  whole  act  relates  excla- 
sively  to  the  courts  mentioned  in  the  title  and  the  courts  of 
oyer  and  terminer  of  the  city  of  New-York,  except  the 
third  section.  It  is  claimed  that  the  act  contravenes  the 
section  of  the  constitution  of  this  state  (art.  3,  §  16)  which 
]^rovides  that  "No  private  or  local  bill  which  may  be  passed 
by  the  legislature  shall  embrace  more  than  one  subject  a&d 
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that  shall  be  expressed  in  the  title,"  and  is  therefore  void. 
So  far  as  the  provisions  of  the  act  regulate,  or  were  intended 
to  regulate,  the  proceedings  in  courts  of  oyer  and  terminer 
in  the  state  generally,  the  subject  of  it  is  not  expressed  in 
the  title.  But  those  provisions  are  neither  local  nor  private, 
and  had  tbe  act  contained  no  other,  and  yet  been  passed 
with  its  present  title,  or  without  any  title,  it  clearly  would 
not  have  come  within  the  constitutional  prohibition ;  and 
tbe  question  is,  are  these  provisions  rendered  void  by  reason 
of  their  being  contained  in  the  same  act  with  other  pro- 
visions of  local  application,  the  title  to  the  act  referring  only 
to  the  latter  provisions.  I  think  not.  The  act,  so  far  as  its 
provisions  relate  to  the  courts  of  oyer  and  terminer  of  the 
state  generally,  is  a  public  act  of  general  application,  and  is 
therefore  not  within  the  prohibition.  It  is  not  to  be  deemed 
a  private  or  local  act  because  its  title  so  indicates.  The 
character  of  it  is  to  be  determined  by  its  provisions  and  not 
its  title. 

But  the  court  of  review  is  not  required  by  the  act  to 
reverse  tbe  judgment  in  a  capital  case  for  every  error  com- 
mitted upon  the  trial  which  would  be  the  subject  of  an 
exception.  It  is  only  when  the  court  is  satisfied  that  the 
verdict  is  against  the  weight  of  evidence  or  against  law,  or 
where  justice  requires  it,  that  the  judgment  is  to  be  reversed. 

When  an  erroneous  ruling  or  an  qrroneous  charge  is 
excepted  to,  the  judgment  is  reversed,  unless  the  appellate 
court  is  satisfied  that  the  party  could  not  have  been  preju- 
ikei  thereby ;  but  this  act  requires  a  reversal  only  where 
the  court  is  satisfied  that  the  party  has  been  actually  preju- 
feed;  and  I  do  not  see  how  the  court  can  ordinarily  be  thus 
satisfied,  unless  upon  a  review  of  the  whole  evidence  intro- 
duced upon  the  trial,  a  very  small  portion  of  which  is  before 
OS  m  this  case. 

The  prisoner's  counsel,  however,  complain  of  that  part  0/ 
the  charge  in  which  the  jury  were  instructed,  in  efiect,  thai 
unless  they  were  satisfied,  beyond  a  reasonable  doubt,  that 
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the  prisoner  was  insane  at  the  time  of  the  homicide,  he  was 
not  entitled  to  a  verdict  of  acquittal  on  that  ground.  If  this 
part  of  the  charge  was  erroneous,  I  think  it  must  be  held 
that  the  verdict  was,  in  the  language  of  the  statute,  ^*  against 
law."  That  the  deceased  died  from  blows  inflicted  by  the 
prisoner  was  not  disputed  upon  the  trial,  the  only  defence 
interposed  being  insanity  ;  and  as  evidence  was  introduced 
tending  to  substantiate  the  defence,  the  verdict  should  have 
been  predicated  upon  correct  legal  rules  applicable  to  such 
defence. 

It  is  a  general  rule,  applicable  to  all  criminal  trials,  that  to 
warrant  a  conviction  the  evidence  should  satisfy  the  jury  of 
the  defendant's  guilt  beyond  a  reasonable  doubt ;  and  it  haft 
been  held  that  there  is  a  distinction  in  this  respect  between 
civil  and  criminal  cases.  This  rule  is  based  upon  the  pre- 
sumption of  innocence,  which  always  exists  in  favor  of  every 
individual  charged  with  the  commission  of  a  crime.  It  is 
also  a  rule,  well  established  by  authority,  that  where,  in  a 
criminal  case,  insanity  is  set  up  as  a  defence,  the  burden  of 
proving  the  defence  is  with  the  defendant,  as  the  law  pre- 
sume)^ every  man  to  be  sane.  But  I  apprehend  that  the 
same  evidence  will  establish  the  defence  which  would  prove 
insanity  in  a  civil  case.  The  rule  requiring  the  evidence 
to  satisfy  the  jury  beyond  a  reasonable  doubt  is  one  in  favor 
of  the  individual  on  trial  charged  with  crime,  and  is  appli* 
cable  only  to  the  general  conclusion,  from  che  whole  evi- 
dence, of  guilty  or  not  guilty. 

In  State  v.  Spencer  ( 1  Zairiskie  N.  J.  JZ.,  ]  96 ),  Chief  Justice 
HoRNBLOWEB  laid  down  the  rule  that,  in  order  to  acquit  a 
person  on  the  ground  of  insanity,  the  proof  of  insanity,  at  the 
time  of  committing  the  act,  ought  to  be  as  clear  and  satis- 
factory as  the  proof  of  committing  the  act  ought  to  be  ir 
order  to  find  a  sane  man  guilty. 

But  with  all  due  deference  I  think  the  rule  is  incorrect  in 
principle  and  contrary  to  the  ancient  authorities,  especially 
if,  as  is  said  by  elementary  writers,  a  jury  is  authorized  to 
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find  a  fact,  when  the  effect  will  be  to  charge  an  individual 
with  a  debt,  from  evidence  less  satisfactory  than  when  it 
will  convict  him  of  a  crime. 

Iq  Commoiiwmhh  v.  Kimball  (24  Pkhi  366),  it  was  held 
that  a  charge,  ic  a  criminal  case,  that  when  the  government 
had  made  out  a  'prima  facie  case  it  was  incumbent  upon  the 
defendant  to  restore  himself  to  that  presumption  of  innocence 
in  which  he  was  at  the  commencement  of  the  trial,  was 
erroneous,  and  that  the  instruction  should  have  been  that 
the  burden  of  proof  was  upon  the  commonwealth  to  prove 
the  guilt  of  the  defendant,  and  that  he  was  to  be  presumed 
to  be  innocent  unless  the  whole  evidence  in  the  case  satisfied 
them  he  was  guilty. 

In  Commonwealth  v.  Rogers  (7  Mete,  500),  the  defendant 
was  tried  on  an  indictment  for  murder,  and  insanity  was  set 
up  as  a  defence ;  and  after  the  jury  had  retired  to  consider  of 
their  verdict,  they  returned  into  court  to  inquire  whether 
they  must  be  satisfied  beyond  a  doubt  of  the  insanity  of  the 
prisoner  to  entitle  him  to  an  acquittal.  The  chief  justice, 
in  reply^  instructed  them  that  if  the  preponderance  of  the 
evidence  was  in  favor  of  the  insanity  of  the  prisoner  they 
would  be  authorized  to  find  him  insane. 

In  Commonwealth  v.  York  (7  Boston  L.  jR.,  510),  the  defen- 
dant was  tried  for  homicide ;  and  in  answer  to  a  question 
from  the  jury  whether  it  was  for  the  prisoner  to  prove  pro- 
vocation, or  mutual  combat,  and  whether  he  was  to  have 
the  benefit  of  any  doubts  upon  that  subject,  the  judge 
who  presided  at  the  trial  said  in  reply,  among  other  things, 
"that  the  rule  of  law  is,  when  the  fact  of  killing  is  proved 
to  have  been  committed  by  the  accused,  and  nothing  further 
is  shown,  the  presumption  of  law  is  that  it  is  malicious,  and 
an  act  of  murder,  and  that  the  proof  of  matter  of  excuse  or 
extenuation  lies  on  the  accused  •  •  •  •  but  when  there 
is  any  evidence  tending  to  show  excuse  or  extenuation,  it 
IB  for  the  jury  to  draw  the  proper  inferences  of  fact  from  the 
whole  evidence,  and  decide  the  fact,  upon  which  the  excuse 
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or  extenuation  depends,  according  to  the  preponderance  of 
evidence." 

I  think  the  part  of  the  charge  complained  of  is  erroneousi 
and  that,  although  no  exception  was  taken,  the  error  is  such 
that,  under  the  provisions  of  the  statute  above  referred  to, 
the  judgment  should  be  reversed  for  that  cause ;  and  if  I  am 
right  in  the  above  conclusion,  it  is  unnecessary  to  consider 
the  other  questions  in  the  case. 

Bbown,  J.  I  cannot  give  my  assent  to  the  legal  propo* 
sition  embraced  in  the  charge  of  the  judge  upon  the  trial  of 
this  action ;  I  think  it  at  variance  with  sound  reason,  and 
the' just  and  humane  principles  of  the  common  law-  Th-i 
killing  by  violence  was  clearly  made  out  by  the  proof,  and 
the  defence  was  insanity.  The  judge,  in  the  charge,  treated 
the  condition  of  the  prisoner's  mind  as  a  thing  separate  from 
the  act  which  constituted  the  crime,  and  the  delusion  or 
defect  of  reason  under  which  it  was  alleged  the  act  was  com- 
mitted to  be  affirmatively  established  by  the  prisoner,  like 
those  defences  in  civil  actions  which  admit  the  cause  of 
action,  but  insist  it  has  been  determined  by  some  subsequent 
matter ;  that  until  the  homicide  is  made  out  to  tlie  satisfac- 
tion of  the  jury  the  burden  of  proof  is  upon  the  people,  and  if 
there  is  any  doubt  the  prisoner  is  to  have  the  benefit  of  it ; 
but  whenever  the  killing  is  proved  or  admitted,  and  the 
question  of  sanity  arises,  the  issue  and  the  burden,  as  well 
as  the  party  to  be  benefited  by  the  existence  of  a  reasonable 
doubt,  are  changed.  If  the  principal  question,  and  indeed  the 
only  question  litigated,  is  involved  in  so  much  uncertainty 
that  the  jury  were  unable  to  say  whether  the  prisoner  was 
sane  or  insane,  whether  in  fact  he  was  a  responsible 
creature  or  one  without  reason,  their  duty  was  to  convict 
and  not  to  acquit.  This  is  the  theory  of  the  .charge.  It  is 
very  technical  and  artistic,  and  strictly  applicable  to  defences 
in  civil  actions  upon  matter  arising  subsequent  or  separate 
from  the  cause  of  action,  but  not  to  crimes  which  consist  of 
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acts  coupled  with  intentions  animating  minds  capable  of 
reason  and  reflection,  and  of  comprehending  the  distinction 
between  right  and  wrong.  So  that  there  may  be  no  misa[f- 
prehension,  I  quote  from  the  charge  as  I  find  it  in  the  bill  of 
exceptions.  ^^The  fact  of  killing,''  said  the  judge,  ''is 
admitted ;  that  the  act  was  done  by  the  prisoner  is  not  dis- 
puted ;  thus  the  issue  is  really  reversed  from  the  usual  one. 
The  question  of  insanl!y  is  matter  of  positive  defence,  and 
it  is  a  defbnce  to  be  affirmatively  proved  ;  a  failure  to  prove 
it  is  (like  the  failure  to  prove  any  other  fact)  the  mis- 
fortune of  the  party  attempting  to  make  the  proof;  and  in 
this  case,  as  in  all  other  cases  of  fact,  you  are  not  to  presume 
what  has  not  been  proved,  under  the  distinctions  and  ujion 
the  principles  already  given  you.  The  act  being  plainly 
committed,  and  that  the  prisoner  did  it  being  undoubted, 
and  the  defence  set  up  on  his  part  that  he  was  insane,  the 
burden  of  proof  is  shifted.  In  the  proof  of  the  deed  itself, 
if  any  reasonable  doubt  be  left  on  your  minds,  the  prisoner 
18  to  be  acquitted  ;  but,  as  sanity  is  the  natural  state,  there  is 
no  presumption  of  insanity,  and  the  defence  must  be  proved 
beyond  a  reasonable  doubt.  If  (canvassing  the  whole 
evidence  on  the  legal  principle  laid  down  in  the  charge)  the 
prisoner  has  satisfied  you  so  far  beyond  a  reasonable  doubt, 
that  you  find  that  he  was  at  the  time  of  the  killing  so  far 
really  insane  as  not  to  be  responsible  (under  the  distinctions 
stated  to  you )  for  this  particular  act  you  acquit ;  otherwise 
you  cannot." 

It  certainly  is  true  that  sanity  is  the  normal  condition  of 
the  human  mind,  and  in  dealing  with  acts,  criminal  or  other- 
wise, there  can  be  no  presumption  of  insanity.  But  it  is  not 
true,  I  think,  upon  the  traverse  of  an  indictment  for  mur- 
der, when  the  defence  of  insanity  is  interposed  and  the  homi- 
cide admitted,  that  the  issue  is  reversed  and  the  burden 
shifted.  The  burden  is  still  the  same,  and  it  still  remains 
with  the  prosecution  to  show  the  existence  of  those  requt- 
lites  or  elements   which  constitute  the   crime;   and   of 
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these  the  intention  or  maJus  animus  of  the  prisoner  is  the 
principal.  The  doctrine  of  the  charge  proceeds  upon  tbe 
idea  that  the  homicide  is,  per  se^  criminal ;  that  the  mere 
destruction  of  human  life  by  the  act  of  another  is,  without 
any  other  circumstance,  murder,  or  some  of  the  degrees  of 
manslaughter.  ''The  fact  of  killing,"  says  the  judge,  ''is 
admitted ;  that  the  act  was  done  by  the  prisoner  is  not  dis- 
puted ;  thus  the  issue  is  really  reversed  from  the  usual  one." 
It  is  doubtless  true  that,  when  the  killing  by  the  prisoner  is 
established  by  proof,  the  law  presumes  malice,  and  a  sufficient 
understanding  and  will  to  do  the  act.  The  malicious  pur- 
pose, tbe  depravity  of  heart,  the  sufficient  understanding  and 
will  must,  however,  actually  exist.  They  are  each  of  them 
as  much  of  the  essence  of  the  crime  as  the  act  of  killing. 
The  rule  which  presumes  their  existence  is  a  rule  of  evidence, 
and  nothing  else,  and  when  the  law  presumes  their  existence 
it  recognizes  and  demands  their  presence  as  essential  to 
constitute  the  crime.  The  jury  must  conscientiously  believe 
they  exist,  or  else  they  cannot  convict.  The  killing  of  a 
human  being  by  another  is  not  necessarily  murder  or  man- 
slaughter. It  may  be  either  excusable  or  justifiable.  It 
may  have  been  efiected  under  either  of-  those  conditions 
referred  to  by  the  elementary  writers,  in  which  the  will  does 
not  join  with  the  act,  and  then  it  is  not  criminal. 

We  must  be  careful  to  distinguish  between  what  con- 
stitutes proof,  including  those  presumptions  which  the  law 
regards  as  equivalent  to  proof  in  a  criminal  case,  and  what 
we  understand  by  the  burden  of  proof.  By  the  onus  pro* 
bandi,  I  understand,  is  meant  the  obligation  imposed  upon  a 
party  who  alleges  the  existence  of  a  fact  or  thing,  necessary 
in  the  prosecution  or  defence  of  an  action,  to  establish  it  by 
proof.  It  may  be  proved  by  the  production  of  evidence  in 
the  usual  way ;  or  the  law,  under  certain  circumstances,  in 
certain  cases  may  presume  its  existence  without  proof.  But 
it  is  nevertheless  a  part  of  the  case  of  the  party  who  alleges 
its  existence,  and  to  be  made  out  beyond  any  reasoni^le 
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doubt.  Whenever  it  may  be  presumed  to  exist,  in  the 
absence  of  proof,  the  presumption  may  be  repelled  and 
OTercome  by  evidence ;  and  whenever  the  repelling  proof 
leaves  the  fact  to  be  established  in  doubt  and  uncertainty, 
the  party  making  the  allegation  is  to  suffer,  and  not  his 
adversary.  Sound  memory  and  discretion  at  the  time  of 
killing  is  oftentimes  the  only  material  question  upon  the 
trial  of  an  indictment  for  murder.  They  are  essential 
elements  of  the  crime,  to  be  established  upon  the  trial  as  a 
part  of  the  case  of  the  prosecution.  A  vicious  will,  without 
a  vicious  act,  says  Blackstone  (4  BL  Com.y  21),  is  no  civil 
crime.  So,  on  the  other  side,  an  unwarrantable  4ict,  with- 
out a  vicious  will,  is  no  crime  at  all ;  so  that,  to  constitute  a 
crime  against  human  laws,  there  must  be,  first,  a  vicious  will, 
and  secondly,  an  unlawful  act,  consequent  upon  such  vicious 
will.  If  there  be  a  doubt  about  the  act  of  killing,  all  will 
concede  that  the  prisoner  is  entitled  to  the  benefit  of  it ; 
and  if  there  be  any  doubt  about  the  will,  the  faculty  of  the 
prisoner  to  discern  between  right  and  wrong,  why  should 
he  be  deprived  of  the  benefit  of  it,  when  both  the  act  and 
the  will  are  necessary  to  make  out  the  crime?  The  same 
writer  also  remarks  that  where  there  is  a  defect  of  under- 
standing, the  will  does  not  join  with  the  act ;  for  where 
there  is  no  discernment  there  is  no  choice,  and  where  there 
is  no  choice  there  can  be  no  act  of  the  will,  which  is  nothing 
else  but  a  determination  of  one's  choice  to  do,  or  abstain 
from,  a  particular  action.  He,  therefore,  that  has  no  under- 
standing can  have  no  will  to  guide  his  conduct.  I  am  not 
controverting  the  legal  presumption  in  favor  of  sanity  rntil 
the  contrary  appears.  I  am  not  dealing  with  legal  presun.p- 
tions  of  any  kind.  I  am  treating  of  doubts  and  uncertainties 
touching  guilt  or  innocence,  which  arise  upon  the  trial  of 
most  capital  offences,  and  of  the  obligations  which  the  law 
imposes,  and  which  reason  and  humanity  demand,  that  such 
doabts  and  uncertainties  shall  be  removed  before  there  can 
be  a  conviction  and  a  consequent  deprivation  of  life 
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lit  ift  worth  whil^now  to  turn  to  the  definition  of  the  crime 
(|t  common  law,  as  given  by  the  old  writers,  in  order  t» 
see  of  what  it  consists.  The  statute  has  introduced  some^ 
slight  modifications,  but  for  all  the  purposes  of  the  present 
inquiry  the  definition  remains  the  same.  It  is  thus  defined 
by  Sir  Edwabd  Coks  (3  Imt.,  47):  "When  a  person  of 
sound  memory  and  discrimination  unlawfully  kiHeth  any 
reasonable  creature  in  being,  and  under  the  king's  peace, 
with  malice,  aforetiiought,  express  or  implied."  It  is  to  be 
remarked  that  every  member  of  this  sentence  is  of  the 
weightiest  import  in  determining  the  constituents  of  the 
crime.  The  Idlling  must  have  been  effected  by  a  person  of 
sound  memory  and  discretion.  It  must  have  been  unlawful 
killing;  that  which  is  deprived  of  life  must  have  been  a  rear 
sonable  creature  in  being,  under  the  king's  peace,  and  the 
killing  must  have  proceeded  from  malice,  expressly  proved 
or  such  as  the  law  will  imply,  which  is  not  so  properly 
spite  or  malevolence  to  the  deceased  as  any  evil  design  in 
general ;  the  dictate  of  ''a  wicked,  depraved  and  malignant 
heart."  Every  one  of  these  things  must  have  existed,  in 
order  to  make  out  the  crime,  and  they  must  be  proved  or 
presumed  upon  the  trial  to  have  existed,  or  the  prisoner  is 
to  be  acquitted.  They  are  primarily  a  part  of  the  case  for 
the  prosecution,  to  be  established  to  the  satisfaction  of  the 
jury  beyond  any  reasonable  doubt.  The  law  presumes 
malice  from  the  mere  act  of  killing,  because  the  natural  and 
probable  consequences  of  any  deliberate  act  are  presumed 
to  have  been  intended  by  the  author.  But  if  the  proof 
leaves  it  in  doubt  whether  the  act  was  intentional  or  acci- 
dental, if  the  scales  are  so  equally  balanced  that  the  jury 
cannot  safely  determine  the  question,  shall  not  the  prisoner 
have  the  benefit  of  the  doubt?  And  if  he  is  entitled  to  the 
^  benefit  of  the  doubt  in  regard  to  the  malicious  intent,  shall 
he  not  be  entitled  to  the  same  benefit  upon  the  question  of 
his  sanity,  his  understanding?  For,  if  he  was  veithout  reason 
and  understanding  at  the  time,  the  act  was  not  his,  and  h# 
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is  no  more  redponsible  for  it  than  he  would  be  for  the 
act  of  another  man.  The  cases  which  have  arisen  under  the 
^' cense  laws,  and  the  Bnglish  game  laws,  and  when  the  doubr 
has  been  npon  the  existence  of  the  license  or  the  necessa 
qualifications,  are  not  analogous  to  the  present ;  because  tne 
necessary  qualifications  and  the  license  upon  which  t^  • 
defendant  relied  for  a  defence  are  entirely  separate  from  and 
independent  of  the  aAts  which  constituted  the  offence.  In 
the  CommontoeaUh  v.  York  ( 1  Boston  L.  it.,  510  ),  the  question 
in  dfiapute  was  prorocation  or  mutual  combat ;  the  Supreme 
COfirt  of  Massachusetts  held  that ''  if  the  case  or  the  evidence 
•hcuM  be  in  eqtdlibrioj  the  presumption  of  innocence  will 
turn  the  scale  in  &vor  of  ihe  accused.  But  if  the  evidence 
does  not  leave  the  case  equally  balanced,  then  it  is  to  be 
decided  according  to  its  preponderance."  In  the  ease  of 
Commonweahk  V.  Rogers  {7  Metc.y  500),  the  defence  was 
insanity ;  and  it  was  held  that,  being  in  the  nature  of  a  con- 
fession and  avoidance,  it  must  be  shown  beyond  a  reasonable 
dimbt,  to  entitle  the  jury  to  acquit  the  accused.  These  two 
eases  are  irreconcilable  in  principle,  and  the  reason  given 
for  the  latter  is  utterly  unsound;  for  the  defence  of  insanity, 
60  far  from  confessing  the  offence  and  then  seeking  to  avoid 
\%j  denies  absolutely  the  existence  of  sufficient  capacity  to 
incur  guilt  and  commit  crime.  The  answer  of  the  judges, 
as  given  by  Tindal,  Ch.  J.,  in  McNaughtonU  case  (47  Eng. 
Com.  L.  JR.,  131),  does  not  by  any  means  dispose  of  the 
question  under  consideration.  He  says:  ''The  jury  ought 
to  be  told  in  all  cases  tbat  evety  man  is  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible 
for  his  crimes,  until  the  contrary  is  proved  to  their  satisfac- 
tion; and  that,  to  establidi  a  defence  on  the  ground  of 
faisanity,  it  must  be  clearly  proved  that  at  the  time  of  the 
temnnttiog  of  the  act  the  party  was  laboring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did, 
that  he  did  not  know  he  was  doin>r  what  was  wrong.* 
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natural  state,  there  is  no  presumption  of  insanity,  and  ^ 
defence  must  he  'proved  beyond  a  reasonable  doubt.  If  (canvass 
ing  the  whole  evidence  on  the  legal  principle  laid  down  in 
the  charge)  the  prisoner  has  satisfied  you  so  far  beyond  a 
reasonable  doubt^  that  you  find  that  he  was  at  the  time  of  the 
killing  so  far  really  insane  as  not  to  be  responsible  (undei 
the  distinctions  stated  to  you)  for  this  particular  act,  you 
acquit ;  otherwise  you  cannot." 

No  exception  was  taken  to  any  part  of  the  charge  to  the 
jury ;  but  it  is  claimed  by  the  prisoner's  counsel  that,  by 
virtue  of  the  provisions  of  the  act  of  May  12th,  1855  (Lawi 
of  1855,  613),  the  whole  charge  is  before  the  court  for 
review  on  the  writ  of  error ;  and  that,  if  any  part  of  it  is 
found  to  be  erroneous,  the  judgment  must  be  reversed  for 
that  cause.  The  third  section  of  the  act  provides  that 
"  every  conviction  for  a  capital  offence,  or  for  one  punish- 
able, as  a  minimum  punishment,  by  imprisonment  in  state 
prison  for  life,  shall  be  brought  before  the  Supreme  Court 
and  Court  of  Appeals  from  the  courts  of  oyer  and  terminer 
of  this  state,  or  from  the  courts  of  general  sessions  of  the 
|3eace  in  and  for  the  city  and  county  of  New-York,  by  a 
writ  of  error  with  a  stay  of  proceedings,  as  matter  of  right. 
And  the  said  appellate  court  may  order  a  new  trial,  if  it 
shall  be  satisfied  that  the  verdict  against  the  prisoner  was 
against  the  weight  of  evidence  of  against  law,  or  that 
justice  requires  a  new  trial,  whether  any  exception  shal) 
be  taken  or  not  in  the  court  below."  The  title  of  this  act 
is,  ''An  act  to  enlarge  the  jurisdiction  of  the  courts  of 
general  and  special  sessions  of  the  peace  In  and  for  the  city 
and  county  of  New-York,"  and  the  whole  act  relates  excla- 
sively  to  the  courts  mentioned  in  the  title  and  the  courts  of 
oyer  and  terminer  of  the  city  of  New-York,  except  the 
third  section.  It  is  claimed  that  the  act  contravenes  the 
section  of  the  constitution  of  this  state  {art.  3,  ^  16)  which 
^ovides  that  "No  private  or  local  bill  which  may  be  passed 
by  the  legislature  shall  embrace  more  than  one  subject;,  aiid 
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that  shall  be  expressed  ia  the  title,"  and  is  therefore  void. 
So  far  as  the  provisions  of  the  act  regulate,  or  were  intended 
to  regulate,  the  proceedings  in  courts  of  oyer  and  terminer 
in  the  state  generally,  the  subject  of  it  is  not  expressed  in 
the  title.  But  those  provisions  are  neither  local  nor  private, 
and  had  the  act  contained  no  other,  and  yet  been  passed 
with  its  present  title,  or  without  any  title^  it  clearly  would 
not  have  come  within  the  constitutional  prohibition ;  and 
the  question  is,  are  these  provisions  rendered  void  by  reason 
of  their  being  contained  in  the  same  act  with  other  pro- 
visions of  local  application,  the  title  to  the  act  referring  only 
to  the  latter  provisions.  I  think  not.  The  act,  so  far  as  its 
provisions  relate  to  the  courts  of  oyer  and  terminer  of  the 
state  generally,  is  a  public  act  of  general  application,  and  is 
therefore  not  within  the  prohibition.  It  is  not  to  be  deemed 
d  private  or  local  act  because  its  title  so  indicates.  The 
character  of  it  is  to  be  determined  by  its  provisions  and  not 
its  title. 

But  the  court  of  review  is  not  required  by  the  act  to 
reverse  the  judgment  in  a  capital  case  for  every  error  com- 
mitted upon  the  trial  which  would  be  the  subject  of  an 
inception.  It  is  only  when  the  court  is  satisfied  that  the 
verdict  is  against  the  weight  of  evidence  or  against  law,  or 
where  justice  requires  it,  that  the  judgment  is  to  be  reversed. 

When  an  erroneous  ruling  or  an  erroneous  charge  is 
ixcepted  to,  the  judgment  is  reversed,  unless  the  appellate 
eourt  is  satisfied  that  the  party  could  not  have  been  preju- 
diced thereby;  but  this  act  requires  a  reversal  only  where 
the  court  is  satisfied  that  the  party  has  been  actually  preju- 
ilieed;  and  I  do  not  see  how  the  court  can  ordinarily  be  thus 
satisfied,  unless  upon  a  review  of  the  whole  evidence  intro- 
daced  upon  the  trial,  a  very  small  portion  of  which  is  before 
QB  m  this  case. 

The  prisoner's  counsel,  however,  complain  of  that  part  0/ 
ihe  charge  in  which  the  jury  were  instructed,  in  eflfect,  thai 
uoless  t^ey  were  satisfied,  beyond  a  reasonable  doubt,  that 
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question,  executed  to  her  by  William '  D.  Murphy,  wh« 
appeared  as  her  next  friend  in  the  action,  by  which  the  pre- 
mises were  let  and  rented  to  her,  for  the  term  of  one  year  and 
five  months,  at  the  yearly  rent  of  forty-five  dollars,  payable 
quarterly.  The  lease  was  not  signed  by  the  plaintifi*.  She 
further  proved  an  eviction  by  the  defendant  during  her  term. 
The  court,  on  the  application  of  the  defendant's  counsel  and 
under  an  exception  by  the  plaintifiT,  dismissed  the  complaint 
on  the  ground  that  the  plaintiff's  husband  was  not  a  party  to 
&e  suit,  and  that  a  contract  of  lease  could  not  be  made  with 
a  fiauried  woman  so  as  to  give  her  a  right  to  sue  alone 
Upon  appeal  to  the  Supreme  Court  the  judgment  was 
affiraoad,  and  the  plaintiff  appealed  to  this  court,  where  the 
case  was  (submitted  on  printed  arguments. 

J.  L.  CuTnpbelli  for  the  appellant. 

C  J.  Jack,  for  the  respondent. 

Shanklakd,  J.  The  plaintiff,  who  is  a  married  woman, 
took  a  lease,  under  seal,  of  the  premises  sought  to  be  reco* 
vered  in  this  action^  dated  September  15th,  1851,  for  the 
term  of  one  year  and  five  months,  at  the  annual  rent  of 
forty-five  dollars,  to  be  paid  quarterly  to  William  D.  Mur- 
phy, her  landlord,  who  ow^ed  the  premises.  The  defendant 
put  her  out  of  possession  on  the  20th  of  February,  1 852. 
The  lease  was  executed  by  the  landlord,  but  not  by  the 
plaintiff,  and  was  delivered  by  him  to  the  plaintiff's  hus- 
band. On  this  state  of  facts  the  judge  of  the  City  Court  of 
Brooklyn  dismissed  the  complaint  on  the  ground  that  a  con- 
tract of  lease  could  not  be  made  with  a  married  woman,  so 
as  to  gLYe  her  a  right  to  sue  alone,  without  joining  her  hus- 
band. This  decision  was  affirmed  in  tke  Supreme  Courts  and 
the  plaintiff  appealed  to  this  court. 

By  the  act  of  1849  (p.  528),  **any  manried  female  r^ay 
take,  by  inheritance,  or  by  gift,  grant,  devise  nc*  beqtittt^  fxoQ 
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toy  person  other  than  her  htifiband,  and  hold  to  her  sole 
and  separate  use,  and  convey  and  devise,  real  and  personal 
property,  and  any  interest  or  estate  therein,  and  the  rents, 
issaes  and  profits  thereof,  in  the  same  manner  and  veith  the 
like  effect  as  if  she  were  unmarried,  and  the  same  shall  not 
be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
bis  debts.**  A  lease  for  years  is  a  chattel  real,  and  is  an 
interest  in  lands,  within  the  act  above  cited,  which  a  married 
woman  may  take  and  hold,  the  same  as  if  she  were  uomar- 
Tied.  It  is  unnecessary  to  determine,  in  this  action, 
whe&er  a  covenant  to  pay  rent  would  be  binding  on  her 
separate  estate.  She  has  made  no  such  covenant  in  this 
lease,  and  if  she  had,  the  defendant,  as  a  wrong-doer,  has  no 
right  to  raise  the  question;  She  was  in  the  lawful  posses- 
sion of  the  premises  by  a  grant  which  she  had  capacity  to 
take,  and  can  maintain  an  action  to  recover  back  that  pos- 
session. 

But  it  is  claimed  that  the  husband  should  have  been  joined 
as  co-plaintiff.  The  Code  ('^  il4)  provides  that  "when  a 
married  woman  is  a  party  her  husband  must  be  joined  with 
her,  except  that  when  the  action  concerns  her  separate  pro- 
perty she  may  sue  alone."  That  exception  embraces  this 
ease,  as  she  sues  for  her  separate  property.  This  section  of 
the  Code  was  enacted  in  1851,  prior  to  the  commencement 
of  this  action  in  February,  1852. 

The  judgments  of  the  courts  below  should  be  reversed 
and  new  trial  ordered. 

BowEN,  J.  The  papers  before  this  court  on  the  appeal  in 
tins  cause  do  not  show  whether  the  judgment  of  the  Supreme 
Court,  affirming  the  judgment  of  the  Brooklyn  City  Court, 
was  rendered  at  special  or  general  term.  The  judgment  of 
affirmance  is  entitled  "  Supreme  Court,"  and  there  is  nothing 
fiotiier  iodicating  by  what  court  it  was  pronounced ;  by  or 
b^ore  what  judges  the  court  was  held ;  or  whether  one  or 
aaore,  or  any  judge  or  judges  were  present,  does  not  appear. 

Smith. — Vol.  II.  10 
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But  as  appeals  from  judgments  of  the  "  City  Court  of 
Brooklyn''  are  to  be  taken  to  the  Supreme  Court  at  general 
term  {Lam  of  1849,  171,  §  6 ;  id.,  1860,  148,  ^1),  perhaps 
it  should  be  inferred  that  the  judgment  of  affirmance,  from 
which  the  appeal  has  been  taken  to  this  court,  was  rendered 
at  general  term. 

If  any  estate  in  the  land  described  in  the  complaint  passed 
by  the  lease  thereof  from  William  D.  Murphy  to  the  plain- 
tiff, Mrs.  Darby,  it  vested  in  the  lessee ;  for  although  she  was 
a  married  woman,  yet  the  lease  being  to  her,  and  the  posses- 
sion under  it  having  been  taken  by  her,  the  grant  must  be 
held  to  be  to  her  separate  use,  and  not  subject  to  the  control 
or  interference  of  her  husband. 

The  first  section  of  the  act  of  1848  for  the  protection  of 
the  property  of  married  women  ( Laws  of  1848, 307 ),  declares 
that  the  real  or  personal  property  of  any  "female  who  may 
hereafter  marry,  and  which  she  shall  own  at  the  time  of 
marriage,  and  the  rents,  &c.,  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  &c.,  and  shall  continue  her  sole  and 
separate  property,  as  if  she  were  a  single  female." 

The  second  section  provides  that  "  the  real  or  personal 
property,  &c.,  of  any  female,  now  married,  shall  not  be  sub- 
ject to  the  control  of  her  husband,  but  shaU  be  her  sole  and 
separate  property,"  &c. 

The  third  section,  as  amended  in  1849  ( Laws  of  1849,  528  ), 
provides  that  "  any  married  female  may  take,  by  inheritance, 
or  by  gift,  grant,  devise  or  bequest,  from  any  person  other 
than  her  husband,  and  hold  to  her  sole  and  separate  use,  and 
convey  and  devise,  real  and  personal  property,  and  any  inte- 
rest or  estate  therein,  &c.,  with  like  effect  as  if  she  were 
unmarried,  and  that  the  same  shall  notl)e  subject  to  the  dis- 
posal of  her  husband,"  &c. 

It  is  claimed  that  the  creation  of  a  term  for  years  is  neither 
a  "  gift,"  "  grant,"  "  devise"  or  "  bequest,"  and  is  therefore 
not  covered  by  the  provisions  of  the  third  section  of  the  act. 
Lord  Coke  says  ( Co.  Litt.,  45  &.),  that  '*  the  words  '  demise. 


ALBAJNY,  SEPTEMBER,  1867.  75 


Darby  «.  Callaghao. 


lease  and  to  farm  let,'  are  technical  expression  4  to  constitute 
a  lease."  The  term  *^  grant,"  although  anciently  used  as 
applicable  more  particularly  to  a  conveyance  of  incorporeal 
hereditaments,  or  of  such  property  or  rights  as  could  not  be 
transferred  by  livery  of  seizin,  has  now  a  more  comprehen- 
sive signification,  and  includes  a  '^  demise"  or  '*  lease."  Thus 
WooDFALL,  in  his  Treatise  an  the  Law  of  Landlord  and  Tenant 
[p.  6),  says:  '^Begularly,  these  things  mus{:  Oftucur  in  the 
making  of  eveiry  good  lease :  First.  As  in  oth9:r  grants^  so  in 
this,  there  must  be  a  lessor,  &c.  •  •  •  Fourth  If  the 
thing  demised  be  not  grantable  without  a  deed,  or  the  party 
demising  be  not  able  to  grant  without  a  deed,  the  lease  must 
be  by  deed,  and,  if  so,  then  there  must  be  a  sufficient  descrip- 
tion and  setting  forth  of  the  person  of  the  lessor  and  lessee  and 
thing  leased ;  and  all  necessary  circumstances,  as  sealing  and 
delivery,  &c.,  required  in  other  grants^  must  be  observed." 
On  the  same  page,  this  author  further  says :  '<  The  usual 
words  whereby  a  lease  is  made  are  <  demise,  grant  and  to 
farm  let,'  and  whatsoever  words  amount  to  a  grant  may  serve 
Jto  make  a  lease."  ( Co.  Litt.^  301  b.) 

The  object  and  intent  of  the  act  in  question  was  to  give 
to  married  women  the  use,  control  and  right  to  dispose  of 
ftQ  property,  of  every  description,  held  by  them  at  the  time 
of  the  marriage,  or  acquired  subsequently,  without  regard 
to  the  manner  in  which  or  the  form  of  the  instrument  by 
which  it  was  transferred  or  conveyed,  provided  such  transfer 
or  conveyance  was  not  from  the  husband ;  and  the  act  should 
be  80  construed  as  to  give  effect  to  such  intent.  Prior  to 
the  passage  of  the  act,  a  married  woman  could  take,  as  a 
gift,  or  by  virtue  of  a  bequest,  or  under  a  marriage  settle- 
ment, and  hold  separate  property,  without  the  intervention 
of  a  trustee,  and  a  court  of  equity  would  protect  her  in  its 
enjoyment.  It  depended  upon  the  intention  of  the  donor  as 
expressed  in  the  instrument  by  which  the  bestowal  was 
made,  or  upon  the  intention  as  expressed  in  the  settlement, 
whether  the  property  was  to  be  held  to  her  separate  use.  (9 
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StaryU  Eq.,  ^  1380,  1381, 1382.)  The  statute  has  changed 
£he  law  in  that  respect,  and  made  all  property  held  by  a  mar- 
ried woman  at  the  time  of  her  marriage,  or  acquired  by  her 
subsequently,  hers  absolutely ;  and  has  enabled  her  t6  use, 
control,  enjoy  and  dispose  of  it,  independently  of  her  hwh 
band,  and  as  her  separate  property. 

The  plaintiff,  Mrs.  Darby,  therefore,  provided  she  WM 
capable  of  taking  the  lease  in  question,  was  entitled  in  her 
own  right  to  the  possession  of  the  demised  premises  during 
the  term.  The  estate  granted  thereby  was  her  separate  pro- 
perty ;  and  as  she  had  the  actual  possession  and  was  wrong- 
fully ejected  by  the  defendant,  she  could  maintain  the  actio!i 
to  recover  the  possession.  The  action  related  to  her  separate 
property,  and  her  husband  was  not,  therefore,  a  necessary 
party  (  Codcj  <^  114) ;  or,  if  otherwise,  as  she  was  the  merito- 
rious cause  of  action,  and  as  the  fact  that  ate  had  a  husband 
appeared  on  the  face  of  the  complaint,  advantage  of  Ihe 
non-joinder  could  only  be  taken  by  demurrer.  ( Code^  ^^  144^ 
417,  148 ;  Hastings  v.  McKinUyt  Seldeni's  Notes  of  Cases  m 
Court  of  Appealsy  October ^  1853.) 

But  the  act  referred  to  has  not  removed  all  the  disabilities 
of  a  married  woman.  She  cannot  make  a  contract  which 
can  be  enforced  against  her  personally,  and  it  is  claimed  that 
she  cannot  take  a  lease  for  the  reason  that  she  cannot  bind 
herself  by  covenant  to  pay  the  rent.  Woodfall,  in  hii 
Treatise  on  the  Lom  of  Landlord  and  Tenant  {2d  London  ed^ 
137),  says :  ^*  A  f&ne  covert  cannot  be  a  lessee,  for  her  free 
agency  is  so  suspended  during  coverture  that  she  may  plead 
non  est  factum  to  an  action  on  any  covenant  in  the  lease;  for, 
evidence  that  she  was  covert,  at  the  time  of  executing  the 
lease,  will  prove  it  not  to  be  her  deed.  For  use  and  occa- 
pation  of  the  premises,  her  baron  will  be  liable."  ARCHBorD, 
in  his  treatise  upon  the  same  subject  {p.  13),  says:  *'A11 
persons  whatsoever,  even  idiots,  infants  and  married  toommt 
may  be  lessees*  If  they  labor  under  disability  at  the  time 
of  the  making  of  the  lease,  they  may,  upon  the  removal  of 
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the  disability,  avoid  such, lease;  but  if  they  continue  to 
occupy  the  thing  demised  after  the  removal  of  the  disability, 
the  lease  thereby  becomes  good  and  binding  upon  them." 
Covni  says  (  Cmyvlt  Landlord  and  Tenant,  49) :  <*  All  per- 
sons are  capable  of  becoming  lessees  of  demisable  property ; 
in  some  cases,  however,  demises  are  liable  to  be  avoided  in 
respect  to  the  persons  to  whom  they  are  made.  Infants  may 
accept  leases,  and  upon  their  arriving  at  full  age  may  avoid 
them.  So  dkfeme  covert  may  accept  a  lease  which  may  be 
avoided  by  her  husband,  or  by  herself  after  her  husband's 
death,  even  though  he  had  assented  to  it." 

In  Baxter  v.  Smith  ( 6  Binn.^  427 ),  it  was  held  that  a  lease 
to  a  married  woman  was  good,  and  that  the  lessor  was  bound 
thereby,  if  the  wife  performed  the  stipulations  thereof,  or  if 
the  husband  did  not  dissent  therefrom ;  and  that  his  assent 
ought  be  inferred  from  circumstances. 

When  a  lessee,  being  a  married  woman,  is  in  possession  of 
demised  premises,  under  a  lease,  no  one  but  the  lessor  and 
those  claiming  under  him  can  question  her  right  of  possession. 
No  others  have  any  interest  in  the  question,  whether  pay- 
loeat  of  the  rent  can  be  enforced  or  not.  The  lease,  in  such 
case,  is  not  void,  and  is  voidable  only  by  the  parties  thereto 
^  their  representatives.  Strangers  cannot  avoid  it.  After 
payment  of  the  rent  reserved,  and  performance,  by  the  lesseCi 
<^all  the  conditions  and  stipulations  in  the  lease,  the  lessor 
coold  not  avoid  it. 

b  this  case,  we  have  the  highest  evidence  that  tiie  lessor 
has  not  avoided,  and  has  no  disposition  to  avoid,  the  lease  in 
^Qestion,  as  he  prosecutes  the  action  for  and  as  the  next 
friend  of  the  plaintiff,  the  lessee.  In  fact,  he  could  not 
avoid  it,  while  the  lessee  was  not  in  default  in  payment 
of  rent  or  in  the  performance  of  the  covenants  or  condi- 
tions contained  in  the  lease,  and  there  is  no  evidence  that 
Aa  was  or  has  been  thus  in  default.  The  lessee  cannot 
ATOid  the  lease  when  in  possession  und«r  it,  or  when  proses- 
cvting  an  action  to  regain  possession  after  having  been 
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wrongfully  ejected,  and,  under  the  provisions  of  the  act  of 
1S48,  her  husband  has  no  right  to  avoid  it. 

I  think  the  action  was  well  brought  in  the  name  of  the 
plaintiff  by  her  next  friend,  without  joining  her  husband, 
and  that,  on  the  trial  in  the  City  Court,  the  plaintiff  showed 
a  good  cause  of  action  for  the  recovery  of  the  possession  of 
the  premises  described  in  the  complaint,  and,  consequently, 
that  the  court  erred  in  nonsuiting  her  or  dismissing  her 
complaint. 

If  I  am  right  in  the  above  conclusions,  it  follows  that 
the  judgment  of  the  Supreme  Court  and  of  the  City  Court 
should  be  reversed  and  a  new  trial  granted  in  the  latter 
court. 

Bbowk,  J.  It  is  not  a  sound  objection  to  the  plaintiff's 
title,  that  the  grant  and  demise  in  the  lease  of  William  D. 
Murphy  is  to  a  married  woman.  All  persons,  at  common 
law,  may  be  the  grantees  in  a  deed,  because  it  is  supposed 
to  be  for  their  benefit.  Thus,  an  infant  may  be  a  purchaser 
in  a  deed,  and  at  his  full  age  may  agree  or  disagree  to  it,  at 
his  pleasure.  So,  also,  an  estate  may  be  conveyed  to  a 
married  woman  without  the  sanction  of  her  husband.  The 
conveyance  will  be  good  to  pass  the  estate,  unless  the 
husband  avoids  it.  A  grant  operates  on  the  estate  of  the 
grantor,  and  will  pass  such  estate  as  the  grantor  has  in  the 
premises,  and  no  other.  These  are  familiar  principles. 
The  right  of  the  plaintiff,  who  is  a  married  woman,  to 
enjoy  the  estate  granted  by  Murphy's  lease  to  her,  and 
to  assert  such  right  in  a  court  of  Ij^w,  depends  upon  the 
force  of  the  act  of  the  11th  April,  lb4^,  to  amend  the 
act  for  the  more  effectual  protectioii  of  the  prcpei*y  of 
married  women. 

The  third  section  of  the  act,  as  amended,  is  moat  oom|.r% 
hensive  in  its  terms.    A  married  female  "  may  take,  by  inheri 
tance,  or  by  gift,  grant,  devise  or  bequest,  from  any  persoik 
otJier  than  her  husband,  and  hold  to  her  sole  and  separate 
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use,  and  convey  and  devise,  real  and  personal  property,  or  any 
estate  or  interest  therein,  and  the  rents,  issues  and  profits 
thereof,  in  the  same  manner  and  with  the  like  efiect  as  if 
ahe  were  unmarried."  These  terms  embrace  every  species 
of  property  known  to  the  law.  The  lease  from  William  D. 
Murphy  bears  date  the  15th  day  of  December,  1861,  is  exe- 
cuted under  seal,  in  the  presence  of  and  attested  by  a  sub- 
scribing witness,  and  thus  has  all  the  formalities  of  a  deed 
in  fee.  It  demises  the  preipises  in  question,  for  the  term  of 
one  year  and  five  months  from  the  Istday  of  December,  1851, 
at  a  yearly  rent  of  forty-five  dollars,  payable  quarterly. 
Had  the  lessee  been  a  feme  sole,  no  one  would  have  enter- 
tained a  doubt  that  an  estate  for  years  vested  in  the  lessee. 
I  see  no  reason  why  the  like  estate  would  not  vest  in  nfeme 
covert.  The  grant  is  from  a  stranger  and  not  from  her  hus- 
band, nor  is  it  purchased  or  obtained  by  his  means.  No 
good  reason  can  be  assigned  why  a  married  woman  may  not, 
since  the  statute,  take  an  estate  for  years,  rendering  rent, 
from  a  stranger.  Thb  question  of  the  payment  of  rent  has 
nothing  to  do  with  the  vesting  of  the  estate.  It  is  a  ques- 
tion between  her  and  the  landlord,  and  if  the  rent  remains 
unpaid  he  may  reenter.  The  object  of  the  statute  is  remedial : 
to  remove  the  disability  which  the  common  law  attached  to 
coverture,  and  to  enable  a  married  woman  to  have  something 
which  she  might  call  her  own,  and  to  do  something  for  her 
own  subsistence  and  that  of  her  offspring.  The  act  should 
have  a  liberal  construction.  "  This  statute,"  as  Mr.  Justice 
Masok  says,  in  Hard  v.  Cass  (9  Barb.  S.  C.  J2.,  366), 
•*  nndoubtedly  was  intended  to  vest  the  title  to  real  estate 
conveyed  to  the  "v^e  during  coverture,  in  her,  and  secure  it 
to  her  sole  and  separate  use,  beyond  the  control  of  her  hus- 
band and  his  creditors;  and  when  the  intention  of  the 
legislature  is  apparent,  it  is  the  duty  of  the  courts  to  see  that 
the  design  and  object  of  the  statute  is  not  evaded  by  con- 
struction, but,  on  the  contraiy,  is  permitted  to  have  full 
effect  and  operation." 


80  CASES  IN  THE  COURT  OF  APPEALS. 

Doubleday  «.  Heaih  and  others. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

AH  the  judges  concurring. 


Judgment  reversed  and  new  trial  ordered* 


DouBLEDAY  and  wife  v.  Heath  and  others. 

The  statute  deflniog  the  jarisdiction  of  the  county  courts  is  constitutional,  so 
far  as  it  confers  upon  those  courts  jurisdiction  in  proceedings  to  obtain  the 
partition  of  lands. 

The  proceeding  to  obtain  the  partition  of  lands,  under  the  Revised  Statutes  and 
the  Code  of  Procedure,  is  a  special  statutory  one,  instituted  to  take  the  plaow 
of  the  action  by  original  writ  out  of  Chancery,  and  is  a  special  case,  within 
the  meaning  and  according  to  the  use  of  that  phraseology  in  the  constitution 
( art.  6,  §  14 )  which  provides  that  the  county  court  shall  have  such  Juris* 
diction  in  special  cases  as  the  legislature  may  prescribe. 

« 

Appeal  from  the  Supreme  Court.  The  plaintiflEs  insti-- 
tuted  proceedings,  by  summons  and  complamt,  in  the  Wash- 
ington County  Court,  for  the  partition  of  lands  in  said  county. 
They  claimed  to  be  seized  in  fee  simple,  and  entitled,  as  ten- 
ants* in  common  in  the  right  of  Mrs.  Doubleday,  to  one-sixth 
part  of  the  land,  under  a  devise  in  the  will  of  her  grandfather, 
Thomas  Bradshaw.  The  defendants  appeared  and  answered, 
denying  the  interests  of  the  plaintiffs,  as  claimed  by  them  in 
the  complaint,  and  setting  up  that  certain  posthumous  grand* 
cliildren  of  Thomas  Bradshaw,  who  were  subsequently  made 
parties  to  the  action,  were  entitled,  under  his  will,  to  shares 
in  the  land  in  question,  which  would  reduce  the  share 
claimed  by  the  plaintiffs.  The  questions  litigated  in  the 
county  court  were  upon  the  construction  and  validity  of  the 
will  of  Thomas  Bradshaw.  That  court  adjudged  that  the 
rights  and  interests  of  the  parties  were  such  as  were  claimed 
by  the  plaintiffs,  and  rendered  judgment  for  a  partition  and 
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i^otment  of  the  premlies  ia  accordance  with  sach  claim* 
The  defendants  appealed  to  the  Supreme  Court,  which,  at 
general  term  in  tiie  fourth  districti  affirmed  the  judgment  of 
the  county  court.  No  case  was  made  nor  exceptions  taken* 
The  defendants  appealed  to  this  court,  and  the  only  question 
capable  of  being  reviewed,  in  the  absence  of  exceptions, 
was  that  of  the  jurisdiction  of  the  county  court.  The  cas» 
^as  submitted  on  printed  arguments^ 

U.  G.  Parity  for  the  appellants. 

HttgAes  if  Northrvpi  for  the  respondents* 

Dekio,  Ch.  J.  The  appellants  insist  that  the  county 
court  has  uo  jurisdiction  to  entertain  proceedings  for  the  par 
tition  of  lands.  In  Kundolf  v.  Thalhdmer  (2  JTem.,  693), 
we  determined  that  an  action  for  an  assault  and  battery  was 
one  over  which  that  court  had  no  jurisdiction,  and  the  ques^ 
don  is  wheilier  the  present  case  falls  within  the  principle  of 
that  decision.  I  am  of  opinion  that  it  does  not.  The  ques- 
tion depends  upon  the  construction  to  be  given  to  the  pro** 
vision  of  the  constitution  that  '*  the  county  court  shall  have 
such  jurisdiction  in  special  cases  as  the  legislature  may  pre^ 
scribe ;  but  shall  have  no  original  civil  jurisdiction  eaecept 
in  such  special  cases."  {Art.  6,  <^  14.)  Another  part  of  the 
same  section  declares  that  '<  the  legislature  may  confer  equity 
jurisdiction  in  special  cases  upon  the  county  judge,"  but  I 
do  not  think  it  necessary  to  rely  upon  this  last  clause.  The 
legislature  has  attempted  to  confer  jurisdiction  upon  the 
county  courts  in  all  civil  actions  in  which  the  relief  demanded 
is  the  recoveiy  of  a  sum  of  money  not  exceeding  five  hun« 
died  dollars,  where  all  the  defendants  are  residents  of  the 
county.  It  has  also  in  express  language  given  jurisdiction  to 
^Juwe  courts  in  cases,  among  others,  for  the  partition  of  real 
»iate  situated  within  the  county.  ( Cod^^  %  30. )  The  ad 
qualifies  all  these  as  special  cases.    Trespass  for  an  assauH 

Smith.— Vol.  n.  11 
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and  battery  was  a  usual  common  law  action,  and  we  held 
that  the  legislature  could  not,  by  limiting  the  amount  to  be 
recovered,  and  confining  the  jurisdiction  to  cases  where  the 
parties  sued  resided  in  the  county,  convert  such  an  action 
into  a  special  case  within  the  meaning  of  the  constitution. 
If  they  could  do  this,  the  whole  class  of  actions  sounding  in 
damages,  with  such  limitation  as  to  amount,  as  might  be 
prescribed,  could  be  brought  within  the  cognizance  of  these 
tribunals ;  a  consequence  which  the  legislature  certainly  did 
not  contemplate.  The  ordinary  actions  at  law,  in  use  when 
the  constitution  was  framed,  cannot  be  made  special  cases 
by  calling  them  so ;  but  the  proceedings  to  obtain  a  par- 
tition of  lands,  held  in  joint  tenancy  or  tenancy  in  common, 
are,  in  a  certain  sense,  special  in  their  character.  At  the 
common  law  there  wm  no  remedy  for  the  parties  in  such 
cases.  The  statute  of  31  Henry  VIIL  {ch.  1),  which  first 
gave  them  a  remedy,  recited  that  such  parties  could  not 
make  any  severance  without  '^  their  mutual  assents  and  con- 
sents.^'  It  enacted  that  such  tenants  should  thereafter  have 
a  writ  out  of  Chancery  de  participaUone  facienda.  Suits  for 
partition  thus  became  regular  actions ;  and  if  the  practice 
of  partitioning  lands  in  this  form  had  been  continued  in  this 
state,  and  if  the  present  action  was  of  that  character,  I  do 
not  see  how  it  could  be  considered  a  special  case,  within  the 
constitutional  provision.  But  the  legislature  at  an  early  day 
instituted  a  summary  proceeding  by  petition,  which,  after 
being  often  revised  and  amended,  at  length  took  the  form 
in  which  it  is  at  present  found  in  the  Revised  Statutes.  (2 
R.  S.,  315, part  3,  ch.  5,  tit.  S;  1  R.  Z.»  1813,  507,  and  note 
at  the  foot  of  the  page. )  The  proceedings  under  review  were 
prosecuted  according  to  the  forms  thus  prescribed,  the  Code 
having,  in  effect,  adopted  these  forms.  ( ^  44S. )  It  is  true 
that  this  remedy  is  arranged  in  the  Revised  Statutes  as  a 
part  of  the  chapter  entitled  ''  Of  suits  relating  to  real  pro- 
perty." (p.  565. )  But  nothing  should  be  inferred  from  ihat, 
M  the  same  chapter  embraces  proceedings  to  comp«?  tho 
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ij«tv^DAtioii  of  claims  to  real  property,  and  proceedings  to 
iaacoyer  the  death  of  persons  upon  whose  lives  any  particu- 
lar  esiate  may  depend  ( both  cases  of  a  very  special  kind ) 
as  well  as  the  regular  actions  of  ejectment,  waste,  nuisance 
&c.  The  proceeding  to  obtain  partition  is,  in  fact,  very 
special  in  its  character.  It  is  commenced  by  petition,  with« 
out  a  suit  of  any  kind.  The  allegations  of  the  parties  are 
peculiar,  and  unlike  those  in  the  ordinary  common  law 
actions.  Everything  is  summary,  with  a  view  to  save  expense 
and  prevent  delay.  It  may  be  best  characterized,  I  think, 
as  a  special  statutory  proceeding,  instituted  to  take  the  place 
of  the  tedious  action  by  original  writ  out  of  Chancery,  to 
which  I  have  referred.  It  may,  therefore,  in  my  opinion, 
be  considered  a  special  case,  according  to  the  use  of  that 
phraseology  in  the  constitution. 

No  exception  having  been  taken  in  the  county  court,  I 
am  in  favor  of  affirming  its  judgment,  and  the  judgment  of 
the  Supreme  Court  rendered  on  the  appeal  to  that  court. 


All  the  judges  concurring. 


Judgment  affirmed.     , 


The  Tbustees  of  the  Theological  Seminabt  of  Aububn 

V.  JoHK  Eelloqo,  Executor,  &c. 

i  will,  made  before  ihe  Revised  Statutes,  devised  to  the  testator's  daughter 
Chloe,  her  heirs  and  assigns  forever,  the  residue  of  his  estate,  real  and  per- 
KDal,  which  should  remain  after  the  payment  of  his  debts,  ftmeral  charges 
snd  certain  legacies;  and  if  she  shonld  die  without  lawfVil  issue,  then  the 
testator  gave  and  bequeathed  unto  the  Theological  Seminary  of  Auburn  tha 
turn  of  $10,000,  for  the  purpose  of  endowing  a  professorship  in  said  semi* 
nary,  to  he  paid  io  the  tnuiees  of  said  seminarft  in  four  oqtud  anmtmi 
pajfrnetUs^afierihe  deaihofiaid  Chioe;  ffeld,  that  theee  words,  in  roferenot 
to  the  time  of  the  payment  to  the  trustees  of  the  seminary,  so  qualify  the 
iunner  language  as  to  sh^w  that  the  determination  of  the  question,  as  to  ihe 
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btqiiMt  to  tbe  Bomioary)  was  to  be  made  at  tbe  death  of  Oliloe,  and  tbal  H 
waa  the  failure  of  issue  living  at  the  death  of  his  daughter  that  the  testator 
intended,  and  not  an  indefinite  ftilure  of  issue;  and,  therefore,  that  tbs 
bequest  is  not  void  because  limited  upon  the  happening  of  a  contingency 
which  is  too  temote. 

Nor  is  the  legacy  void  because  repugnant  to  a  power,  oooftrred  by  a  subse- 
quent clause  in  the  will  upon  the  guardian-  of  the  testator's  daughter,  to 
apply  all  or  such  part  of  the  estate  as  he  should  deem  necessary,  to  the  edu- 
eation,  maintenance  and  support  of  said  daughter,  during  her  minority.  The 
latter  prorisioa  is  not  an  absolute  dispositloo  of  the  whole  estate  in  fkror  of 
the  guardian,  nor  does  it  confer  upon  him  a  power  to  make  such  dispoution, 
otherwise  than  conditionally,  upon  the  reasonable  necessity  of  its  applicaticm 
for  that  purpose.  The  rule  which  sacrifices  the  former  of  two  contradictory 
danses  In  a  will,  is  not  applied,  except  where  they  are  totally  irteooncilablei 
The  gift  to  the  seminary  was  therefore  yalid,  if  there  was  personal  estatsi 
remaining  at  the  death  of  tbe  testator's  daughter,  out  of  which  it  could 
bo  paid. 

The  trustees  of  the  Auburn  Theological  Seminary  being  declared,  by  the  chaN 
ter  of  that  institution,  capable  of  taking  and  holding  real  and  personal  estate 
and  managing  the  same  for  the  purpose  of  benefiting  the  flinds  of  the  insti- 
tution, and  applying  tbe  avails  of  such  funds  for* the  purpose  of  such  insti- 
tution, which  is  declared  to  be  the  education  of  pious  young  men  for  the 
gospd  ministry,  and  such  charter  providing  for  the  appointment  of  tnton 
and  professors ;  Held,  that  the  trustees  could  take  a  bequest  for  the  purpose  * 
of  endowing  a  professorship,  and,  being  for  pious  uses,  that  it  is  no  objection 
that  the  bequest  may  create  a  perpetuity. 

The  executor  of  Daniel  Hyde  died,  leaving  the  ftinds  of  the  testator's  estate, 
including  more  than  the  amount  bequeathed  to  the  plaintifb,  mingled  witb 
his  own  funds,  and  they  passed,  so  mingled,  into  the  hands  of  his  executor, 
the  defendant ;  Held,  that  the  defendant  was  liable,  after  a  proper  demand, 
to  an  action  by  the  plaintiffs  for  the  amount  of  their  legacy ;  but  that  the 
personal  representatives  of  Chloe  Hyde,  having  an  interest  in  any  claim  which 
tends  to  take  away  the  fhnd  bequeathed  for  her  benefit  upon  a  specified 
ooDtingency,  or  to  redaoe  it,  for  the  benefit  of  aaotheri  are  necessary  paitlet 
to  such  action. 

Appeal  from  the  Supreme  Court.  At  the  trial  a  special 
verdict  was  rendered,  upon  which  the  jujstice  holding  the 
circuit  and  special  term  decided  that  the  plaintift  were 
entitled  to  judgment,  and  directed  that  the  argument  on 
the  exception  to  his  decision  should  be  heard  in  the  first 
instsnce  at  general  term.  The  Supreme  Court,  at  general 
tetm  in  ihe  seventh  district,  gave  judgment  for  the  plaintiff, 
and  the  defendant  appealed  to  this  court.    The  action  was 
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brought  to  obtain  the  constructian  of  the  will  of  David 
Hyde,  deceased,  and  to  establish  the  right  of  the  plaintiffii 
to  the  legacy  given  to  them  in  the  will,  and  the  liability 
of  Ihe  defendant,  as  the  surviving  executor  of  D.  Kellogg, 
to  the  payment  theseo£  The  testator,  David  Hyde,  in  his 
will,  after  bequeathing  several  legacies,  gave,  devised  and 
bequeathed  all  the  rest  and  residue  of  his  estate,  both  real 
and  personal,  which  should  remain  after  payment  of  his 
debts,  funeral  charges  and  legacies  before  mentioned,  unto 
his  daughter,  Chloe  Hyde,  her  heirs  and  assigns  forever; 
and  if  she  should  die  without  lawful  issue,  then  he  gave 
and  bequeathed  to  '<  The  Theological  Seminary  of  Auburn, 
in  the  State  of  New-York,"  the  sum  of  $10,000,  for  the 
purpose  of  endowing  a  professorship  in  said  seminary,  to 
be  paid  to  the  said  trustees  in  four  equal  pajonents,  after 
the  death  of  the  said  Chloe.  The  testator  then,  in  his  will, 
iqppointed  Daniel  Elellogg  the  guardian  of  his  daughter 
Chloe,  until  she  attaLoed  /the  age  of  twenly-one  years, 
avi  directed  him  to  apply  all  sucdi  part  of  his  estate  as 
he  should  deem  necessary,  for  her  maintenance,  education 
and  support ;  and  appointed  said  Kellogg  executor  of  his 
will,  and  authorized  him  to  sell  all  his  real  estate,  except 
tbiiteen  acres  in  Aurelius.  It  was  found  by  the  special 
venUct,  that  David  Hyde  made  and  published  his  will 
on  the  10th  day  of  April,  1824,  and  died  on  the  12th  day 
of  the  same  month ;  that  Chloe  became  of  age  on  the  16th 
0f  August,  18S7,  and  died  May  81,  1860,  intestate,  and 
without  issue ;  that  D.  Kellogg,  the  executor,  died  in  May, 
1836 ;  that  the  executor  did  not  keep  the  funds  of  the  estate 
separate  from  his  own  private  estate,  but  kept  an  account 
of  his  receipts  and  payments  on  account  of  such  estate; 
tiiat  all  the  assets  of  tbe  estate  of  David  Hyde,  received 
by  D.  Kellogg  as  his  executor,  except  the  sun!is  paid  out  by 
him  for  debts,  kgaciee,  d?c.,  remained,  at  the  time  of  his 
ilettii,  absorbed  in  his  own  estate,  and  passed  as  such  into 
Aka  hwds  of  bis  executors;  that,  after  the  death  af  D. 
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Kellogg,  his  executors  continued  to  receive  payments  made 
on  contracts  of  land  of  D.  Hyde,  sold  by  D.  Kellogg,  and 
made  payment  to  Chloe  Hyde  from  time  to  time,  for  her 
support ;  and  that  mere  than  $20,000  of  the  funds  of  the 
estate  of  D.  Hyde  came  into  the  hands  of  Kellogg's  execu- 
tors, mingled  with  the  funds  of  his  estate. 

John  Porter y  for  the  plaintiff. 

George  Underwood^  for  the  defendant. 

Paige,  J.  The  principal  questions  which  arise  in  this 
case  are :  First.  Whether  the  legacy  bequeathed  to  ^  The 
Theological  Seminary  of  Auburn  "  is  valid  as  a  testamentary 
bequest;  Second.  Whether  the  plaintifi'  charter  authorizes 
them  to  take  and  hold  the  legacy,  and  execute  the  trust 
created  by  the  gift ;  and,  Third.  Whether  the  defendant,  as 
surviving  executor  of  Daniel  Kellogg,  is  liable  to  pay  the 
legacy  to  the  plaintiffs?  The  validity  of  the  legacy  is 
denied,  upon  the  ground  that  it  is  limited  to  take  effect  on  a 
contingency  which  is  too  remote,  viz.,  an  indefinite  failure 
of  issue ;  and,  also,  upon  the  ground  that  the  legacy  is 
repugnant  to  the  previous  absolute  estate  given  to  Chloe 
Hyde ;  and  upon  the  ground  that  the  power  conferred  upon 
her  guardian,  to  apply  all  or  any  part  of  the  testator's  estate, 
as  he  shall  deem  necessary,  for  her  maintenance,  education 
and  support,  is  repugnant  to  the  bequest  of  such  legacy. 
Neither  of  these  objections  to  the  validity  of  the  legacy  is 
well  taken. 

A  will  is  to  be  so  construed  as  to  render,  if  possible,  every 
part  of  it  effective ;  and,  in  such  construction,  the  intention 
of  the  testator  must  govern,  in  all  cases,  where  effect  can  be 
given  to  it  without  violating  the  rules  of  law.  It  cannot  be 
denied  that  the  words  in  a  will,  made  before  the  adoption  of 
the  Revised  Statutes,  ''  dying  without  lawful  issue,*'  stand- 
ing ale  be,  imply  an  indefinite  failure  of  issue,  and  that»  when 
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employed  in  a  devise  of  real  estate  as  descriptive  of  the 

event  on  which  such  estate  is  limited  over,  they  create  an 

estate  tul  in  the  first  taker,  which  the  statute  of  eutails  would 

turn  into  a  fee  simple ;  imd,  in  a  bequest  of  personal  estate, 

would  give  the  first  taker  an  absolute  property  therein,  and 

that  the  estate  limited  over  would  be  void,  because  limited 

to  take  effect  on  a  contingency  too  remote.    But  where  the 

testator  has  used  language  in  his  will  which  indicates  that 

he  meant,  by  the  words  "  djdng  without  lawful  issue,"  issue 

liying  at  the  death  of  the  first  devisee  or  legatee,  and  not  an 

indefinite  failure  of  issue,  then  the  devise  or  bequest  over, 

limited  to  take  effect  on  such  failure  of  issue,  will  be  valid 

as  an  executory  devise  or  bequest.  (20  John.,  4:83;  16  tJ., 

382,  435,  436 ;  2  Cow.,  333,  392 ;  10  Paige,  151 ;  4  KerU'i 

Com.,  277,  278;  3  Ker.,  280.)    It  seems  that,  in  bequests  of 

personal  property,  the  American  cases  have  relaxed  the  rule 

implying  an  indefinite  failure  of  issue  as  applicable  to  devises 

of  real  estate,  and  have  authorized  the  laying  hold  of  slighter 

circumstances,  in  such  bequests,  than  are  allowed  in  devises 

of  real  estate,  to  limit  the  words  ''  dying  without  issue ''  to 

issue  living  at  the  death  of  the  first  taker.  ( 4  Kent^s  Com.,  282, 

7th  ed.)    I  think,  in  this  case,  that  the  testator  has  used 

language  which  indicates  that  he  intended,  by  the  words 

"  djring  without  lawful  issue,"  issue  living  at  the  death  of 

Chloe,  and  not  an  indefinite  failure  of  issue.    He  gives  and 

bequeaths,  on  the  death  of  Chloe  without  lawful  issue,  unto 

"  The  Theological  Seminary  of  Auburn  "  the  sum  of  $10,000, 

Ac,  **to  be  paid  to  the  said  trustees,  in  four  equal  annual 

payments,  after  the  death  of  the  said  Chloe."    These  words 

indicate  an  intention  that  the  legacy  is  to  take  effect  on  her 

death,  or  not  at  all ;  for  it  is  to  be  paid  in  four  annual  pay 

ments  after  her  death;  that  is,  the  legacy  is  to  vest  on  her 

death,  and  the  time  of  its  payment  is  to  be  computed  from 

that  event.    The  legacy  is  therefore  not  void  because  limited 

on  the  happening  of  a  contingency  which  is  too  remote. 

The  legacy  is  not  void  because  repugnant  to  the  previous 
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absolute  estate  given  to  Chloe.  It  is  a  familiar  and  wdl 
settled  rule,  that  an  executory  devise  may  be  engrafted  on  a 
previous  devise  in  fee.  It  is  this  circumstance  which  distin 
guishes  contingent  remainders  from  executory  devises.  (S 
Kem.j  286.) 

Neither  is  the  legacy  vcKd  on  the  ground  of  the  power 
conferred  in  the  will  upon  the  guardian  to  apply  all  or  any 
part  of  the  testator^s  estate,  as  he  shall  deem  necessary,  to 
the  education  and  support  of  Chloe.  There  is  no  such  repug* 
nancy  between  this  provision  and  the  bequest  of  the  legacy 
as  to  require  the  sacrifice  of  the  latter,  in  favor  of  the  former, 
upon  the  ground  that  it  is  evidence  of  the  latest  intention  of 
the  testator.  The  rule  which  sacrifices  the  former  of  several 
contradictory  clauses  is  never  applied,  except  where  they  are 
totally  irreconcilable  and  cannot  possibly  stand  together. 
In  such  cases,  to  prevent  the  invalidity  of  both  provisions 
from  uncertainty,  the  one  last  in  local  position  will  prevail, 
as  denoting  a  subsequent  intention.  {2  PaigCf  129,  130;  ] 
Jarman  on  Wills ^  411,  412,  415,  416.)  In  this  case,  the  twc 
clauses  are  not  totally  irreconcilable.  The  provision  eon 
ferring  power  upon  the  guardian  to  apply  such  portion  of 
the  testatorls  estate,  in  the  support  of  Chloe,  as  he  may  deen. 
necessary,  is  not  an  absolute  disposition  of  the  whole  estate 
in  favor  of  the  guardian,  nor  does  the  provision  confer  upon 
him  the  power  to  dispose  of  the  whole  estate,  if  he  thought 
proper  to  do  so.  The  power  actually  conferred  was  merely 
that  of  expending  so  much  of  the  estate  as  was  necessary  for 
the  support  and  education  of  Chloe,  during  her  minority ;  a 
power  no  greater  than  that  which  he,  as  guardian  under  the 
direction  of  the  court,  would  have  had  at  common  law.  The 
amount  of  the  estate  was  sufficient  to  apply  all  that  was 
necessary  for  the  support  and  education  of  Chloe,  without 
interfering  with  the  bequest  of  the  $10,000  to  "The  Theo- 
logical Seminary  of  Auburn."  Under  the  will,  the  guardian 
had  no  power  to  expend,  for  the  support  and  education  of 
Chloe,  any  greater  amount  of  the  estate  than 'was  necessary 
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£>r  that  pnipoae,  and  the  power  to  do  tbis  expired  with  her 
minority.  No  absolute  pow^r  is  gjiven  to  the  guardian  to 
dispose  of  the^hole  estate.  The  large  amount  of  the  estate 
18  evidence  that  the  testator  did  not  intend  that  the  guardian 
should  expend  the  >w)iole  6state,>  so  as  to  defeat  the  'legacy 
of  $10,000.  .       .  ^ 

The  plaintiffi^  charter  itiithorizes  them  to 'take  and  <  hold 
the  legacy  for  the  purpose  mentioned  in  the  will.  -  It  declares 
that  tiiey  shall  be  't  capable  in  law  of  taking,  purchasipg, 
holding  and  conveyinj^  both  in  law  and  equity,  real  and  perir 
sonal  estate,"  &c.,  and  gives  them,  the  trustees  (^  3),  the 
management  of  such  estate,  and  power  to  sell  and  dispose 
of  the  same  for  the  purpose  of  benefiting  the  funds  of  the 
institution,  and  of  applying  the  avails  of  such  funds  to  the 
purposes  of  the  institution.  The  purpose  of  the  institution, 
as  declared  in  the  preamble  of  the  act,  is  the  completion  ol 
the  education  of  pious  men  for  the  gospel  ministry.  Section 
five  provides  for  the  appointment  of  tutors  and  professors 
«f  the  institution.  The  testator  gives  the  legacy  in  express 
terms  *'  for  the  purpose  of  endowing  a  professorship  in  the 
sezninary."  This  object  is  undeniably  within  the  principal 
purpose  of  the  institution,  and  an  indispensable  means  to 
accomplish  such  purpose.  The  invalidity  of  the  objection, 
that  the  bequest  to  the  plaintifSs  creates  a  perpetuity,  is  deci- 
sively established  by  the  case  of  Williams  v.  Williams  (4 
&/</.,  626).  In  that  case  it  was  decided  that  the  provisions 
of  the  Bevised  Statutes,  in  relation  to  the  accumulation  of  per- 
sonal property,  and  to  expectant  estates  in  such  property 
(1 IL  &,  773,  774),  do  not  apply  to  or  affect  property  given 
in  perpetuity  to  religious  corporations  incorporated  under 
flie  general  statute.  The  powers  conferred  upon  the  plain- 
HBb  in  their  charter  are  as  extensive  as  those  conferred  upon 
such  corporations,  and  the  object  for  which  it  was  granted, 
viz.,  "  pious  uses,"  belongs  to  the  same  class  of  objects  for 
which  religious  corporations  are  authorized  by  such  genejral 
statute  to  be  created. 

Smith. — Vol.  II.  12 
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I  think  that  the  defeDdant,  as  surviving  executor  of  Daniel 
Kellogg,  is  liable  to  pay  the  legacy  to  the  plainti£&«  The 
jury  find  specially  that  Daniel  Kellogg,  the  executor  of 
David  Hyde,  did  not  keep  the  funds  of  the  estate  of  Hyde 
separate  from  his  own  private  funds;  and  that  they  were 
absorbed  in  his  own  estate,  and  passed  as  such  into  the  hands 
of  his  executors.  There  being  a  large  surplus  of  the  estate 
of  David  Hyde,  after  payment  of  debts  and  legacies,  and 
over  and  above  a  sufficient  amount  necessary  for  the  support 
and  education  of  Chloe  Hyde,  it  was  the  duty  of  Daniel 
Kellogg  to  have  set  apart,  and  invested  in  permanent  securi- 
ties, $10,000  of  the  funds  of  the  estate,  and  to  have  paid  the 
income  to  Chloe  Hyde  during  life;  to  the  end  that  the 
principal,  on  the  happening  of  the  contingency  stated  in 
the  will,  viz.,  the  death  of  Chloe  without  issue  living  at  her 
death,  might  be  in  a  condition  to  be  paid  over  to  the  plaintifis. 
(2  Paige,  132;  2  Barb.  Ch.  jR.,  214.)  The  omission  to  do 
this  was  a  neglect  of  duty.  This  neglect  of  duty  on  the 
part  of  the  executor,  iu  connection  with  the  mingling  of  the 
funds  of  the  estate  of  Hyde  with  his  own  private  funds,  and 
allowing  them  to  be  absorbed  ui  his  own  estate,  would  have 
made  him  personally  liable  for  the  payment  of  the  legacy  tc> 
the  plaintifis,  had  he  survived  Chloe  Hyde.  This  personal 
liability  of  Daniel  Kellogg,  and  the  passing  into  the  hands 
of  his  executors  the  assets  of  Hyde,  as  a  part  of  his  own 
^tate,  are  sufficient  in  law  to  create  a  direct  liability  on  the 
part  of  such  executors  to  pay  the  legacy  to  the  plaintiff 
Besides,  I  think  that  Daniel  Kellogg,  in  contemplation  of 
law,  held  $10,000  of  the  estate  to  satisfy  the  legacy  to  the 
plaintifis  as  trustee  for  them  and  Chloe,  and  not  as  execu- 
tor. After  all  the  debts  and  legacies  were  paid  his  duties  as 
executor  substantially  ceased,  and  his  duties  as  guardian  and 
trustee  supervened.  Besides,  assets  of  David  Hyde,  out  of 
which  the  legacy  to  the  plaintifis  is  payable,  are  in  the  hands 
of  the  surviving  executor  of  Kellogg,  and  I  can  see  no  good 
reason  why  he  should  not,  in  this  suit,  be  directed  to  apply 
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(kem  in  payment  of  the  legacy.  For  these  reasons  I  think 
that  the  plaintiffs  have  a  remedy  against  the  executor  of 
Darnel  Kellogg  for  the  recovery  of  their  legacy,  and  that  it 
is  unnecessary  that  letters  of  administration  de  bonis  non^  on 
the  estate  of  David  Hyde,  should  be  taken  out,  in  order  to 
fiimish  the  plaintiffs  a  remedy  for  the  recovery  of  such  legacy. 

Denio,  C.  J.  The  first  objection  urged  against  the  bequest 
claimed  by  the  plaintiff  is,  that  it  is  limited  to  take  effect 
apon  an  indefinite  failure  of  the  issue  of  Chloe  Hyde,  and  li 
consequently  void  for  remoteness.  The  language  used,  inde 
pendently  of  the  words  fiidng  the  time  of  payment,  is  such 
IS  has  often  been  determined  to  have  that  effect.  Many  of 
the  cases  are  referred  to  in  the  very  elaborate  opinion  of  the 
late  Supreme  Court,  delivered  by  Chief  Justice  Savage,  in 
Faler$on  v.  EUU  (11  Wend.j  259  )•  The  will  under  considera- 
tion in  that  case  directed  that,  if  the  testator's  daughter  and 
legatee  died  before  arriving  at  the  age  of  twenty-one  years, 
without  leaving  lawful  issue,  then  the  amount  of  the  legacy 
ahould  be  distributed  in  the  manner  mentioned  in  his 
will  as  to  the  general  residue  of  his  estate.  It  was  held,  in 
accordance  with  many  of  the  cases,  but,  in  all  probability, 
against  the  intention  of  the  testator,  that  the  bequest  was 
absolute,  the  limitation  over  being  considered  as  referring  to 
an  indefinite  failure  of  issue,  and  therefore  void  upon  the 
principle  which  I  have  mentioned.  But  the  will  we  are  now 
examining  provides  that,  if  the  testator's  daughter  should  die 
without  issue,  then  he  gave  to  the  plaintiff  $10,000,  to  be 
paid  in  four  equal  annual  payments,  after  the  death  of  his 
said  daughter ;  and  the  question  is,  whether  this  does  not  so 
qualify  the  former  language  as  to  show  that  it  was  the  fidlure 
of  issue  living  at  the  death  of  his  daughter  which  was 
mtended  ?  I  am  of  opinion  that  it  does  so  qualify  it.  It  is 
settled  that,  where  the  nature  of  the  ulterior  bequest  u  such 
as  to  require  the  determination  of  the  question,  as  to  its 
taking  effect,  to  be  made  after  the  death  of  the  first  legatee 
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0r  devisee,  it  is  then  to  be  understood  of  a  failure  of  issoB 
at  that  time.    Several  cases  have  been  adjudged  upon  that 
precise  distinction*    In  NichoUs  v.  Hooper  (IP*  WUliamt 
198)  there  was  a  devise  of  lands  to  a  person  for  life,  remain 
der  to  her  son,  Thomas  Jackson,  and  his  heirs,  provided  that 
if  the  said  Thomas  Jackson  should  die  without  issue  of  hia 
body,  then  the  testator  gave  j£100  a  piece  to  his  two 
nieces,  A.  ami  B.,  to  be  paid,  within  six  months  after  the 
death  of  the  survivors  of  the  said  mother  and  son,  by  the 
person  who  should  inherit  the  premises,  and  in  default  of 
payment  as  aforesaid,  then  he  devised  the  lands  to  the  legatees 
in  payment.    It  was  held  that  the  language  which  would 
generally  have  created  an  estate  tail,  on  account  of  the  per* 
Bonal  provision  for  A.  and  B.,  should  be  taken  to  refer  to  a 
failure  of  issue  at  the  death  of  Thomas  Jackson.    There  are 
two  other  cases  to  the  same  general  purpose.  Doe  v.  Webber 
(1  Barn.  ^  Aid.,  713)  and  Doe  v.  Frost  (8  id.,  646).     In 
each  of  these  cases  the  testator  directed  that,  upon  the  death 
of  the  first  devisee,  without  issue,  sums  of  money  should  hm 
paid,  according  to  the  directions  of  his  last  will ;  and  this 
was  held  to  indicate  that  the  failure  of  issue  provided  for, 
i^erred  to  the  time  of  the  death  of  that  devisee.    The  pro- 
vision for  payment,  by  the  present  vnll,  looks,  with  at  least 
equal  distinctness,  to  the  death  of  the  testator's  daughter  as 
the  time  for  determining  whether  her  issue  had  failed,  within 
the  meaning  of  the  will  |  for,  as  the  first  payment  on  account 
of  the  legacy  was  to  be  made  in  one  year  from  that  event,  it 
would  be  absurd  to  suppose  that  the  testator  contemplated 
an  indefinite  failure  of  issue,  which  might  happen  one  hun- 
dred years  afterward,  when  it  would  be  impossible  to  pay 
the  legacy  according  to  its  terms     The  rules  for  determining 
'^is  class  of  questions  are  very  artificial,  and  the  whole  doc- 
trine has  been  wisely  abolished,  as  to  future  wills,  by  the 
Revised  Statutes.    In  regard,  however,  to  wills  to  which  it 
still  applies,  a  solution  of  difficulties  can  only  be  safely  sought 
hj  tt^  exvnirati^a  of  adjudged  oases.    By  adopting  that  test 
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it  appears  that  this  limitation  in  favor  of  the  plaintiff  was  to 
teke  effect  upon  the  death  of  Chloe  Hyde,  if  she  left  no  issue 
livii^  at  the  happening  of  that  event ;  and,  consequently, 
that  the  bequest  over  was  a  valid  executory  limitation. 

But  it  is  argued  that  the  bequest  to  the  plaintiff  is  repug- 
Daiit  to  the  devise  and  bequest  to  Chloe  Hyde,  and  is  void 
for  that  reason.    There  is,  of  course,  nothing  inconsistent 
ia  the  idea  that  the  whole  residue  is,  in  the  first  instance, 
given  to  Chloe,  and  that  afterwards,  upon  the  happening  of 
a  certain  event,  a  part  of  it  is  given  over  to  the  plamtiff. 
TMs  is  an  executory  limitation  of  a  very  usual  kind,  and 
involves  no  repugnancy  whatever.  {Norris  v.  Beyea^  3  JEer»., 
373.)    But  it  is  provided  in  this  will  that  the  testamentary 
guardian  of  Chloe  shall  apply  all  or  such  part  of  the  testa- 
tor's  estate  as  he  shall  deem  necessary,  for  her  education, 
maintenance  and  support,  until  she  shall  attain  the  age  of 
twenty-one  years,  and  it  is  this  provision  which,  as  it  is 
argued,  brings  the  case  within  the  principle  of  those  in 
which  a  subsequent  gift  over  has  been  held  repugnant  to  a 
prior  gift  of  aj:  absolute  estate.    The  cases  sustaining  this 
principle  proceea  upon  the  construction  of  the  will,  and  not 
i^on  any  positive  rule  of  law.    If  it  appeared  that  the  tes- 
tator intended  to  confer  upon  the  first  devisee  an  absolute 
power  of  disposition,  and  in  his  will  he  afterwards  make  a 
gift  over,  the  two  dispositions  cannot  stand  together.    The 
absolute  power  of  disposition  shows  that  he  intended  to 
give  an  unqualified  title  to  the  first  devisee,  and  it  is  in  the 
datore  of  such  a  title  that  the  property,  if  not  alienated  by 
Uie  owner,  shall  descend  to  the  heirs,  if  it  be  real  estate,  or 
go  to  the  next  of  kin,  if  it  be  personal.    The  gift  over  is 
repugnant  to  this  quality  of  absolute  ownership,  and  it  is 
e<»i8equently  void.  {Norris  r.^B^ea^  supra,  and  cases  there ^ 
cUei;  Jackson  v.  Delancetfj  13  John.,  537;  Helmer  v.  jSAoe- 
Mfer,  22  Wend.y  137  ;  Hill  v.  HiU,  4  Barb.,  419.)    There 
is  nothing  in  this  will,  beyond  the  usual  words  of  limitation 
^^opriate  to  carry  an  estate  in  fee,  to  denote  an  intention 
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in  the  testator  that  his  daughter  should  have  an  absolute 
power  of  disposition.  The  purposes  to  which  it  might  b« 
applied  were  limited,  not  general.  These  purposes  were, 
maintenance,  education  and  support.  As  to  these  objects, 
the  guardian  had  full  discretion,  but  it  was,  nevertheless,  a 
discretion  limited  to  the  purposes  mentioned.  The  estate 
could  not  be  disposed  of  at  the  pleasure  of  Chloe  or  her 
guardian.  It  was  also  limited  to  her  minority.  True,  if 
the  objects  required  the  expenditure  of  the  whole  estate,  it 
was  all  to  be  used,  as  she  was  to  be  maintained  and  edu- 
cated at  all  events.  This  purpose  was  paramount  to-  the 
desire  of  making  a  bequest  to  the  plaintiff's  institution. 
But  we  are  to  intend  that  the  testator  supposed  it  probable 
that  there  would  be  a  large  residuum,  as  the  event  proved 
there  was,  and  out  of  this  he  directed  the  payment  of  this 
legacy.  This  is  very  different  from  an  absolute  power  of 
disposition,  and  the  case  does  not,  in  my  opinion,  fall  within 
the  principle  referred  to.  I  am,  therefore,  of  opinion  that 
the  legacy  to  the  plaintiff  was  a  valid  gift,  if  there  was  per- 
sonal estate  remaining,  at  the  death  of  Chloe  Hyde,  with 
which  it  could  be  paid. 

But  it  is  contended  that  the  defendant,  the  surviving 
executor  of  Daniel  Kellogg,  who  was  himself  the  executor 
of  David  Hyde,  is  not  liable  for  the  amount,  or  any  part  of 
it.  The  defendant,  it  is  true,  does  not  represent  the  estate 
of  David  Hyde.  But  he,  as  Kellogg's  representative,  is 
bound  to  account  to  the  representatives  of  Hyde,  and  the 
parties  interested  in  his  estate,  to  the  extent  of  the  assets  of 
his  testator  in  his  hands,  for  whatever  remains  unaccounted 
for  of  the  estate  of  Hyde.  Kellogg  mingled  the  assets  of 
his  testator  with  his  own,  and  they  have  passed  into  the 
hands  of  his  representatives.  I  do  not  think  it  can  be  main- 
tained that  it  was  the  duty  of  Mr.  Kellogg,  as  executor,  to 
invest  the  amount  of  this  legacy  in  securities,  for  the  pur- 
pose of  satisfying  this  contingent  gift,  in  case  the  right  to  it 
should  arise.    The  case  of  Spear  v.  Tinkham  (2  Barb    C%« 
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R,j  211),  cited  in  the  case  of  this  plaintiff  against  Colu 
(20  Barb.  S.  C.  R.,  321),  is  inapplicable.  That  was  the 
case  of  a  vested  remainder,  and  in  which  the  legatee  for  life 
took,  by  the  terms  of  the  will,  only  the  use  and  occupation. 
In  this  case,  nothing  was  vested,  and  it  was  doubtful  during 
the  daughter's  lifetime  whether  the  contingency  would  ever 
happen  upon  which  the  plaintiff  would  be  entitled  to  the 
legacy.  Mr.  Kellogg's  duty  as  guardian  terminated  when 
Chloe  Hyde  came  of  age.  I  know  of  no  authority  to  show 
that  the  executors  of  her  father  had  a  right  to  withhold  from 
her  any  portion  of  the  residuary  estate  bequeathed  to  her,  to 
await  the  event  of  her  dying  without  issue  living  at  her 
death.  She  survived  her  minority  thirteen  years.  It  is  true 
that,  if  the  whole  residue  had  been  paid  to  her  on  hei 
becoming  twenty-one,  the  plaintiff's  security  for  the  legacy 
would  have  been  imperfect.  It  is  not  necessary  now  to  say 
what  cautionary  measures  might  have  been  taken  to  secure 
it  during  that  time ;  but  to  me  it  seems  clear  that  the  execu-> 
tors  of  the  testator  were  not,  during  the  life  of  Miss  Hyde, 
made  the  trustees  for  this  legatee.  The  further  authority 
referred  to  by  the  Supreme  Court,  in  the  case  against  Cole, 
do  not  appear  to  me  to  bear  upon  the  question.  ( Walcott  v 
HaHlj  2  Bro,  C.  C,  305 ;  Lupton  v.  Lupton,  2  John,  Ch,  jR., 
614  ;  Story* 8  Eq.  Jur.y  <^  92.)  I  cannot,  therefore,  hold  the 
defendant  liable  on  the  ground  suggested  in  the  opinion  of 
tiie  court  in  the  case  against  Cole.  But  upon  the  death  of 
Miss  Hyde,  the  plaintiff  became  entitled  to  $10,000  out  of  the 
property  bequeathed  by  Mr.  Hyde  to  his  daughter.  I  am 
not  able  to  appreciate  the  difficulty  which  the  Supreme  Court 
found  in  decreeing  its  payment  out  of  the  assets  in  the  hands 
of  Cole,  the  administrator  of  Chloe  Hyde ;  bu^  I  do  not  think 
the  judgment  in  favor  of  Cole  is  a  bar  to  the  relief  sought 
against  the  present  defendant.  If  upon  the  death  of  Chloe, 
without  issue,  the  plaintiff  became  entitled  to  this  legacy,  as 
I  have  supposed,  any  person  who  had  possession  of  the  estate 
out  of  which  it  was  payable,  as  a  trustee  for  the  next  of  kin 
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of  Chloe,  might,  after  a  proper  demand,  be  prosecuted  for  the 
payment.  The  positions  to  be  established  in  such  an  action 
would  be  the  legal  validity  of  the  bequest,  the  death  of  Chloe 
without  issue,  and  that  the  defendant  was  in  possession  of 
funds  or  property  out  of  which  it  ought  to  be  paid.  If 
there  is  a  balance  due  from  Daniel  Kellogg's  representatives 
to  the  estate  of  David  Hyde,  that  is  a  proper  fund  to  the 
extent  of  such  balance;  and  it  appears  by  the  special  verdict 
that  at  the  death  of  Chloe  there  was  more  than  enough  to 
pay  this  legacy  in  the  hands  of  the  defendant  and  the  co- 
executors  of  Mr.  Kellogg.  Upon  that  event  the  plaintiff'a 
legacy  arose,  and  they  had  no  right  after  that  event  to  pa ' 
over  the  residue  without  retaining  the  amount  to  which  th 
plaintiff  was  entitled.  There  is,  however,  a  further  difficulty 
in  sustaining  the  judgment  under  review.  The  administrator 
of  Chloe  Hyde  is  a  necessary  party  to  the  suit.  He  is  a 
trustee  of  the  next  of  kin  of  Chloe,  and  they  are  interested 
in  this  fund  after  satisfjring  all  charges  upon  it,  and  have  a 
right  to  be  heard  upon  any  claim  which  tends  to  take  it  away 
for  the  benefit  of  another,  or  to  reduce  it. 

My  opinion,  therefore,  is,  that  the  judgment  of  the  Supreme 
Court  should  be  reversed,  and  the  proceedings  remitted  to 
the  Supreme  Court,  with  directions  to  make  an  order  that 
the  case  stand  over  to  enable  the  plaintiff  to  make  the 
administrator  of  Chloe  Hyde  a  party  defendant ;  that,  upon 
this  being  done,  and  an  opportunity  being  given  to  him, 
according  to  the  forms  and  practice  of  the  court,  to  contest 
the  facts  found  by  the  special  verdict,  so  far  as  may  be 
material  to  show  his  right,  as  against  the  plaintiff,  to  the 
amount  which  will  otherwise  be  required  to  pay  the  legacy, 
the  Supreme  Court  should  be  directed  to  proceed  to  judg 
ment  according  to  the  principles  above  established. 


All  the  judges  concurring, 


Ordered  accordingly. 
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Company. 

The  dedication  of  laud  to  the  use  of  the  public  as  a  highway  does  not  preclude 
the  owner  of  the  fee,  subject  to  the  public  easement,  f^om  maintaining  an 
action  against  a  railroad  company,  which,  without  his  consent  or  an  apprai- 
sal of  his  damages,  enters  upon  and  occupies  such  highway  with  the  track 
of  its  road. 

Such  an  appropriation  of  the  highway  by  the  railroad  company  is  the  imposi- 
tion of  an  additional  burden  upon,  and  a  taking  of  the  property  of,  tbe 
owner  of  the  fee,  within  the  meaning  of  the  constitutional  provision  which 
forbids  such  taking  without  compensation.  The  company  can,  therefore, 
derive  no  title  under  acts  of  the  legislature,  and  the  license  or  consent  to 
a  use,  inconsistent  with  the  public  easement,  of  municipal  or  other  authori- 
ties, who  represent  the  public  as  to  such  right,  without  the  consent  of  the 
owner  of  the  fee,  or  the  appraisal  and  payment  of  his  damages  in  the  mode 
provided  by  law. 

Appeal  firom  the  Supreme  Coiu-t.  The  action  was  brought 
for  the  purpose  of  recovering  damages  alleged  to  have  been 
BQstained  by  the  plaintifi;  in  consequence  of  the  appropria- 
tion by  the  defendant  ( which  has  incorporated  into  itself, 
and  succeeded  to  the  rights  of,  the  late  Syracuse  and  Utica 
Railroad  Company)  of  a  strip  of  land  sufficiently  wide  for 
two  tracks,  extending  along  the  centre  of  Washington-street, 
in  the  city  of  Syracuse,  and  the  running  thereon  of  about 
forty  trains  of  cars  per  diem,  and  also  for  the  purpose  of 
restraining  the  defendant  from  further  entering  upon  or 
running  over  said  street  with  its  engines  and  cars  along 
and  past  the  plaintiff's  lands.  The  cause  was  tried  at  the 
(Honds^a  circuity  without  a  jury,  and  the  justice  presiding 
at  the  trial  found  the  following  &cts :  That  prior  to  1836, 
and  to  the  organization  of  the  company  to  whose  rights 
the  defendant  has  succeeded,  the  plaintiff  was  and  still  is 
the  owner  in  fee  simple,  in  his  own  right,  of  lands  fronting 
upon  Washington-street,  and  upon  that  part  of  it  where 
the  railroad  is  constructed,  which  lands  extend  to  the  centra 
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of  the  street,  his  fee  m  the  land  occupied  by  the  street 
never  having  been  granted  away  or  surrendered;  that, 
prior  to  the  location  of  said  raihroad,  the  plaintiff,  then  a 
large  owner  of  vacant  lands  between  the  village  of  Syra- 
cuse and  Lodiy  desiring  to  bring  such  lands  into  market  as 
village  property,  having  joined  with  other  owners  of  con- 
tiguous lands  and  laid  out  such  lands  into  blocks  and  village 
lots  for  that  purpose,  in  conjunction  with  such  contiguous 
owners  laid  out  Washington-street,  and  voluntarily  and 
gratuitously  appropriated  and  dedicated  the  land  occupied 
by  it  to  the  uses  and  purposes  of  a  public  street  and  high- 
way, and  filed  a  map  of  such  street  in  the  proper  office,  and 
that,  in  virtue  of  such  dedication  and  the  acceptance  thereof 
by  the  public  authorities  of  the  village  of  Syracuse,  it  has 
since  been  used  and  occupied  as  a  public  highway  for  the 
ordinary  passage  of  carriages  and  foot  passengers ;  that  in 
building  their  railroad,  the  Syracuse  and  Utica  Railroad 
Company  located  and  constructed  the  same,  for  the  distance 
of  a  mile  or  more,  upon  Washingtonnstreet,  which  they  used 
and  occupied  as  and  for  a  railroad,  from  the  time  of  its  con- 
struction until  July  6th,  1853,  when  the  defendant  took 
possession  and  has  since  used  and  occupied  it  for  the  same 
purpose ;  that  the  plaintiff,  at  the  time  of  the  construction 
of  the  railroad,  owned  other  lands,  extending  to  the  centre 
of  said  street,  which  had  been  sold  and  conveyed  by  him 
before  the  commencement  of  this  suit,  but  in  the  Sdle  of  said 
lands  the  plaintiff  did  not  part  with  or  transfer  any  claim 
which  he  might  have  against  the  railroad  company  for  dama- 
ges in  respect  to  such  lands,  occasioned  by  the  construction 
and  use  of  said  railroad  ;  that  the  plaintiff  has  never  received 
any  compensation  for  the  occupation  of  his  lands  in  the 
street,  nor  has  any  been  assessed,  nor  has  he  consented  to 
the  construction  of  the  railroad  in  said  street ;  that  the  pub- 
lic authorities  of  the  village  and  city  of  Syracuse  have 
assented  to  and  sanctioned  the  location  of  the  railroad  in  said 
street,  and  its  use  for  that  purpose,  upon  conditions  whi  tb 
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haye  been  observed  by  the  company.  Judgment  was 
ordered  for  the  defendant.  Upon  appeal,  the  Supreme  Court, 
at  general  term  in  the  fifth  district,  affirmed  this  judgment* 
and  the  pluntiff  appealed  to  this  court 

John  Semonsj  for  the  appellant. 

Nicholas  Hilly  for  the  respondent 

Selden,  J.  This  is  a  suit  in  equity,  the  object  of  which 
is  to  obtain  a  perpetual  injunction,  restraining  the  defendants 
fi^om  continuing  to  use  and  occupy  with  their  railway 
a  portion  of  a  certain  highway  or  street,  in  the  village 
of  Syracuse,  known  as  Washington-street,  and  to  recover 
damages  for  its  past  occupation.  Washington-street  was 
gratuitously  dedicated  to  the  use  of  the  public  by  the 
plaintiff  and  others  through  whose  land  it  was  laid;  and 
the  TJtica  and  Syracuse  Railroad  Company,  to  the  rights 
ind  liabilities  of  which  the  defendants  have  succeeded,  con- 
jtnicted  their  railway  upon  it  without  making  any  compen- 
sation to  the  plaintiff,  and  without  his  consent.  At  the  time 
the  track  was  laid  the  plaintiff  was  the  ovnier  of  a  large 
number  of  lots  fronting  upon  the  rflreet,  a  portion  of  which 
he  has  since  sold,  with  a  reservation  of  his  claim  against  the 
railroad  company  for  damages,  and  a  portion  of  which  he 
•till  owns.  The  damages  which  have  accrued,  both  upon  the 
sold  and  unsold  portions  of  the  premises,  are  claimed  in  this 
suit 

The  defendants,  in  justification  of  their  occupation  of  the 
street,  show  that  the  charter  of  the  Utica  and  Syracuse  Rail- 
road Company  {Laws  of  1836,  319,  ^11)  declares  that 
their  road  might  "  intersect"  and  be  built  upon  any  high- 
way, and  that  this  right  is  confirmed  by  the  general  railroad 
act  of  1850. 

They  also  show  the  express  consent  of  the  municipal 
Authorities  of  the  village,  as  well  as  of  the  city  of  Syracuse, 
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to  such  occupation.  The  principal  question,  therefore,  and 
the  only  one  which  I  deem  it  necessary  to  consider  ]8» 
whether  the  state  and  municipal  authorities  combined  could 
confer  upon  the  railroad  company  the  right  to  constrod 
their  road  upon  this  street,  without  obtaining  the  consent  of 
the  plaintiff  or  making  him  coif^pensation. 

If  the  railway  encroaches  in  any  degree  upon  the  plain- 
tiff's proprietary  rights,  then  it  is  clear  that  the  constitu- 
tional inhibition,  which  forbids  the  taking  of  private  property 
for  public  use  '^  without  just  compensation^"  applies  to  the 
case. 

It  is  conceded  that,  by  the  dedication,  the  public  acquired 
no  more  than  the  ordinary  easement  or  right  to  use  the 
premises  as  a  highway ;  and  that  the  plaintiff  continues  the 
owner  in  fee,  in  respect  to  the  unsold  lots,  to  the  centre  of 
the  street,  subject  only  to  this  easement ;  but  it  is  contended 
that  the  taking  and  use  of  the  street  by  the  railroad  com- 
pany does  not  encroach  upon  the  reserved  rights  of  the 
plaintiff,  because  the  use  of  a  street  for  the  purposes  of  a 
railroad  is  only  "  one  of  the  modes  of  enjoying  the  public 
easement.'' 

Before  examining  this  position  in  the  light  of  principle,  it 
will  be  well,  as  the  question  is  one  of  great  importance,  to 
ascertain  how  far  it  may  be  regarded  as  settled  by  authority. 
In  doing  this  it  is  indispensable,  to  avoid  confusion,  to  sepa- 
rate those  cases  which  bear  directly  upon  the  question,  from 
numerous  cases,  which,  although  they  may  appear  upon  a 
cursory  reading  to  have  some  bearing  upon  the  subject,  will 
be  found  upon  closer  examination  to  throw  no  light  upon  it. 

In  the  first  place,  then,  it  should  be  observed  that  tUs  case 
bears  no  analogy  to  that  class  of  cases  in  which  the  main 
inquiiy  is,  not  as  to  any  violation,  either  direct  or  conro- 
iquential,  of  the  corporeal  rights  of  property  of  the  plaintiff, 
but  rather  to  those  incidental  injuries  which  unavoidably 
rtsult  from  the  construction  of  railways  through  the  streeta 
of  populous  towns  and  viUages,  such  as  noise,  smoke,  fright 
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ening  of  honieS}  obstraetion  to  tha  free  and  convenient  use 

'  of  the  street,  &c*    I  will  refer  to  two  or  three  of  the  caaes 

belonging  to  this  class,  which  might  be  supposedi  unleas 

closely  examined,  to  have  something  to  do  with  the  question. 

The  case  of  Drake  y.  The  Hudion  River  Jtailroad  Oomr 
pany  (7  Barb.y  508)  was  a  suit  brought  by  a  nttmb^r  of 
persons  claiming  to  be  owners  of  lots  fronting  on  Hudson- 
street,  in  the  city  of  New- York,  to  restraii^  the  defendants 
from  laying  down  their  riuls  in  that  stre^*  Although  it  wa^ 
aUeged  in  the  comprint  that  the  phuptiffis  were  owners  in 
fee  of  the  soil  to  the  centre  pi'  the  street,  and  the  point  wa^ 
made  that  the  conversion  of  the  street  into  a  railroa4  tmck 
was  a  violation  of  tiieir  rights  of  property,  yet,  as  the  plain- 
tiffi  entirely  i^ed  to  establish  any  title  in  tbemselyes  to  the 
soil  of  the  street,  the  question  pi^sented  b^^  did  not  and 
could  not  arise.  Justice  Jostes,  who  delivered  the  leading 
opinion,  says :  *'  The  plaintiff  can,  consequently,  h^.ve  or 
cl^m  no  right  or  title  to  the  legal  estate  of  the  portions  of 
Hudson  and  Canal  streets  taken  by  the  corporation  of  the 
city,  by  authority  of  law,  for  the  purpose  of  laying  out  and 
fonning  or  opening  the  same." 

Justice  EDWAitDS  also  denied  that  the  plaintiff  had  any 
title  to  the  soil  of  the  street.  Indeed,  no  case  is  likely  to 
arise  in  the  dty  of  New-York  which  would  be  ^ititled  to 
any  weight  in  the  decision  of  this  question,  for  the  reason 
that  it  is  claimed,  and  apparently  with  much  justice,  tiiat,  as 
ito  a  large  portion  of  the  streets  in  that  ciiy,  the  fee  of  the 
laad,  and  not  a  mere  easement,  is  vested  in  the  corporation. 
Judge  HoFPiUN,  in  his  recent  work  on  the  corporate  powers 
•f  the  diy,  bA&c  arguing  with  much  cUaniess  and  force  in 
ft?or  of  the  position,  says :  ^'  In  every  street,  ilien,  opened 
under  the  provision  of  the  acts  of  1807  and  1613,  the  fee  in 
thesoilia  vested  in  the  corporation.  Jt  is  divested  from  the 
Sfiginal owners."  (Hqffmn's  Treatise^  289.) 

Tbeise  are  also  two  cases  which  have  arisei^  i^  the  city  of 
fcaoklyn,  which  it  may  be  w^ll  briefly  to  notice*  viz...  Platii 
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y«  Long  Island  Railroad  Company  (10  Barb.^  26)  and  HaOz 
y.  The  Same  ( 13  Barb.^  646).  In  neither  of  these  cases  did 
the  question  here  presented  arise.  In  the  first,  the  defen- 
dants, under  an  authority  from  the  common  council  of  the 
city  of  Brooklyn,  had  constructed  a  tunnel  under  the  street 
upon  which  the  plaintiflTs  premises  were  situated.  The 
opinion  of  the  court  was  delivered  by  Justice  Edwards, 
who,  while  he  argued  at  some  length  in  favor  of  the  power 
of  city  corporations  to  deal  with  streets  in  a  way  not  autho- 
rized in  respect  to  highways  in  the  country,  nevertheless 
held  that  the  question  now  under  consideration  did  not  arise. 
After  insisting  that  it  did  not  appear  in  the  case  but  that  the 
plaintiff  might  have  received  compensation,  he  says  :  '*But 
again,  suppose  that  no  compensation  has  been  made  to  the 
owners  of  the  adjoining  lands,  and  no  consent  has  been 
obtained  firom  them,  how  can  the  plaintiff  take  advantage 
of  it  in  this  suit  ?  He  does  not  claim  damages  for  trespass 
upon  land  owned  or  possessed  by  him,  nor  for  an  injury 
done  to  the  soil  in  front  of  his  lot.  He  claims  consequential 
damages  for  injvry  alleged  to  have  been  done  to  his  businessJ^ 

In  the  second,  which  was  a  special  term  case,  Judge 
Strong,  before  whom  it  was  heard,  cautiously  reserves  his 
opinion  upon  the  point  before  us.  After  showing  that  the 
plaintiff  had  established  no  title  to  the  soil  of  the  street,  he 
says :  "  But  if  the  plaintiff  had  a  full  title  to  the  land  in 
question  when  it  was  first  taken,  and  if  he  would  then  have 
been  entitled  to  any  compensation  from  the  defendants  for 
appropriating  it  to  a  species  of  locomotion  different  from 
that  for  which  it  had  been  dedicated  or  acquired  ( concerning 
which  it  is  not  necessary  that  I  should  give  an  opinion,  nor 
do  I),  there  is  still  a  serious  obstacle  in  the  way  of  obtaiii- 
ing  an  injunction." 

The  case  of  The  Ohio  and  Lexington  Railroad  Company  y. 
Applegate  (8  Danay  289),  having  been  decided  by  the  high- 
est court  in  Kentucky,  is  apparently  relied  upon;  but  it 
clearly  belongs  to  the  same  class  with  those  already  con 
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Bidered*      Chief  Justice  Robertson   there  discusses  the 
general  subject  very  elaborately  and  in  a  variety  of  aspects; 
but,  upon  careful  analysis,  it  will  be  found  that  the  only 
points  involved  in  the  case  were,  whether  the  railroad  was 
a  purpresture,  or  such  an  interference  with  the  incorporeal 
rights  or  easements  appurtenant  to  the  plaintifiTs  lots,  situ«- 
ated  upon  the  street,  as  constituted  it  a  private  nuisance. 
Indeed,  the  latter  may  be  considered  the  only  point,  as  there 
clearly  could  be  no  purpresture  when  the  road  was  con- 
structed by  the  express  authority  of  both  the  municipal  and 
state  governments.    No  such  question  as  that  presented  in 
this  case  could  have  arisen,  because  the  fee  of  the  land  over 
which  the  street  was  laid  was  regarded  as  being,  not  in  the 
plaintiff,  but  in  the  corporation  of  Louisville.    This  clearly 
appears  from  the  language  of  the  chief  justice.    In  one  por- 
tion of  his  opinion  he  says :  '<  Although,  therefore,  an  ordinary 
public  way  may  be  discontinued,  or  applied  to  some  other 
public  purpose  than  that  for  which  it  was  first  established, 
without  any  legal  liability  for  pecuniary  compensation  to  the 
local  public,  or  to  any  owner  of  adjoining  lands,  because 
neither  such  public  nor  proprietor  had  any  right  of  property 
in  the  way,  or  any  other  legal  interest  in  it  than  that  which 
was  common  to  all  the  people ;  and  though  also  the  mayor  and 
council^  holding  the  legal  title  to  the  streets  of  Louisville  in  trust f 
chiefiy  for  public  purposes j  might  regrade  and  improve  those 
rtreets,"  Ac. 

This  extract  shows,  not  only  that  the  plaintifiEs  had  no  title 
io  the  soil,  but  that  they  were  seeking  redress  for  being 
deprived  of  their  easement  in  the  street,  and  that  this  was 
the  point  under  consideration  by  the  court. 

These  cases  and  others  of  the  same  class  may  be  considered 
as  settling  the  question  that  a  railroad  in  a  populous  town 
is  not  a  nuisance  per  se^  and  that,  when  the  railroad  com 
pany  has  acquired  the  title  to  the  land  upon  which  its  road 
is  located,  such  company,  being  in  the  exercise  of  a  lawful 
fight,  is  not  lial  le,  unless  guilty  of  some  misconduct  or 
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Begligence*  for  any  consequential  injuries  which  may  result 
to  others  from  the  operation  and  use  of  its  road;  but  they 
decide  nothing  whatever  in  regard  to  the  question  to  be 
considered  in  tiiis  case ;  and  it  would  not  have  been  neces- 
sary to  notice  them  at  all»  were  it  not  that  in  some  of  them 
80  many  points  are  discussed,  which  were  not  before  the 
court,  that,  without  a  close  examination,  what  is  really 
decided  would  not  readily  be  seen* 

There  is  also  another  class  of  cases  in  which,  althou^ 
the  injury  complained  of  is  to  the  corporeal  rights  of  the 
plaintiff,  yet,  being  merely  consequential,  and  no  direct 
trespass  or  unauthorized  intrusion  upon  the  plaintiff's  pro- 
perty being  alleged,  the  question  under  consideration  here 
could  not  arise.  Such  are  cases  of  Fletcher  y.  The  Avbum 
and  Syracuse  Railroad  Company  {  26  Wend.j  464) ;  Chapman 
r.  The  Albany  and  Schenectady  Railroad  Company  (  10  Barb^ 
360 ).  In  these  and  the  like  cases,  the  title  of  the  company 
to  the  ground  on  which  its  road  is  built  is  not  disputed ;  it 
is  unnecessary,  therefore,  to  notice  them  further  here. 

We  come,  then,  to  the  consideration  of  the  cases  which 
do  bear,  with  more  or  less  weight,  upon  the  question  to  be 
decided,  and  upon  which,  so  far  as  authority  is  concerned* 
its  decision  must  mainly  depend.  The  first  among  these 
cases,  in  the  order  of  time  as  well  as  of  im2>ortance,  is  thai 
of  The  Presbyterian  Society  of  Waterloo  v.  The  Auburn  and 
Rochester  Railroad  Company  (3  Hillj  567).  The  declaration 
was  in  trespass  for  entering  upon  the  plainti£&'  premises,  dig- 
ging up  the  soil,  and  constructing  their  railroad  track  upon  it. 
The  defence  was,  that  the  hcus  in  quo  was  a  public  highway, 
and  that  the  quarter  of  the  company  expressly  authorized  it 
to  construct  its  road  upon  and  across  any  highway.  The 
point,  therefore,  was  presented  in  the  most  direct  manner 
possible,  and  the  defence  was  most  emphatically  overruled. 
The  language  of  Chief  Justice  Nelson  is  most  pertinent  and 
forcible.  He  says :  "  But  the  plaintifis  were  not  divested  rf 
ibe  fee  of  the  land  bv  the  laying  out  of  a  highway;  nor  ^ 
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be  public  thus  acquire  any  greater  interest  therein  than  a 
right  of  way,  with  the  powers  and  privileges  incident  to  tha^^ 
right ;  such  as  digging  the  soil,  and  using  the  timber  and 
other  materiak  found  within  the  limits  of  the  road,  in  a  rear 
sonable  manner,  for  the  purpose  of  making  and  repairing  the 
same.  Subject  to  this  easement,  and  this  only,  ihh  rights 
and  interests  of  the.  owner  of  the  fee  remained  unimpaired. 
It  is  quite  clear,  therefore,  even  if  the  true  construction  of 
the  eleventh  section  accords  with  the  view  taken  by  the 
counsel  for  the  defendants,  that  the  legislature  had  no  power 
to  authorize  the  company  to  enter  upon  and  appropriate  the 
land  in  question,  ^or  purposes  other  than  those  to  which  it 
had  been  originally  dedicated,  in  pursuance  of  the  highway 
act,  without  first  providing  a  just  compensation  therefor." 

It  was  urged  in  that  case,  as  in  this,  that  using  the  road 
for  a  railway  was  only  a  different  mode  of  exercising  the  right 
which  had  been  acquir^  by  the  people ;  that  the  use  was 
virtually  the  same,  viz.,  that  of  accommodating  the  traveling 
public.  But  the  argument  met  with  no  favor  from  the 
eourt.  Ju^ge  Nelson  says:  "  It  was  said  on  the  argument 
fhst  tiie  highway  is  only  used  by  the  defendants  for  the  pur- 
poses originally  designed,  the  accommodation  of  the  public, 
and  for  this  compensation  has  already  been  made.  This 
argument  might  have  been  used  with  about  the  same  force 
in  the  case  of  Sir  John  Lade  v.  Shephard  (2  Sirangef  1004)." 
He  adds,  on  tins  subject:  <'The  claim  set  up  (by  tiie 
defendants)  is  an  easement;  not  a  right  of  passage  to  the  puUu 
but  to  the  cantpany,  who  have  the  exclusive  privil^e  of  using 
t^  track  of  the  road  in  their  own  peculiar  manner.  The 
public  may  travel  with  them  over  the  track,  if  they  choose  to 
ride  in  their  cars** 

This  case,  decided  by  our  late  Supreme  Court  upon  full 
connderation  and  in  ao  emphatic  a  manner,  ought  to  be  con- 
duflive,  unless  ft  appears  upon  principle  to  be  clearly  erro- 
neous. It  has  never  been  overruled,  nor  has  its  force  been 
materially  impaired  by  any  decision  in  this  state.  The  case 
Swrru       Voi     11  14 
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of  Aiaam  v.  TAe  Saratoga  and  Washington  Railroad  Company 
( tl  Barb.  S.  C.  R.y  414)  might  seem,  both  from  the  note  of 
the  reporter  and  from  some  of  the  remarks  of  the  learned 
judge  who  delivered  the  opinion,  to  be  inconsistent  with  the 
case  just  reviewed;  but  upon  careful  examination  it  will 
be  found  that  nothing  which  was  necessarily  decided  in  it 
conflicts  in  the  slightest  degree  with  that  case. 

The  action  was  ejectment,  to  recover  portions  of  a  street 
in  the  village  of  Whitehall  called  Church-street,  upon  and 
aloDg  which  the  defendants  had  constructed  their  railroad 
track.  Jeremiah  Adams,  under  whom  the  plaintiff  claimed, 
had  originally  dedicated  the  street  to  the  use  of  the  public, 
laying  out  lots  on  each  side,  all  of  which  he  had  sold  and 
conveyed  to  different  individuals.  The  plaintiff's  claim 
rested  upon  the  ground  that  the  title  of  the  purchasers  of 
these  lots  did  not  extend  to  the  centre  of  the  street.  The 
court,  however,  rejected  this  claim,  and  held  that  the  plain* 
tiff  had  no  title  whatever  to  the  land  occupied  by  the  defen- 
dants' road.  This  certainly  was  sufficient  to  dispose  of  the 
case,  and  all  that  was  said,  therefore,  upon  the  question 
depending  here,  was  strictly  obiter.  The  same  may  be  said  in 
regard  to  the  case  of  Milhau  v.  Sharp  ( 16  Barb.  S.  C*  R*t 
193).    The  question  did  not  arise  in  that  case. 

We  might,  therefore,  with  propriety,  perhaps,  consider 
the  case  of  The  Presbyterian  Society  in  Waterloo  v.  The 
Auburn  and  Rochester  Railroad  Company  {supra)  as  defini- 
tively settling  the  point  in  this  state. 

I  vnll,  however,  refer  to  the  case  of  The  Philadelphia  tjnd 
Trenton  Railroad  Company  (6  Whart.j  26),  by  way  of  illus- 
trating the  reasoning  that  must  be  resorted  to  in  order  to 
sustain  the  right  of  a  railroad  company  to  occupy  a  high- 
way, VTithout  making  any  compensation  to  the  individual 
owners  of  the  fee.  The  case  came  before  the  Supreme  Court 
of  Pennsylvania,  upon  exceptions  to  the  report  of  the  jurors 
or  commissioners  appointed  by  the  Court  of  Quarter  SessiouF 
of  Philadc^lphia  county  to  designate  the  route  of  the  road 
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they  haying  located  a  part  of  the  road  upon  and  along  Front 
street,  in  the  district  of  Kensmgton,  a  part  of  the  city  of 
Philadelphia. 

Exceptions  were  taken  by  the  commissioners  haying  charge 
of  the  streets  in  Kensington,  and  also  by  the  indiyidual  pro 
prietors  of  lots  on  Front-street ;  by  the  former,  on  the  ground 
that  the  location  of  the  road  upon  the  street  interfered  with 
the  public  easement  yested  in  the  corporation  of  the  city, 
and  by  the  indiyidual  citizens  on  the  ground  that  priyate 
property  was  taken  for  public  use  without  compensation, 
contrary  to  the  proyision  of  the  state  constitution. 

The  exception  of  the  commissioners  is  answered  by  Chief 
Justice  GiBSOX  in  this  wise.  He  says:  ''The  legal  title  to 
the  ground,  therefore,  remains  in  him  who  owned  it  before 
the  street  was  laid  out;  but  eyen  that  is  an  immaterial  con- 
sideration, for  an  adyerse  right  of  soil  could  not  impair  the 
public  right  of  way  oyer  it,  or  preyent  the  legislature  from 
modifying^  abridging  or  eniarf^n^  its  tise^  whether  the  title 
was  m  a  corporation  or  a*  strangerJ^  It  is  unnecessary 
here  to  question  the  soundness  of  this  position,  although 
%  doubt  might  arise  whether  an  easement  which  is  quasi 
at  least  a  matter  of  contract  can  properly  be  abridged  or 
enlarged  by  the  legislature.  The  doctrine  may  perhaps  be 
true  in  respect  to  the  streets  of  a  city,  so  far  as  the  corpora- 
tion alone  is  concerned,  on  the  ground  that  the  easement  is 
act  for  the  exclusiye  benefit  of  the  corporators  but  of  the 
whole  people,  and,  therefore,  that  the  ultimate  trust  is  in 
the  state  goyemment;  but  that  the  legislature  haye  the 
power  to  enlarge  a  use,  as  against  the  donor  or  yendor  of  / 
such  use,  is  a  doctrine  to  which  I  cannot  giye  my  assent.       ' 

But  the  chief  justice  giyes  a  different  answer  to  the  excep- 
tion by  the  indiyidual  proprietors.  He  says :  "  What,  then, 
is  the  interest  of  an  indiyidual  inhabitant,  as  a  subject  of 
compensation,  under  the  constitutional  injunction  that  priyate 
property  be  not  taken  by  a  corporation  for  public  use  with- 
out it?    Eyen  agreeing  that  his  ground  extends  to  the  middla 
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of  the  street,  the  public  have  a  right  of  way  over  it*  Neith^ 
the  part  used  for  the  street  nor  the  part  occupied  by  hixnself 
is  taken  away  from  him ;  and  as  it  was  dedicated  to  puMit 
use^  tmthout  restriction^  he  is  not  within  the  benefit  of  the  con- 
stitutional  prohibition,  which  extends  not  to  matters  of 
annoyance." 

Is  this  sound  doctrine?  Is  it  true  that  one  who  dedicates 
land,  for  a  highway  or  street,  dedicates  it  to  the  publie 
use  without  restriction?  I  apprehend  it  is  an  assumption 
wholly  unfounded,  and  contrary  to  a  multitude  of  cases  in 
which  it  has  been  held  that  the  public  acquire  nothing 
beyond  the  mere  right  of  passing  and  repassing  upon  the 
highway,  and  that  in  all  other  respects  the  rights  of /lie  ori* 
ginal  owner  remain  unimpaired. 

I  will  not  dwell  longer  upon  this  case,  as  it  will  not  be 
seriously,  and  cannot  be  successfully,  contended  either  that 
the  deoUcation  of  laqd  for  a  highway  gives  to  the  public  aa 
unlimited  use,  or  that  tiie  legislature  have  the  power  to 
encroach  upon  the  reserved  rights  of  the  owner  by  materially 
enlarging  or  changing  the  nature  of  the  public  easement. 

The  only  plausible  ground  which  can  be  taken  is  that 
which  was  assumed  in  the  case  of  The  Presbyterian  Society 
of  Waterloo  v.  The  Auburn  and  Rochester  Railroad  Company 
{supra ),  and  which  has  also  been  assumed  here,  viz. :  That  to 
convert  a  highway  into  a  railroad  track  is  no  material  change 
in,  or  enlargement  of,  the  uses  to  which  it  was  originally  dedi* 
cated ;  that  the  construction  of  a  railroad  along  a  higliway  is 
simply  one  of  the  modes  of  accomplishing  the  object  of  tiie 
original  dedication,  viz.,  that  of  creating  a  thoroughfare  and 
passage-way  for  the  public ;  in  short,  that  the  railroad  is  a 
q^ies  of  highway,  and  that  the  two  uses  are  substantially 
identical. 

But  is  this  assumption  just?  Axe  the  two  uses  tiie  same? 
If  the  only  difference  consisted  in  the  introduction  of  a  new 
motive  power,  it  would  not  be  material.  But  is  tiiere  no 
distinctioa  between  tiie  common  right  of  every  man  to 
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apon  the  road  a  conveyance  of  his  own  at  will,  and  the  right 
of  a  corporation  to  use  its  conveyances  to  the  exclusion  of 
sU  others ;  between  the  right  of  a  man  to  travel  in  his  own 
arriage  without  pay,  and  the  right  to  travel  in  the  oar  of  a 
failroad  company  on  paying  their  price  ? 

It  may  be  said  that  the  use  of  the  road  as  a  common  high- 

way  is  not  gubverted;  that  a  man  may  still  drive  hi.  own 

carriage  upon  it*    Without  pausing  to  notice  the  fallacy  of 

thiB  argument,  and  the  impracticability  of  the  enjoyment  of 

sach  a  right  where  railroad  traips  are  passing  and  repassing 

every  haLT  hour,  let  us  look  at  the  subject  in  another  point 

of  view.    The  right  of  the  public  in  a  highway  is  an  ease*  ^ 

ment,  and'  one  that  is  vested  in  the  whole  public*    Is  not 

the  right  of  a  railroad  company,  if  it  has  a  right  to  construct 

its  track  upon  the  road,  also  an  easement  ?     This  cannot 

be  denied,  nor  that  the  latter  easement  is  enjoyed,  not  by 

the  public  at  large,  but  by  a  corporation ;  because  it  will  not 

be  prdiended  that  every  man  would  have  a  right  to  go  and 

lay  down  his  timbers,  and  his  iron  rails,  and  make  a  railroad 

upon  a  highway.    Here,  then,  are  two  easements;  one  vested 

ia  the  public,  the  other  in  the  railroad  company.    These 

easements  are  property,  and  that  of  the  railroad  company  is 

valuable*    How  was  it  acquired?    It  has  cost  the  compMiy 

pothinfir.    The  theory  must  be  that  it  is  carved  out  and  is  a 

part  of  the  public  easement,  and  is  therefore  the  gift  of  the 

public.    This  would  do,  if  it  was  given  solely  at  the  expense 

of  the  public.     But  it  is  manifest  that  it  is  at  the  joint 

expettse  of  the  public  and  the  owner  of  the  fee.    Ought  not 

tiie  latter,  then,  to  have  been  consulted? 

But  it  is  unnecessary  to  refine  upon  this  case.  Any  one 
can  see  that,  to  convert  a  common  highway,  running  over  a 
ma&'s  land,  into  a  railroad,  is  to  impose  an  additional  burden 
upon  the  land,  and  greatly  to  impair  its  value.  As  no  com- 
pensation has,  in  this  case,  been  made  to  the  owner,  his  con- 
seat  must  in  some  way  be  shown.  The  argument  is,  that  as 
he  has  consented  to  the  laying  out  of  a  highway  upon  his 
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limdy  ergOj  he  has  consented  to  the  building  of  a  raikoad  upon 
it;  although  one  of  these  benefits  his  land,  renders  access  to 
.  it  easy,  and  enhances  its  price,  while  the  other  makes  access 
to  it  both  difficult  and  dangerous,  and  renders  it  company 
tively  valueless.  Were  the  transaction  .between  two  indi- 
viduals, every  one  would  see  at  once  the  injustice  of  the  con- 
clusion attempted  to  be  drawn.  It  is  the  public  interest 
supposed  to  be  involved  which  begets  the  difficultv%  and  it  is 
just  for  this  reason  that  the  constitution  interferes  for  the 
protection  of  individual  rights,  and  provides  that  private 
property  shall  not  be  taken  for  public  use  without  compen- 
sation ;  a  provision  no  less  necessary  than  just,  and  one  which 
it  is  the  duty  of  the  courts  to  see  honestly  and  fairly  enforced. 
The  case  stated  by  the  learned  justice  who  delivered  a 
dissenting  opinion  in  the  Supreme  Court  is  a  striking  illus- 
tration of  the  injustice  that  would  frequently  be  done  under 
the  rule  contended  for  by  the  defendants.  A  street  was  laid 
out  through  a  man's  land,  and  he  was  assessed  severaf  hun- 
dred dollars  for  benefits,  in  addition  to  the  land  taken ;  and 
before  the  street  was  opened  it  was  taken  by  a  railroad  com- 
pany and  converted  into  the  track  of  their  road.  The  owner 
lost  his  land,  had  to  pay  several  hundred  dollars,  and  had 
the  annoyance  of  the  railroad  besides ;  while  the  railroad 
company  got  the  road  for  nothing. 

The  case  of  Inhabitants  of  Springfield  v.  Connecticut  River 
Railroad  Company  {4:  Ctcsh.,  63)  shows  what  the  Supreme 
Court  of  Massachusetts  thought  of  the  argument  that  the 
uses  are  the  same.  It  was  insisted  there,  on  the  part  of  the 
defendants,  that  the  power  conferred  upon  them  by  the  legis- 
lature, to  build  their  road  between  certain  termini,  gave  them 
by  necessary  implication  the  right  to  build  their  track  upon 
any  intervening  highway.  But  Chief  Justice  Shaw,  in  reply 
to  this  argument,  says :  "  The  two  uses  are  almost,  if  not 
wholly,  inconsistent  with  each  other,  so  that  taking  the  high- 
way for  a  railroad  will  nearly  supersede  the  former  use  to 
which  it  had  been  legally  appropriated.     The  whole  cour9ct 
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of  legislation  on  the  subject  of  railroads  is  opposed  to  sacfa 
a  construction." 

I  concur  with  the  learned  chief  justice,  and  have  no 
hesitation  in  coming  to  the  conclusion  that  the  dedication 
of  land  to  the  use  of  the  public  as  a  highway  is  not  a  dedi- 
cation of  it  to  the  use  of  a  railroad  company ;  that  the  two 
uses  are  essentially  different ;  and  that,  consequently,  a  rail- 
way cannot  be  built  upon  a  highway  without  compensation 
to  the  owners  of  the  fee.  The  legislative  provisions  on  the 
subject  were  probably  intended,  as  was  intimated  in  The 
FresbyCerian  Society  of  Waterloo  v.  Auburn  atid  Rochester 
BaUroad  Company  {supra),  to  confer  the  right  so  far  only  as 
the  public  easement  is  concerned,  leaving  the  companies  to 
deal  with  the  private  rights  of  individuals  in  the  ordinary 
mode.  If,  however,  more  was  intended,  the  provisions  are 
clearly  in  conflict  with  the  constitution,  and  cannot  be  sus- 
tained. 

It  follows  that  the  defendants,  in  constructing  their  road 
apon  Washington-street  without  the  consent  of  the  plaintiff, 
and  without  any  appraisal  of  his  damages  or  compensation  to 
him  in  any  form,  were  guilty  of  an  unwarrantable  intrusion 
and  trespass  upon  his  property,  and  that  he  is  entitled  to 
relief.  Although  he  had  a  remedy  at  law  for  the  trespass, 
yet,  as  the  trespass  was  of  a  continuous  nature,  he  had  a 
right  to  come  into  a  court  of  equity,  and  to  mvoke  its 
restraining  power  to  prevent  a  multiplicity  of  suits,  and  can 
of  coarse  recover  his  damages  as  incidental  to  this  equitable 
relief.  There  may  be  doubt  as  to  his  right  to  recover  in  this 
suit  the  damages  upon  the  lots  which  have  been  sold; 
because,  as  to  those  lots,  there  was  no  occasion  to  ask  any 
equitable  relief,  and  to  permit  the  damages  to  be  assessed  in 
this  suit,  in  effect  deprives  the  defendants  of  the  right  to 
have  them  assessed  by  a  jury.  But  as  this  question  has  not 
been  raised,  it  is  unnecessary  to  consider  it. 

The  judgment  must  be  reversed,  and  there  must  be  a  nevf 
trial,  with  costs  to  abide  the  event. 


112  CASES  IN  THE  COUKT  OF  APPEALS. 


IB    112 
l;*)    237 


Anstin  «.  Searing. 


SHAKKi<Ain>,  J.9  read  an  opinion  concurring  in  the  result 
of  the  foregoing,  and  discussing  certain  questions  of  evideace 
v^hich  the  disposition  of  the  main  point,  in  accordance  with 
his  opinion  and  that  of  Seldek,  J.,  rendered  it  immaterial 
to  decide,  and  which  were  therefore  not  passed  upon  by  the 
court.  CoMSTOCK  and  Paiqe,  Js.,  took  no  part  in  the  deci 
Mon.    All  the  other  judges  concurring, 

Judgment  reversed  and  new  trial  ordered 
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ka  agteement  by  which  the  membera  of  an  association  nndertake  to  oonfei 
jadicial  powers,  in  respect  to  the  property  in  which  they  have  a  commoo 
interest,  upon  a  body  olf  men  or  officers,  to  be  from  time  to  time  selected 
oat  of  the  association  at  large,  as  a  tribunal  haying  general  authority  to 
adyudicate  upon  alleged  violations  of  the  rules  of  the  association,  and  to 
decree  a  forfeiture  of  the  rights,  to  such  property,  of  the  parties  adjudged  to 
bare  been  guilty  of  such  violation,  is  void.  The  courts  will  not  aid  in 
enforcing  the  judgment  of  a  tribunal  sought  to  be  created  by  private  com- 
pact, except  in  cases  of  a  submission  to  arbitration  of  specific  matters  of 
controversy. 

It  sgems  that  the  civil -courts  will  not  take  notice  of  or  give  effect  to  the  con- 
stitution or  laws  of  a  voluntary,  unincorporated  association,  nor  regard  a 
member  thereof  as  coming  under  any  obligation  or  disability,  growing  out 
of  such  constitution  or  laws,  not  proved  to  have  been  assumed  l>y  him  iu 
such  a  manner  as  would  establish  a  valid  contract  between  individuals  not 
members  of  the  association. 

Tbe  plaintiff,  for  himself  and  others,  claimed  title  to  certain  personal  property 
under  an  adjudication  of  a  body,  existing  in  an  association  of  persons  calling 
themselves  Odd  Fellows,  known  as  the  grand  lodge,  by  whose  adjudicattoTis. 
in  all  matters  relating  to  the  affairs,  discipline  and  property  of  the  associa- 
tion, it  is  assumed  that  the  plainCiff  and  the  defendants  had,  by  an  execuloxy 
contract,  agreed  to  be  bound,  both  parties  being  members  of  such  association, 
which  is  voluntary  and  unincorporated,  and  having  contributed  to  the  ftmds 
in  controversy  under  that  agreement ;  EM,  that  the  courts  will  not  enforca 
such  a  contract,  nor  lend  their  aid  to  give  efiect  to  the  decrees  of  a  feribuna] 
thof  constituted. 


ALBANY,  SEPTEMBER,  1861  US 


Austin  9,  Searing. 


ViMtter  tto  act  fa  relaition  to  aatts  by  and  against  Joint  stock  companlas  and 
assoeiiitiOBS  {ck.2&Sof  1849),  and  the  act  to  extend  its  provisions  to  eom- 
panies  haying  a  Joint  and  common  interest  in  property  {ch,  466  qf  1861 ), 
include  priTate  partnerships  or  companies  having  more  than  seven  members, 
nut  organized  In  porsnanoe  of  any  statute,  fumv. 

Appeal  from  the  Supreme  Court.  The  question  arose 
upon  demurrer  to  the  complaiut,  which  states  that  the  plain- 
tiff sues  according  to  the  form  of  the  statute,  etc.,  as  treasurer 
of  Cayuga  Lodge,  No.  80,  of  the  Independent  Order  of  Odd 
Fellows  of  Northern  New- York,  an  association  of  persons 
thirty-seven  in  number,  who  are  named,  and  all  of  whom,  it 
IS  averred,  have  an  interest  in  the  right  of  action,  money, 
property  and  effects  thereinafter  mentioned  as  belonging  to 
the  association.  It  avers  that  there  exists  in  the  United 
States  a  benevolent  and  charitable  association,  comprising 
many  thousand  persons,  denominated  the  Independent  Order 
of  Odd  Fellows ;  that  the  organization  of  the  said  association 
admits  the  existence  of  several  subdivisions  or  branches, 
each  a  perfect  and  complete  association  of  itself,  denominated 
grand  lodges  of  the  state  or  district  in  which  the  members 
reside ;  that  tiiese  grand  lodges  are  composed  of  certain 
members  of  subordinate  lodges,  who,  by  the  constitution  of 
the  said  grand  lodges,  are  entitled  to  seats  therein,  and  are 
represented  by  delegates  in  a  national  association  or  congress 
of  representatives,  which  is  denominated  the  Grand  Lodge 
of  the  Independent  Order  of  Odd  Fellows  in  the  United 
States  of  America,  and  is  the  superior  council  and  supreme 
tribunal  to  which  the  grand  lodges  of  the  order  in  the  seve- 
ral states  are  subordinate  in  jurisdiction  and  authority ;  that 
the  grand  lodge  of  each  state  is  a  complete  association  of 
itself,  but  subject  at  all  times  to  the  resolves,  orders  and 
decrees  of  the  Grand  Lodge  of  the  United  States,  and  has  a 
constitution  to  which  its  members  are  obligated  to  subscribe ; 
that  there  are  two  grand  lodges  in  the  State  of  New- York, 
organized  under  separate  charters  from  the  Grand  Lodge  of 
the  United  States ;  that  one  of  these  is  styled  th<>k  Grand 
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Lodge  of  Northern  New-York,  within  the  jurisdiction  of 
which  there  are  upwards  of  four  hundred  minor  lodges  like 
that  which  the  plaintiff  represents,  each  of  which  is  subor* 
dinate  to  the  said  grand  lodge  of  the  district,  which  is 
invested  with  ample  authority  at  all  times  to  revoke  its 
charter,  suspend  or  terminate  its  existence,  and  demand  and 
receive  its  charter,  books,  papers,  regalia,  money,  property 
and  effects ;  that  all  the  property  of  the  subordinate  lodge  is 
held  subject  to  the  authority  of  the  grand  lodge  to  decree 
its  confiscation,  whenever  in  the  opinion  of  said  grand  lodge, 
upon  a  case  regularly  brought  before  it,  it  shall  satisfactorily 
appear  that  such  subordinate  lodge  is  guilty  of  insubordina- 
tion to  the  constituted  authorities  of  the  order  in  the  juris- 
diction in  which  it  is  located ;  that  one  of  these  subordinate 
lodges  exists  in  the  city  of  Auburn,  by  virtue  of  a  charter 
from  the  grand  lodge  of  the  district,  called  Cayuga  Lodge, 
No.  80,  of  which  the  plaintiff  is  treasurer;  that  the  members 
of  this  lodge  are  the  owners  of  certain  property  and  effects 
described  in  the  complaint,  in  which  each  and  every  one  of 
the  members  of  the  said  lodge  have  an  equal  interest ;  that 
each  member  of  a  subordinate  lodge  subscribes  to  the  arti- 
cles of  association  or  constitution  of  said  lodge ;  that  there 
had  formerly  existed  a  subordinate  lodge  in  Auburn,  called 
by  the  same  name  as  the  present  lodge,  of  which  the  defen- 
dant and  the  persons  whom  the  plaintiff  represents  were 
mutually  members ;  that  charges  have  been  preferred  against 
this  lodge  to  the  grand  lodge  for  insubordination,  and  that 
such  proceedings  have  been  had  thereon  that  the  charter  of 
said  lodge  has  been  revoked,  and  the  lodge  regularly  expelled, 
according  to  the  constitution  of  the  said  grand  lodge;  that, 
according  to  the  constitution  of  the  grand  lodge,  the  title  of 
the  Cayuga  Lodge,  No.  80,  to  its  charter,  books,  papers,  pro- 
perty and  funds  was,  by  the  said  act  of  expulsion,  divested, 
and  that  the  same  became  thereby,  by  the  force  and  effect  of 
such  expulsion,  the  property  of  the  grand  lodge,  as  trustee, 
to  be  restored,  in  case  the  said  subordinate  lodge  should  be 
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reinstated;  that  the  defendants  were  officers  of  the  said 
Cayuga  Lodge  at  the  time  of  its  expulsion,  and  had  the  cus- 
tody and  control  of  its  property  and  effects,  which,  by  virtue 
of  tiie  constitution  of  the  grand  lodge,  they  held  as  trustees, 
subject  to  the  order  of  the  grand  lodge ;  that  the  grand  mas- 
ter of  the  grand  lodge  proceeded  to  demand  of  the  defendants 
the  property  and  effects  of  the  expelled  lodge,  but  that  the 
defendants  refused  to  transfer  or  surrender  them ;  that  the 
persons  whom  the  plaiDtiff  represents,  not  having  partici- 
pated in  the  acts  of  insubordination  of  the  expelled  lodge, 
had  applied  to  the  grand  lodge  to  be  restored  to  their  former 
rights  as  a  subordinate  lodge,  and  had  been  thereupon 
restored  to  their  original  charter,  and  authorized  to  demand, 
recover  and  receive  such  effects,  in  whose  hands  soever 
the  same  might  be  found;  that,  by  the  terms  of  the  respec- 
tive constitutions  of  the  said  grand  and  subordinate  lodges, 
the  members  of  the  Cayuga  Lodge  thus  restored  became 
thereby  reinvested  with  the  title  to  the  property  and  effects 
of  the  fonner  lodge ;  that  this  property  had  always  been 
kept  in  a  place  in  the  city  of  Auburn,  called  Odd  Fellows' 
Hall,  until  after  the  expulsion  of  the  lodge,  when  it  was 
taken  and  carried  away  by  the  defendants,  who  have  ever 
since  kept  and  withheld  the  same  from  the  officers  of  the 
grand  lodge,  and  from  the  plaintiff  and  his  associates. 

The  complaint  also  charges  a  combination  and  confederacy 
on  the  part  of  the  defendants  to  defraud  the  plaintiff  and  his 
associates,  and  to  defeat  their  just' claims  to  the  property 
and  effects  aforesaid ;  and  concludes  with  a  prayer  that  it 
might  be  adjudged  and  declared  that  the  plaintiff,  as  treasu- 
rer of  the  restored  lodge,  is  entitled  to  the  property  and 
effects  of  the  original  lodge,  consisting  of  its  charter,  regalia, 
books,  papers,  &c. ;  that  the  defendants  held  the  same  in 
trust  for  him,  and  that  they  be  ordered  to  account  for  and 
deliver  over  such  property,  or  to  make  compensation  there* 
fur. 
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CiopieB  of  the  constitution  of  the  grand  lodge,  and  of  th« 
subordinate  lodge,  are  annexed  to  and  made  part  of  the  com- 
plaint, the  provisions  of  which  bear  out  the  averments  in 
the  complaint  in  respect  to  them. 

To  thijs  complaint  the  defendants  demurred,  specifying 
various  grounds  of  demurrer ;  among  others,  that  the  plain- 
tiff has  no  legal  capacity  to  bring  the  action  as  treasurer, 
without  joining  the  persons  in  whose  behalf  he  claims  to 
sue,  and  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  court  at  special  term, 
in  the  seventh  district,  overruled  the  demurrer.  Upon 
appeal,  the  court  at  general  term  reversed  this  judgment, 
and  final  judgment  for  the  defendants  having  been  perfected, 
the  plaintiff  appealed  to  this  court,  where  the  case  was  sub- 
mitted on  printed  arguments. 

Benjamin  F.  HaU^  for  the  appellant. 

George  Rathbunj  for  the  respondents. 

Shakkland,  J.  It  appears  from  the  complaint,  and  the 
documents  therein  referred  to  and  made  part  thereof,  that 
the  Independent  Order  of  Odd  Fellows  is  a  voluntary  asso- 
ciation, unincorporated ;  and  that  one  of  its  professed  objects 
is  benevolence,  to  be  bestowed  on  the  members  of  the  order 
who  are  in  distress.  The  funds  of  the  order  are  made  up 
from  assessments,  initiation  fees  and  other  dues,  specified  ii 
the  rules  of  the  association.  It  further  appears  that  the 
association  is  composed  of  several  judicatories  or  degrees, 
subject  to  a  supreme  or  national  council. 

The  defendants  allege,  in  support  of  the  demurrer,  that 
the  plaintiff  is  not  entitled  to  sue  alone,  but  should  make  all 
«his  associates  parties ;  and  also  that  the  complaint  does  not 
disclose  a  cause  of  action.  The  plaintiff  relies  on  the  acts  of 
April  7th,  1849,  and  July  9th,  1851^  as  an  answer  to  the 
first  objection.    The  act  of  1849  authorize  *^  any  joint  stock 
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e(mipany  or  association,  consistiiig  of  seven  or  more  share- 
holders or  associates,  to  sue  or  be  sued  in  the  name  of  the 
president  or  treasurer."  The  act  of  1861  extends  the  pro- 
yisions  of  the  first  act  ^'to  anj  comp'jij  or  association 
composed  of  not  less  than  seven  persons,  who  are  owners 
of  or  have  an  interest  in  any  property,  right  of  action  or 
demand,  jointly  or  in  common,  or  who  may  be  liable  to  any 
action  on  account  of  any  sudi  ownership  or  interest,"  &c. 
I  am  of  opinion  these  acts  relate  only  to  those  associations 
or  companies  which  are  authorized,  by  acts  of  the  legis- 
lature, for  the  various  purposes  of  banking,  insurance, 
railroads,  plank  roads,  &c.,  with  which  our  statute  books 
abound,  since  the  year  1838.  They  have  no  application  to 
private  voluntary  copartnerships  or  associations,  which  are 
not  organized  in  pursuance  of  some  statute.  These  last 
associations  must  sue,  as  heretofore,  by  making  all  parties 
interested  parties  to  the  record,  except  where  exonerated  by 
the  one  hundred  and  thirteenth  and  one  hundred  and  nine- 
teenth  sections  of  the  Code,  or,  perhaps,  in  some  other 
peculiar  cases  not  necessary  to  be  here  noticed*  The  com- 
plaint discloses  the  fact  that  several  other  individuals,  named 
therein,  are  interested  equally  with  the  plaintiff  in  the  main- 
tenance of  this  action,  and  in  the  avails  thereof,  if  it  can  be 
sustained.  The  case  falls,  therefore,  within  subdivision  four 
of  section  one  hundred  and  forty-four  of  the  Code,  which 
allows  a  demurrer  to  be  interposed  when  it  shall  appear  that 
there  is  a  defect  of  pi^es,  plaintiff  or  defendant  |  and  this 
defect  ia  specially  pointed  out  as  the  second  ground  of 
demurrer. 

If  the  above  conclusion  is  correct  as  to  the  validity  of  the 
objection  of  defect  of  parties,  it  must  lead  to  an  affirmance 
of  the  judgment  of  the  Supr^ne  Court  at  general  term 
without  deciding  any  other  point  in  the  case ;  but  as  other 
members  of  this  court  may  not  concur  in  that  conclusion,  I 
will  briefly  examine  the  main  question  discussed  in  the  court 
bebw,  and  upon  which  its  judgment  rests.    That  questitm  in 
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Bubstantialiy  whether  the  courts  will  entertain  a  suit  to  en- 
force  the  adjudication  of  the  self-constituted  judicatories  of 
the  Order  of  Odd  Fellows  in  the  course  of  their  discipline. 
[The  learned  judge  then  proceeded  to  discuss  this  ques- 
tion, and  arrived  at  a  negative  conclusion,  for  reasons  whicb 
are  more  fully  stated  in  the  opinion  of  Judge  Seldek.*] 

Selden,  J.  The  complwiti  upon  which  the  questions  ip 
this  case  arise,  sets  out  what  appears  to  be  a  regular  govern- 
mental organization,  with  its  constitution  and  laws,  and 
powers  legislative  and  judicial.  The  head  of  this  organiza- 
tion is  a  congress  of  representatives,  called  the  Grand  Lodge 
of  the  United  States,  which  not  only  legislates  for  all  lodges 
in  the  several  states,  but  also  exercises  judicial  powers  ovei 
them ;  for  the  complaint  states  that  the  grand  lodges  of  th<) 
several  states  are  subject  at  all  times  to  the  resolves,  orden 
and  decrees  of  the  congress  of  representatives,  and  are  amen, 
able  to  its  constitutional  authority.  The  grand  lodges  of  the 
several  states  and  districts  exercise  similar  powers.  They 
grant,  revoke  and  renew  charters,  make  by-laws,  and  pass 
judicially  upon  charges  presented  against  subordinate  lodges, 
expelling  or  reinstating  them  at  pleasure.  These  powers 
extend  to  the  confiscation  of  the  entire  property  of  a  subor^ 
dmate  lodge,  whenever,  in  the  opinion  of  the  grand  lodge 
upon  a  case  brought  regularly  before  it,  it  shall  satisfactorily 
appear  that  such  subordinate  lodge  is  guilty  of  insubordina- 
tion. Kow  all  this  is  very  well,  so  long  as  the  lodges  neither 
violate  nor  ask  any  aid  from  the  law;  but  it  may  with  pro«^ 
priety  be  doubted  whether  the  judicial  power  of  the  state  is 
to  be  invoked  to  uphold  and  enforce  the  decrees  of  these 
self-constituted  judicatories. 

It  is  to  be  remarked  that  these  lodges  are  charitable  insti 
tutions,  whose  objects  commend  them  extensively  to  public 
favor,  and  that  there  are  four  hundred  of  them  in  northern 
New-York  alone,  and,  being  purely  voluntary  associations, 
there  is,  of  course,  no  limit  to  the  amount  of  property  which 
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thej  ni^y  acquire.  If  this  suit  can  be  maintained,  then  all 
this  propert}  ^owerer  vast,  is  ultimately  controlled,  not  by 
any  power  Within  the  state,  but  by  the  Grand  Lodge  of  the 
United  States ;  for,  by  the  constitution  of  these  lodges,  as 
given  in  the  complaint,  it  will  be  seen  that  on  the  expulsion 
of  any  subordinate  lodge  (which  is  a  matter  resting  entirely 
in  the  wUl  of  che  grand  lodge  of  the  state  or  district),  the 
whole  property  of  the  lodge  expelled  is,  ipso  facto^  vested  in 
the  grand  lodge,  which  is  under  no  obligation  to  reinstate 
the  lodge  or  restore  the  property;  and,  as  the  grand  lodge 
of  the  state  is  bound  to  obey  the  decrees  of  the  national 
lodge,  the  whole  property  is  thus  brought  under  the  control 
^f  the  latter.  This  is  entirely  unobjectionable,  so  long  as 
submission  to  these  decrees  is  merely  voluntary ;  but  the 
question  is,  whether  that  submission  is  to  be  legally  and 
judicially  enforced. 

Let  us  see  what  a  chancellor  of  England  said  about  a  case 
very  similar  to  this.  I  refer  to  the  case  of  Lhyd  v.  Loring 
( 6  Ves.,  783  ).  That  was  a  bill,  filed  by  Evan  Lloyd  and  two 
other  persons,  to  get  possession  of  the  dresses,  decorations, 
books,  papers,  &c.,  of  a  lodge  of  Free.  Masons,  called  the 
Caledonia  Chapter,  No.  2.  The  plaintijOT  stated  that  this 
lodge  was  regularly  organized  under  a  charter  from  the 
Grand  or  Head  Chapter  of  Royal  Arch  Masons ;  that  they 
were  its  chief  ofiicers,  and  as  such  were  entitled  by  virtue 
of  the  rules  of  the  society  to  the  charge  and  custody  of  the 
properiy  &c.,  which  the  defendants  had  forcibly  removed. 
The  defendants  demurred  there,  as  here,  to  the  bill.  The 
opinion  of  Lord  Chancellor  Eldox,  in  that  case,  is  so  precisely 
applicable  to  this,  that  I  will  make  one  or  two  extracts  from  it. 
He  said :  "  A  bill  might  be  filed  for  a  chattel,  the  plaintifis 
stating  themselves  to  be  jointly  interested  in  it  with  several 
other  persons;  but  it  would  be  very  dangerous  to  take 
notice  of  them  as  a  society  having  anything  of  constitution 
in  it.  In  this  bill  there  is  a  great  affectation  of  a  corporate 
character.    They  speak  of  their  laws  and  constitution,  and 
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the  original  charter  by  which  they  were  constituted.  In 
Allen  V.  The  Duke  of  Queenshury^  Lord  Thurlow  said  he 
would  convince  the  parties  that  they  had  no  laws  and  consti- 
tutions." And  again :  *'  That  this  court  will  hold  jurisdic* 
tion  to  have  a  chattel  delivered  up,  I  have  no  doubt ;  but  I 
am  alarmed  at  the  notion  that  these  voluntary  societies  are 
to  be  permitted  to  state  all  their  laws,  forms  and  constitu- 
tions upon  the  record,  and  then  to  tell  the  court  they  are 
individuals,  &c.  The  bill  states  that  they  subsist  under  a 
charter  granted  by  persons  who  are  now  dead ;  and  there- 
fore, if  this  charter  cannot  be  produced,  the  society  is  gone* 
Upon  principles  of  policy,  the  courts  of  this  country  do  not 
sit  to  determine  upon  charters  granted  by  persons  who  have 
not  the  prerogative  to  grant  charters.- ' 

This  appears  to  me  to  be  apt  and  sensible  language  in  the 
case  in  which  it  was  used,  where  the  charter,  constitution, 
&c.,  were  barely  referred  to ;  but  with  what  increased  force 
does  it  apply  to  the  case  before  iis,  in  which  we  have  spread 
upon  the  record  two  formal  constitutions,  one  of  which  con- 
tains fifteen  distinct  aiticles,  the  other  eleven,  each  article 
being  subdivided  into  a  variety  of  sections,  and  all  together 
embracing  a  complete  system  of  governmental  polity. 
There  is,  however,  no  objection  to  all  this,  provided  we 
apply  to  these  articles  the  same  rules  as  to  ordinary  agree- 
zjients  inter  partes^  and  give  to  them  no  peculiar  force  as  the 
institution  and  laws  of  an  organized  body. 

Admitting,  then,  the  action  to  be  well  brought,  in  the 
Dame  of  the  treasurer,  under  the  act  of  April  7>  1849,  about 
which  I  will  not  stop  to  inquire,  it  is  clear  that  the  plaintiff 
can  only  recover  by  showing  either  a  legal  or  equitable  title 
to  the  property  in  question  in  the  lodge  which  he  repi'e- 
Bents,  that  is,  in  the  associated  members  of  that  lodge. 
How  does  he  show  this  ?  It  is  conceded  by  the  complaint 
that  the  property  originally  belonged  to  the  lodge  expelled, 
of  which  the  defendants  were  members.  The  defendantSr 
herefore,  were  tenants  in  common,  with  the  plaintiff  and  l» 
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a&  iociates,  of  the  property,  and  had  an  equal  right  with  them 
to  its  custody.  It  is  incumbent  on  the  plaintiff  to  show  a 
legal  transfer  of  this  title.  This  he  assumes  to  do  by  show- 
ing the  expulsion,  by  the  grand  lodge,  of  the  old  Cayuga 
Lodge,  and  the  restoration  of  the  new.  The  effect  is  sup- 
posed to  be  wrought  through  the  operation  of  the  constitu- 
tions of  the  two  lodges.  But  it  is  obvious  that  these 
constitutions  can  have  no  binding  force  whatever,  except 
what  they  derive  from  the  assent  of  each  individual  mem- 
ber. That  is,  any  member,  to  be  bound  by  them,  must  have 
personally  assented  to  their  provisions.  It  is  only  as  con- 
tracts that  these  constitutions  are  in  the  least  obligatory. 
The  counsel  for  the  plaintiff  takes  this  view  of  the  case  in 
his  printed  argument.  He  says :  '^  The  court  is  sitting  to 
ludfire  between  individuals  as  to  rights  acquired  by  the  con- . 
tracts  between  ihem.  It  is  immaterial  whether  such  contracts 
are  made  in  the  form  of  subscriptions  to  general  constitu- 
tions and  by-laws  or  to  separate  articles  of  agreement." 

Viewed,  then,  as  contracts,  these  constitutions  must  be 
subject  to  the  same  rules  with  all  other  contracts.  It  musi. 
be  clearly  shown  that  the  defendants  have  assented  to  tho 
written  constitutions  of  these  lodges. 

The  complaint  avers  that  the  members  of  the  present 
Cayuga  Lodge  "  have,  each  and  every  one  of  them,  in  con- 
fonnity  with  the  usages  and  requirements  of  the  order, 
subscribed  to  an  article  of  association  denominated  a  consti- 
tution, a  copy  of  which  is  hereunto  annexed,"  &c.  There 
k  also  a  general  averment  that  the  grand  lodges  in  the  seve- 
ral states  have  constitutions  to  which  their  members  are 
obligated  to  subscribe,  and  do  subscribe,  and  that  one  of 
these  grand  lodges  is  denominated  the  Grand  Lodge  of 
Korthem  New-York,  and  that  this  lodge  has  public  and 
printed  articles  of  association,  styled  a  constitution,  a  copy 
of  which  is  thereunto  annexed.  But  there  is  no  averment 
that  this  constitution  was  ever  in  fact  subscribed  by  anybody, 
Qor  does  the  complaint  contain  any  direct  averment  that  the 
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defendants  ever  subscribed  the  constitution  of  any  lodge, 
either  grand  or  subordinate.  The  averment  relied  upon  by 
the  plaintiff  upon  the  subject  is  this :  after  stating  the  exist- 
ence of  the  original  Cayuga  Lodge,  and  that  the  plaintiff 
and  his  associates  and  the  defendants  were  all  members  of 
that  lodge,  the  complaint  proceeds  thus:  that,  as  such  mem- 
bers and  associates,  they  had,  each  and  every  of  them,  cove- 
nanted with  each  other  to  observe,  obey,  conform  to  and 
abide  by  the  constitution,  by-laws,  rules  and  regulations  of 
the  sam  lodge,  and  of  said  Grand  Lodge  of  Korthem  New 
York. 

Covenanted?  How?  Under  their  hands  and  seals?  It 
is  not  so  averred.  There  is  neither  profert  nor  offer  to  pro- 
duce the  covenant.  Will  this  do  in  a  legal  pleading  ?  I 
apprehend  not.    It  is  altogether  too  vague. 

Again,  what  constitution  did  they  covenant  to  observe? 
The  averment  says,  "  The  constitution,  by-laws,  Ac,  of 
the  Cayuga  Lodge,  and  of  said  Grand  Lodge  of  Northern 
New- York,"  but  does  not  set  forth  the  constitutions  in  this 
connection,  nor  give  any  reference  by  which  they  can  be 
identified  or  their  provisions  ascertained.  We  may  conjec- 
ture that  the  plaintiff  means  the  same  constitutions  which 
are  referred  to  elsewhere  in  the  complaint,  but  it  is  not  so 
averred. 

If  we  look  at  the  whole  complaint,  we  shall  see  that  it 
is  not  intended  to  be  averred  that  the  defendants  ever  sub- 
scribed the  constitution  of  the  grand  lodge.  This  was  done 
only  by  the  members  of  the  grand  lodge  itself.  It  is  diffi- 
cult to  see,  therefore,  how  the  provisions  of  that  instrument 
are  to  be  made  obligatory  upon  the  defendants  as  a  contract. 
There  is  nothing  in  the  constitution  of  the  expelled  lodge 
(which  probably  was  subscribed  by  the  defendants,  although 
that  is  not  in  terms  averred)  which  adopts  the  constitution 
of  the  grand  lodge.  It  is  this  latter  constitution  alone  which 
confers  the  power  by  which  the  property  in  question  is 
claimed  to  have  been  transferred. 
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Bat  were  it  distinctly  averred  that  the  defendaDts  had 
Bubscribed  the  constitution  of  the  grand  as  well  bs  of  the 
subordinate  lodge,  I  should  still  be  of  the  opinion  that  public 
policy  would  not  admit  of  parties  binding  themselves  by  such 
engagements.  The  effect  of  some  of  the  provisions  of  these 
constitutions  is  to  create  a  tribunal  having  power  to  adju- 
dicate upon  the  rights  of  property  of  all  the  members  of 
the  subordinate  lodges,  and  to  transfer  that  property  to 
others ;  the  members  of  this  tribunal  being  liable  to  con- 
stant fluctuations,  and  not  subject  in  any  case  to  the 
selection  or  control  of  the  parties  upon  whose  rights  they 
sit  in  judgment. 

To  create  a  judicial  tribunal  is  one  of  the  functions  of  the 
sovereign  power;  and  although  parties  may  always  make 
such  tribunal  for  themselves,  in  any  specific  case,  by  a  sub- 
mission to  arbitration,  yet  the  power  is  guarded  by  the  most 
cautious  rules.  A  contract  that  the  parties  will  submit,  con- 
fers no  power  upon  the  arbitrator ;  and  even  where  there  is 
an  actual  subnussion,  it  may  be  revoked  at  any  time.  The 
law  allows  the  party  up  to  the  last  moment  to  ascertain 
whether  there  is  not  some  covert  bias  or  prejudice  on  the 
part  of  the  arbitrator  chosen. 

It  would  hardly  accord  with  this  scrupulous  care  to  secure 
fairness,  in  such  cases,  that  parties  should  be  held  legally 
bound  by  the  sort  of  engagement  that  exists  here,  by  which 
the  most  extensive  judicial  powers  are  conferred  upon  bodies 
of  men  whose  individual  members  are  subject  to  continual 
fluctuation. 

Upon  all  these  grounds,  therefore,  and  especially  upon  the 
ground  that  the  complaint  does  not  show  that  the  defendants 
have  ever  assented  to  be  bound  by  the  provisions  of  the  con- 
stitution of  the  Grand  Lodge  of  Northern  New- York,  as  the 
same  is  sot  forth  in  the  complaint,  I  am  of  the  opinion  that 
the  complaint  is  insufficient,  and  that  the  judgment  of  the 
Supreme  Court  should  be  affirmed. 
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/  Brown,  J.  The  plaintiff  sues,  as  will  be  seen  by  the  title, 
as  the  treasurer  of  Cayuga  Lodge,  Na  80,  of  the  Independent 
Order  of  Odd  Fellows  of  Northern  New-York,  to  recover 
certain  property,  alleged  to  be  owned  by  the  said  organiza- 
tion  and  wrongfully  withheld  by  the  defendants.  The  ques- 
tion is  the  right  of  property,  and  the  plaintiff  must  show  the 
title  of  those  he  represents  before  he  can  recover.  It  is  not 
claimed  that  Cayuga  Lodge,  No.  80,  is  a  corporation,  or  has 
power  to  sue  and  be  sued  as  such;  but  the  action  is  brought 
under  the  provisions  of  the  act  of  April  7th,  1849,  and  the 
amendment  thereto,  passed  July  9th,  1851,  authorizing  any 
company  or  association,  composed  of  not  less  than  seven 
persons,  ''who  are  owners  of,  or  have  an  interest  in,  any 
property,  right  of  action  or  demand,  jointly  or  in  common> 
or  who  may  be  liable  to  any  action  on  account  of  such  own* 
ership  or  interest,"  to  sue  and  be  sued  in  the  name  of  the 
president  or  treasurer. 

The  property  in  controversy  was  held  and  owned  by  an 
association,  of  which  the  defendants  were  members,  known 
Dy  the  same  name  as  that  represented  by  the  plaintiff,  and 
was  confiscated  and  the  title  declared  to  be  vested  in  the 
plaintiff's  association,  by  a  decree  of  the  Grand  Lodge  of 
Odd  Fellows  of  Northern  New-York,  to  which  both  associa- 
tions were  subordinate,  for  some  act  of  contumacy  and  insub* 
ordination  committed  by  the  defendants'  association,  which 
it  is  not  material  to  particularize  further.  This  is  the  only 
title  the  plaintiff  sets  out  in  his  complaint. 

The  by-laws  and  regulations  of  these  voluntary  associa- 
tions may  all  be  very  well  in  their  place  and  sphere,  and 
may  command  generally  the  obedience  and  submission  of 
those  upon  whom  they  are  designed  to  act;  they  cannot, 
however,  have  the  force  of  law,  nor  impair  or  affect  the 
lights  of  property,  against  the  will  of  its  real  owners.  So 
long  as  the  members  of  these  bodies  yield  tlieir  assent  Q7 
concurrence,  it  is  all  very  well ;  the  law  ini^rpo'ies  no  obsta 
cle  or  objection.    But  when  orders  and  de<  rees-  j^  th^  ch^i 
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octer  of  those  referred  tO|  are  resisted,  and  the  owners  of 
jtfoperty  refuse  to  be  deprived  of  it,  then  it  will  be  found 
that  property  has  rights,  and  the  courts  of  justice  have 
duties,  of  which  the  plaintiff  in  this  action  seems  to  have 
an  indifierent  conception.  The  courts  of  justice  cannot  be 
called  upon  to  aid  in  enforcing  the  decrees  of  these  self- 
created  judicatories.  The  confiscation  and  forfeiture  of  pro* 
perty  is  an  act  of  sovereign  power ;  and  the  aid  of  this  or 
any  other  court  will  not  be  rendered  to  enforce  such  pro- 
ceedings, or  to  recognize  legal  or  supposed  legal  rights 
founded  xxpon  them. 

After  what  has  been  said  by  Lord  Eldon,  in  Lloyd  v. 
Loring  (6  Ves.j  773),  and  by  my  learned  associate.  Judge 
Selden,  in  this  case,  I  will  not  pursue  the  subject  further. 
The  judgment  should  be  affirmed. 

The  court  declined  to  pass  upon  the  question  whether  the 
plaintiff  was  entitled  to  sue  in  the  capacity  of  treasurer,  under 
the  statutes  of  1849  and  1851,  but  all  the  judges  concurred 
in  the  opinions  delivered  on  the  other  ground. 

Judgment  affirmed 


The  Fasmbsks  and  Mechanics'  Bane,  of  Kent  Countt, 
KiJtTXiAND,  V.  The  Butchers  and  Drovebs'  Bank. 

Ihe  certification,  by  an  authorized  agent,  of  a  negotiable  check  drawn  upon  a 
tanking  company,  is  equivalent  to  the  acceptance  of  a  bill  of  exchange, 
mA  imposes  upon  the  bank  an  obligation  to  pay  the  amount  for  which  the 
check  is  drawn  to  the  holder,  upon  donand,  at  any  time  before  the  statute 
of  limitations  attaches. 

k  bona  JlcU  holder,  for  yalue,  of  a  check,  negotiable  upon  Its  fkce,  and  certi- 
fied to  be  good  by  the  paying  teller  of  the  bank  on  which  it  is  drawn,  whose 
authority  to  certify  is  limited  to  cases  where  the  bank  has  Amds  of  the  drawer 
i&  hand  sufficient  to  coyer  the  check,  can  enforce  the  payment  of  the 


I  16  195> 

1130  IM' 

I 

16  IS5 

133  171 


10    135 
134    108 


16 

173 


126 
•265i 


126     CASES  IN  THE  COURT  OF  APPEALS, 


Farmers  and  Mechanics'  Bank,  of  Kent  Co.,  v.  Batchers  and  Drovers'  Bank. 

check,  although  the  drawer  has  not  snch  funds,  and  the  check  was  certified 
by  the  teller,  w^ithout  funds,  in  violation  of  his  duty,  for  the  mere  accom- 
modation of  the  drawer,  and  upon  his  promise  that  it  should  never  be 
presented  for  payment. 

Appeal  from  the  Superior  Court  of  New-York  city.  The 
plaintiff,  a  banking  corporation  of  the  State  of  Maryland, 
brought  the  action  to  recover  the  amount  of  five  checks, 
drawn  upon  the  defendant's  bank  by  T,  A.  C.  Green,  pay- 
able to  the  order  of  S.  W.  Spencer,  cashier  of  the  plaintiff. 
The  checks  were  all  dated  on  February  16th,  1862 ;  three 
were  for  $1000  each,  and  two  for  $1500  each,  and  each  of 
them  was  certified  upon  its  face  to  be  good  for  the  amount 
mentioned  therein,  by  R.  Peck,  the  defendant's  paying  teller. 
At  the  trial,  before  Mr.  Justice  Bosworth  and  a  jury,  it  was 
proved  that  it  was  the  custom  of  the  paying  teller  of  the 
defendant  to  certify  checks  as  good,  and  his  duty  thereupon 
to  make  an  ebtry  of  the  fact  of  such  certification  in  a  book 
kept  for  that  purpose.  When  Green,  the  drawer  of  the 
checks  in  suit,  applied  to  Peck,  the  teller,  to  certify  them, 
he  stated  that  he  wanted  them  to  send  to  the  south  to 
deposit  for  a  short  time,  until  other  securities  should  be 
substituted  for  them;  and  he  promised  that  they  should  not 
be  so  used  as  to  become  a  charge  against  the  bank,  but 
should  be  returned  to  the  teller.  Peck  testified  that  he  had 
no  authority  Irom .  any  officer  of  the  bank  to  certify  the 
checks  in  question,  and  never  informed  them  that  he  had 
certified  these  checks,  nor  did  he  enter  them  in  the  certifica- 
tion book.  The  defendant's  president  testified  that  liberty 
was  not  given  to  the  teller  to  certify  checks  when  the 
drawers  had  not  sufiicient  funds  in  the  bank,  except  by 
special  permission ;  and  that  he  had  instructed  the  teller  to 
be  careful  not  to  certify  checks,  unless  the  drawers  had 
funds  in  the  bank  to  cover  them.  The  checks  in  suit  were, 
it  was  proved,  forwarded  to  the  plaintiff,  and  by  it  applied, 
as  casbf  in  payment  of  installments  due  fi'om  Green,  and 
others  for  whom  he  acted  as  agent,  upon  capital  stock  in 
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plaintiff's  bank.  The  application  was  entered  on  the  books 
of  the  plaintiff  on  the  19th  of  February,  1852,  and  was 
made  in  pursuance  of  an  agreement  previously  made,  to 
which  Green  was  a  party  and  assented*  There  was  some 
evidence  that  the  plaintiff  had  previously  held  checks^ 
drawn  by  Green  on  the  defendant's  bank  and  certified  by 
Peck,  the  teller,  in  the  same  form  as  those  in  suit,  which  had 
been  presented  and  paid  by  the  defendant.  The  checks 
were  deposited  by  the  plaintiff  with  a  bank  in  Baltimore,  as 
collateral  security  for  redemptions  to  be  made  by  it  of  cir- 
culating notes  issued* by  the  plaintiff,  and  were  not  presented 
to  the  defendant  until  February,  1853,  at  or  about  the  time 
of  the  failure  of  Green,  the  drawer. 

The  judge  presiding  at  the  trial  charged  the  jury,  under 
exception  by  the  defendant,  that  there  was  no  doubt  of  the 
authority  of  Peck,  the  teller,  to  certify  checks  in  the  man- 
ner in  which  the  checks  in  question  are  certified,  so  as  to 
bind  the  defendant  to  pay  them  to  those  who  took  them  bona 
fidey  in  the  usual  course  of  business,  and  for  value  ;  that  if 
they  should  find  that  the  plaintiff  had  previously  held  similar 
checks,  certified  by  Peck  in  the  same  manner  that  these 
are,  and  that  they  had  been  uniformly  paid  by  the  defen- 
dant on  presentment,  without  objection,  then  the  plaintiff 
was  entitled  to  recover,  if  the  jury  should  also  find  that  the 
plaintiff  took  them  in  good  faith  and  for  value,  without 
notice  of  the  agreement  between  Green  and  the  teller,  or 
that  Peck,  in  certifying  them,  had  done  so  without  authority, 
or  m  violation  of  his  duty  to  the  defendant ;  that  if  the 
plamtiff  received  the  checks  in  actual  payment  and  satis- 
faction of  installments  then  due  to  it  on  subscriptions  for 
stock,  made  by  Green  and  others,  that  would  constitute  the 
plaintiff  a  holder  for  value.    But  if  the  plaintiff  took  the 
checks  merely  as  collateral  security  for  the  payment  of  such 
installments,  and  not  in  actual  payment  and  satisfaction,  the 
plaintiff  is  not  entitled  to  that  character.    The  jury  found  a 
verdict  for  the  plaintiff  for  the  amount  of  the  checks,  with 
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interest  from  the  time  paymenj;  was  demanded.  Judgrnent 
rvas  entered  upon  this  verdict  at  special  term,  which,  on 
appeal,  was  affirmed  by  the  Superior  Court  at  general  ^enn, 
and  the  defendant  appealed  to  this  court 

John  H.  Reynolds^  for  the  appellant 
Hmry  A.  Cram,  for  the  respondent* 

Selden,  J.  The  jury  in  this  case  have  found,  upon 
sufficient  evidence  and  under  proper  instructions  from  the 
court,  that  the  plaintiflS  were  holders,  for  value,  of  th» 
checks  in  question.  Each  of  these  checks,  if  duly  certified 
imposes  upon  the  bank  an  obligation  to  retain  the  amount 
for  which  the  check  is  drawn,  and  which,  by  the  certificaie, 
it  admits  it  has  in  hand  to  the  credit  of  the  drawer  to  mcei 
the  check  when  presented,  and  to  pay  the  same  to  the  holdei 
on  demand.  This  obligation  is  substantially  the  same  as  thai 
assumed  by  the  acceptor  of  an  ordinary  bill  of  exchange ; 
and  the  certificates  in  this  case,  if  authorized,  may  with 
propriety  be  regarded  as  virtual  acceptances  of  bills,  and 
the  bank  as  liable,  if  at  all,  as  acceptor. 

The  first  ground  upon  which  this  liability  is  resisted  is 
based,  not  upon  any  want  of  authority  in  the  particular 
agent  by  whom  the  checks  were  certified,  but  upon  a  want 
of  power  in  the  bank  to  bind  itself  by  the  contract 
sought  to  be  enforced.  It  is  insisted  that  the  bank  was 
not  authorized  by  its  charter  to  engage  in  transactions 
purely  fictitious,  having  no  connection  with  its  legitimate 
business,  or  to  pledge  its  credit  for  the  mere  accommodation 
of  third  persons. 

The  defendant  is  a  banking  corporation,  organized  under 
the  general  banking  law  of  this  state ;  and  it  is,  I  think,  a 
sound  position,  that  such  a  corporation  exceeds  its  powers 
when  it  becomes  the  mere  surety  for  another,  upon  a  con- 
tract in  which  it  has  no  interest,  or  lends  its  credit  in  any 
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form  for  the  exclusive  benefit  of  other  parties.  Such  a 
eontract  is  ultra  vires^  and  cannot  be  enforced  against  the 
bank  by  luiy  person  cognizant  of  the  facts.  But  it  by  no 
meaas  follows,  when  the  unauthorized  contract  is  in  the 
form  of  a  negotiable  instrument,  that  the  bank  can  avail 
itself  of  the  defence,  as  against  one  who,  without  notice, 
has  become  the  holder  of  the  paper  for  value.  This 
question  appears  to  have  arisen  in  the  case  of  Stoney^  v. 
TAe  American  Life  Insurance  Company  (11  Faige^  635), 
and  the  decision  of  the  court  upon  the  point  is  thus  stated 
by  the  reporter:  "A  negotiable  security  of  a  corporation, 
which  up<»i  its  face  appears  to  have  been  duly  issued  by 
such  corporation,  and  in  conformity  with  the  provisioi^s 
of  its  charter,  is  valid  in  the  hands  of  a  bona  Jide  holder 
thereof,  without  notice,  although  such  security  was  in  fact 
issued  for  a  purpose  and  at  a  place  not  authorized  by  the 
charter  of  the  corporation,  and  in  violation  of  the  laws  of 
the  state  where  it  was  actually  issued." 

Theie  is  a  dictum  of  the  chancellor,  to  the  same  effect,  in 
the  case  of  Safford  v.  Wyckcff  {  4  lEK,  442  ),  where  the  defence 
set  up  was,  that  the  act  of  tiie  bank,  in  issuing  the  bill  upon; 
which  the  action  was  brou^t,  was  ultra  vires.  The  chan- 
cellor there  says :  **  A  bill,  or  any  other  negotiable  security, 
vhich  is  not  upon  its  face  illegal  and  unauthorized,  is  valid 
ai  the  hands  of  a  bona  fide  holder,  without  notice,  who  has 
paid  a  valuable  consideratlo&  therefor,  except  in  those  cases 
in  which  the  security  is  made  void  by  statute.'*  So  in  the 
case  of  The  Genesee  Bank  v.  The  Patchin  Bank  (3  Kem,^ 
309),  recaitly  decided  by  this  court,  a  similar  doctrine  is 
distiQetly  assorted  by  Dekio,  J.,  although  the  point  was 
Dot  passed  upon  by  Hie  court. 

I  have  no  hesitation  in  oi^ncurring  with  these  learned 
judges  in  the  principles  tfa^us  asserted,  and  am  not  aware 
that  a  contrary  opinion  has  ever  been  judicially  expressed. 
A  citix^  who  deals  directly  wit^  a  corpomtion,  or  who  takes 
its  negotiable  paper,  is  presumed  to  know  the  extent  bf  its 
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corporate  power.  But  when  the  paper  is,  upon  its  face,  in 
all  respects  such  as  the  corporation  has  authority  to  issue, 
and  its  only  defect  consists  in  some  extrinsic  fact,  such  as 
the  purpose  or  object  for  which  it  was  issued,  to  hold  that 
the  person  taking  the  paper  must  inquire  as  to  such  extrar 
neous  fact,  of  the  existence  of  which  he  is  in  no  way 
apprized,  would  obviously  conflict  with  the  whole  policy  of 
the  law  in  regard  to  negotiable  paper.  I  pass,  therefore,  to 
the  consideration  of  that  branch  of  the  defence  which  rests 
upon  the  want  of  authority  in  Peck,  the  teller,  to  bind  the 
bank. 

In  the  case  of  Mtissey  v.  Eagle  Bank  (9  Metc.^  306),  tho 
Supreme  Court  of  Massachusetts  held  not  only  that  such  a 
teller  had  no  original  inherent  power  to  certify  checks,  but 
that  a  general  custom  to  that  effect  among  banks  would  con- 
flict with  the  public  interests,  and  would  be  bad.  I  am  not 
entirely  satisfied  with  the  reasoning  of  the  court  in  that  case, 
^he  act  of  certifying  a  check  is  simply  answering  the  sup- 
posed inquiry,  of  one  about  to  take  the  check,  whether  the 
bank  has  funds  of  the  drawer  to  meet  it ;  and  no  other  offi- 
cer or  agent  of  the  bank  would  seem  to  be  so  competent  to 
give  the  answer  as  the  paying  teller.J  His  duties  impose 
upon  him  the  necessity  of  knowing  the  state  of  every  deposi- 
tor's account.  He  is  charged  with  all  he  pays  out,  and  if 
he  pays  a  check,  without  funds  in  hand,  he  is  responsible  to 
the  bank  for  the  amount.  His  knowledge  exceeds  that  of 
the  book-keeper,  because,  to  the  information  obtained  from 
the  latter,  he  adds  a  knowledge  whether  any  deposits  have 
been  made  or  checks  paid  since  the  last  entry  in  the  books. 
No  doubt  the  cashier,  by  virtue  of  his  general  powers,  and 
his  presumed  knowledge  of  all  the  affairs  of  the  bank,  would 
be  competent  to  answer  the  question ;  but  he  could  only  do 
so  by  first  inquiring  of  the  book-keeper  and  teller.  Why 
should  the  applicant  be  compelled  to  seek  the  information 
through  this  circuitous  channel,  instead  of  going  directly  to 
the  ultimate  source  of  knowledge  on  the  subject?     The 
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teller  is  put  in  the  place  of  the  cashier,  to  perform  a  portion 
of  his  duties.  His  appointment  is  virtually  a  division  of  the 
office  of  cashier ;  and  Rhat  branch  of  the  office  which  the 
teller  fills  embraces  those  duties  which  particularly  require 
a  knowledge  of  the  state  of  the  accounts  of  the  depositors. 
Why  then  should  he  not  be  the  organ  of  communication  on 
that  subject  fT 

But  it  is  unnecessary  in  the  present  case  to  decide  this 
question,  as  it  clearly  appears  not  only  that  the  teller,  Peck, 
was  in  the  habit  of  certifjring  the  checks  of  customers,  with 
the  knowledge  of  the  officers  of  the  bank,  but  that  he  was 
furnished  with  a  book  for  the  express  purpose  of  keeping  a 
memorandum  of  such  checks.  His  authority  to  certify, 
therefore,  in  a  proper  case,  cannot  be  disputed.  ?But  it  is 
insisted  that  his  power  extended  only  to  cases  where  the 
bank  had  funds  in  hand,  he  having  been  expressly  prohibited 
from  certifying  in  the  absence  of  funds,  and  hence  that  the 
bank  is  not  bound!] 

It  may  be  doubted  whether  such  a  prohibition  adds  any- 
thing to  the  restrictions  which  would  otherwise  exist  upon 
the  powers  of  the  agent.  A  teller,  acting  under  a  general 
power  to  certify  checks,  would  be  guilty  of  an  excess  of 
authority  and  a  clear  violation  of  duty,  if  he  certified  with- 
out funds. 

The  powers  of  the  cashier  himself,  or  other  principal 
financial  officer  of  the  bank,  would  no  doubt  be  subject  to 
the  same  limitation.  [To  certify,  a  check  when  the  bank  has 
no  funds  to  meet  it,  is  to  make  a  false  representation ;  and 
neither  the  incidental  power  of  the  cashier,  nor  a  general 
power  conferred  upon  any  other  officer,  could  be  construed 
to  authorize  that  Hence,  if  a  bank  is  holden,  in  any  case, 
upon  a  certificate  of  its  cashier  that  a  check  is  good,  when 
it  has  no  funds  of  the  drawer,  it  is  not  because  the  cashier  is 
deemed  authorized  to  make  such  a  certificate,  but  because 
the  bank  is  bound  by  his  representation,  notwithstanding  it 
is  false  and  unauthorizecLl 


188  CASES  IN  THB  COURT  OF  APPEAM. 


Fanaen  aad  Mechauks'  Bank,  of  Kent  Co.,  v.  Eutchan  aa4  Proran' 

It  would  seem^  tkerefore,  that  the  deface  maistcd  upuii 
here  would  have  been  equally  available  if  the  ehecka  m 
question  had  been  certified  by  the  cashier  himself*  It 
Hught  tbeu  have  been  urged,  with  truth,  that  the  eashiu 
had  violated  his  duty  and  exceeded  the  proper  limit  of  hia 
pow^s  in  making  the  certificate }  and  if  the  argument  he 
sound,  that  the  principal  is  in  no  case  bound,  unless  the  act 
of  the  agent  ia  within  the  powers  either  actually  or  appa- 
r^atly  conferred  upon  him,  the  bank  wauld  not  be  holden 
in  such  a  ease.  It  is  no  more  witiiin  the  apparent  power 
of  a  cashier  to  certify  tUat  ihe  bank  has  funds,  when  it  has 
none,  than  it  is  within  that  of  a  teller  expressly  authorized 
to  certify  only  when  the  bank  has  funds.  Every  person 
would  be  bound  to  take  notice  of  the  limitation  imposed  by 
law  upon  the  powers  of  the  cashier,  or  other  general  agents, 
no  less  than  of  tibat  which  is  in  terms  imposed  upon  the 
powers  of  the  teller  as  special  agent.  Hence,  it  cannot  be 
pretended  that  a  person  who  should  take  and  pay  value 
for  a  check,  with  knowledge  that  the  bank  had  no  funds  of 
the  draw^  to  meet  it,  would  acquire  any  valid  claim  against 
the  bank,  although  sueh  check  was  certified  by  the  cashi^ 
himself.  He  would  be  presumed  to  know  that  it  was  c^on- 
trary  to  the  duty  of  ike  cashier  to  certify  without  funds, 
and  this  knowledge  would  have  the  same  efiect  as  that 
which  every  one  who  should  take  a  check,  certified  by  the 
teller,  would  be  presumed  to  have  of  any  express  resbiction 
upon  his  pow^rs^ 

It  will  be  seen  that,  if  tiiese  views  are  correct^  the  present 
case  does  not  turn  in  any  degree  upon  the  rules  applicable 
to  special  agencies^  but  Aat  the  question  would  have  be^i 
jHrecisely  the  same  if  the  dieck  had  been  certified  by  the 
cashier  €»r  other  principal  &iancial  officer  of  the  bank.  As 
^  they  Biay,  however,  admit  of  doubt,  I  shall  treat  the  case  as 
one  of  an  agency  ^ecially  restricted,  and  shall  simply 
UMpiire^hetber  a  bona  Jide  holder,  for  value,  of  a  negotiabLd 
eheck,  certified  by  a  special  agent  whose  authority  is  limited 
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t»  caaes  where  the  hank  haa  funds  of  the  drawer  in  hand, 
can  enforoe  payment  of  the  cheek,  provided  the  bank  has  no 
«.ehftmd<f 

ThiB  is  a  complex  question,  depending  partly  upon  the 
law  of  principal  and  agent,  and  partly  upon  that  of  negoti- 
able or  commereial  paper.  The  defence  assumes  that  prinoi' 
pals  ace  bound  only  by  the  authoriaed  acts  of  tiieir  agents, 
and  admits  of  no  qualification  of  this  generi^l  rule,  except 
where  the  a|;ent  has  been  apparently  clothed  with  an  autbo- 
lity  bejcmd  that  actually  conferred.  But  this  proposition 
is  too  bioad  to  be  sustained.  Principals  have  been  repeat- 
edly held  responsible  for  the  false  representations  of  their 
agents,  not  on  the  ground  that  the  agents  had  any  autho- 
rity, dther  real  or  apparent,  to  make  such  representations, 
but  for  reasons  entirely  different^  In  Hem  t.  Nichols  (1 
JSaUt  289),  the  leading  case  on  the  subject,  where  an 
agent  authorized  to  sell  a  quantity  of  silk  had  made  certain 
fraudulent  representations,  by  which  the  purchaser  was 
deceived,  the  principal  w<^  held  liable.  Lord  Holt  there 
said :  '*  Seeing  somebody  must  be  a  loser  by  this  deceit,  it  is 
more  reasonable  that  he  that  ^nploys  and  puU  a  confidence  in 
the  deceiver  should  be  a  loser,  than  a  strange."  The  prin- 
ciple (^  this  case  has  never,  I  think,  been  overruled,  but,  on 
the  coniarary,  has  been  repeatedly  approved  and  confirmed. 
It  will  be  found  directly  applicable  to  the  present  case.  [The 
oertificate  of  the  teller  is  a  positive  representation  that  the 
bank  has  funds  to  meet  the  check.  If  that  representation  is 
&Ise,  who  ought  to  bear  the  loss?J 

The  reasoning  of  Lord  HcHiT,  in  the  case  of  jHbrn  v>  NichoUf 
applies  here  with  peculiar  force.  \,  The  bank  selects  its  teller 
and  places  him  in  a  position  of  great  responsibility.  The 
trust  and  confidence  thus  reposed  in  him  by  the  bimk  leads 
•then  to  confide  in  his  integrity.  Persons  having  no  voice 
in  bis  selection  are  obliged  to  deal  with  the  bank  through  him. 
If,  thecefore,  while  acting  in  the  business  of  the  bank,  and 
within  the  scope  of  his  employment,  so  far  as  is  known  or 
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can  be  seen  by  the  party  dealing  with  him,  he  is  guilty  of 
misrepresentation,  ought  not  the  bank  to  be  held  responsible?/ 
It  is  worthy  of  consideration  tha^he  fact  misrepresented  in 
this  case  is  not  only  one  peculiarly  within  the*  knowledge  of 
the  agent,  but  one  with  which  he  is  made  acquainted  \j 
means  of  the  position  in  which  he  is  placed  by  the  bank,  and 
which  it  is  his  especial  province  and  duty  to  know,  and 
which  could  scarcely  be  definitively  ascertained  except  by 
application  to  himH  These  circumstances  would  seem  to 
bring  the  case  decidedly  within  the  principles  adopted  in 
Hem  V.  Nichobi  and  in  the  subsequent  decisions  based  upon 
that  case. 

This  conclusion  is  in  no  respect  in  conflict  with  that  doc- 
trine of  the  law  of  agency  which  makes  it  the  duty  of  all 
persons  dealing  with  a  special  agent  to  ascertain  the  extent 
of  his  powers,  ^t  is  conceded  that  every  one  taking  the 
checks  in  question  would  be  presumed  to  know  that  the 
teller  had  no  authority  to  certify  without  funds.  But  this 
knowledge  alone  would  not  apprize  him  that  the  certificate 
was  defective  and  unauthorized.  To  discover  that,  he  must 
>^  not  only  have  notice  of  the  limitations  upon  the  powers  of 

the  teller,  but  of  the  extrinsic  fact  that  the  bank  had  no 
funds ;  and  as  to  this  extrinsic  fact,  which  he  cannot  justly 
be  presumed  to  know,  he  may  act  upon  the  representation 
of  the  agentTj  ylliere  is  a  plain  distinction  between  the 
terms  of  a  power  and  facts  entirely  extraneous,  upon  which 
the  right  to  exercise  the  authority  conferred  may  depend. 
One  who  deals  with  an  agent  has  no  right  to  confide  in  the 
representation  of  the  agent  as  to  the  extent  of  his  powers. 
If,  therefore,  a  person,  knowing  that  the  bank  has  no  funds 
of  the  drawer,  should  take  a  certified  check,  upon  the  repre- 
sentation of  the  cashier  or  other  ofiicer  by  whom  the  certifi- 
cate was  made  that  he  was  authorized  to  certify  without 
funds,  the  bank  would  not  be  liable.  But  in  regard  to 
fihe  extrinsic  fact,  whether  the  bank  has  funds  or  not,  the 
case  is  different    That  is  a  fact  which  a  stranger,  who  tak'^s 
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a  check  certified  by  the  teller,  cannot  be  supposed  to  have 
any  means  of  knowing.  Were  he  held  bound  to  ascertain 
it,  the  teller  would  be  the  most  direct  and  reliable  source  of 
knowledge,  and  he  already  has  his  written  representation 
upon  the  face  of  the  check.  If,  therefore,  one  who  deals 
with  an  agent  can  be  permitted  to  rely  upon  the  represen- 
tation of  the  agent  as  to  the  existence  of  a  fact,  and  to  hold 
the  principal  responsible  in  case  the  representation  is  false, 
this  would  seem  to  be  such  a  case. 

It  is,  I  think,  a  sound  rule,  thatlwhere  the  party  dealing 
with  an  agent  has  ascertained  that  the  act  of  the  agent  cor- 
responds in  every  particular,  in  regard  to  which  such  party 
has  or  is  presumed  to  have  any  knowledge,  with  the  terms 
of  the  power,  he  may  take  the  representation  of  the  agent 
as  to  any  extrinsic  fact  which  rests  peculiarly  within  the 
knowledge  of  the  agent,  and  which  cannot  be  ascertained  by 
a  comparison  of  the  power  with  the  act  done  under  iU 
The  familiar  qase  of  the  giving  of  a  negotiable  partnership 
note,  by  one  of  the  partners,  for  his  own  individual  benefit, 
<ifiords  an  apt  illustration  of  this  rule.  Each  of  the  partners 
is  the  agent  of  the  partnership,  as  to  all  matters  within  the 
scope  of  the  partnership  business,  and  can  bind  the  firm  by 
making,  indorsing  and  accepting  bills  and  notes  in  such  busi- 
ness ;  but  he  has  no  more  authority  than  a  mere  stranger  to 
execute  such  paper  in  his  own  business,  or  for  the  accommo- 
'lation  of  others.  If  he  gives  the  partnership  note  or 
acceptance  for  his  own  debt,  it  is  void  in  the  hands  of  any 
party  having  knowledge  of  the  consideration  for  which  it  is 
given  ;  but  when  negotiated  to  a  bona  fide  holder,  the  firm 
is  precluded  from  questioning  the  authority  of  the  partner, 
and  is  effectually  bound.  The  cases  in  this  state  by  which 
this  doctrine  is  illustrated  and  established  are  numerous  and 
uniform.  (lAvingston  v.  Hastier  2  Caine^  246;  Lansing  v. 
Gaine,  2  John.,  300 ;  Laverty  v.  Burr^  1  Wend.,  629 ;  Wil- 
liam V.  Walbridgej  3  id.,  415 ;  Boyd  v.  Plumh,  7  id.,  309 ; 
Ganswort  v.  WiUiams,  14  irf ,  133 ;  Joyce  v.  WUliami,  id.^ 
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141;  Wilson  \.  WiUiam,  id.,  146;  Caiskill'Bank  v.  Staff, 
15  id.,  364 ;  18  id.,  466,  S.  C.) 

It  will  be  found  difficult  to  diBtinguiah  these  cases,  in  prin* 
ciple,  from  that  now  before  the  court.  Every  person  taking 
the  negotiable  note  or  acceptance  of  a  partnership,  executed 
by  one  of  the  partners  in  the  name  of  the  firm,  is  bound  to 
know  the  extent  of  the  partner's  authority  to  bind  the  firm, 
but  this  obligation  does  not  extend  to  the  consideration  for 
which  the  note  or  acceptance  was  given.  If  given  for  the 
private  debt  of  one  of  the  partners,  or  for  the  accommodation 
of  third  persons,  all  the  cases  agree  that  the  burden  of  prov- 
ing the  holder's  knowledge  of  that  fact  rests  upon  the  part- 
nership. That  the  execution  is  by  an  agent  is  as  apparent 
upon  the  fkce  of  the  paper,  in  such  cases,  as  in  that  of  a 
certified  check;  because  a  partnership  can  only  act  in  its 
partnership  name,  through  agents. 

The  argument  resorted  to  here,  therefore,  that  parties  are 
only  bound  by  the  authorized  acts  of  their  agents,  and  that 
paper  issued  by  an  agent  without  authority  is  no  more  obli- 
^gatory  upon  the  principal  than  if  it  had  been  forged,  is  just 
as  applicable  to  partnership  notes'  given  by  a  partner  for  his 
individual  debts  as  to  these  certified  checks.  \The  question 
is  not,  in  such  cases,  whether  the  principal  is  bound  by  the 
unauthorized  act  of  the  agent,  but  whether  he  is  estopped, 
by  the  representation  of  the  agent,  firom  disputing  facts  which 
show  that  the  act  was  authorized.^  There  is  no  analogy 
between  these  partnership  cases,  or  the  case  before  the  court 
and  cases  where  the  paper  is  forged.  The  fact  of  the  agency, 
and  the  trust  and  confidence  reposed  by  the  principal  in  the 
agent,  create  a  broad  line  of  distinction  between  them ;  and 
it  is  this  trust  and  confidence  which  constitute  the  founda- 
tion of  the  liability,  and  which  justify  the  party  dealing  with 
the  agent  in  relying  upon  his  representation  in  respect  to 
facts  especially  within  the  agent's  knowledge.  The  giving 
of  a  note  in  the  partnership  name,  by  one  of  the  partners, 
is  a  virtual  representation  that  it  is  given  in  the  partnership 
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basineflBy  and,  if  negotiable,  this  representation  is  deemed  in 
law  to  have  been  made  to  every  subsequent  bona  Jide  holder 
rf  tbe  note.  The  State  of  Illinois  y.  Ddqfidd  (  8  Faige^  627  ; 
S.  C.  in  error t  2  Hillf  169)  is  another  illustration  of  the 
same  principle.  An  agent  of  that  state  was  authorized  te 
dispose  of  certain  bonds,  bat  was  not  to  sell  them  below  par 
or  on  eredit.  He  sold  them  to  Belafield  on  time  and  at  a 
sacrifice.  The  state  filed  a  bill  against  Delafield  for  relief, 
and  applied  to  tbe  Court  of  Chancery  Sor  an  injunction  to 
restrain  tbe  drfendant  from  n^otiating  the  bonds,  on  the 
ground  that  if  negotiated  the  state  would  be  liable  to  pay 
them.  The  defendant's  counsel  insisted  that  if  the  bonds 
were  void  in  the  hands  of  Delafield  they  would  be  equally 
so  in  the  hands  of  any  person  to  whom  he  might  transfer 
them.  The  chancellor,  nevertheless,  granted  the  injunction, 
saying  that,  if  the  securities  should  pass  into  the  hands  of  a 
bona  fide  holder,  the  state  would  be  equitably  and  legally 
bound  to  pay  them.  On  appeal  to  the  Court  for  the  Correc- 
tion of  Errors,  the  decision  of  the  chancellor  was  alBrmed  by 
a  nearly  unanimous  vote. 

It  would  be  difficult,  I  think,  to  discoyer  any  valid  distinc- 
tion, in  principle,  between  this  case  and  the  one  we  are  con- 
sidering. The  purchaser  of  the  bonds  from  Delafield  would, 
equally  with  Delafield  himself,  be  presumed  to  know  the 
limits  of  iiie  authority  conferred  upon  the  agent;  but  it 
must  have  been  held  that  he  would  not  be  bound  to  inquire 
as  to  the  extrinoc  facts  attending  the  sale  or  negotiation  of 
tbe  bonds. 

The  principle  is  well  stated  in  the  following  proposition, 
iubmitted  to  and  approved  by  the  court,  in  the  case  of  Tkt 
North  River  Bank  v.  Aymar  ( 3  HiU,  262 ) :  [|'  Whenever  the 
very  set  of  tiie  agent  is  authorized  by  the  terms  of  the  power, 
that  is,  whenever,  by  comparing  the  act  done  by  the  agent 
with  the  words  of  the  power,  the  act  is  in  itself  wimranted 
i^  the  terms  used,  such  act  is  binding  on  the  constituent,  as 
to  all  persons  dealing  in  good  fidth  with  tbe  agent.    Such 
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persons  are  not  bound  to  inquire  into  facts  aliunde;  the 
apparent  authority  is  the  real  authority.^ 

The  opinion  of  Mr.  Justice  Nelson,  who  dissented  from 
the  majority  of  the  court  in  this  case,  cannot  be  reconciled 
with  the  principle  maintained  by  the  same  judge  in  Boyd  v. 
Plumb  and  Gansvoort  v.  Williams  (supra).  The  cases  are 
strictly  parallel.  In  that  of  Aymar^  the  power  of  the  attor- 
ney was  limited  to  the  giving  of  notes,  for  the  use  of  the 
principal ;  in  the  others,  the  authority  of  the  partner  was 
limited  to  the  execution  of  paper,  for  the  use  and  benefit  of 
the  partnership;  in  both,  the  plaintiffs  were  regarded  by  the 
judge  as  equally  cognizant  of  the  limitations  of  the  power; 
and  yet,  in  the  cases  of  Boyd  v.  Plumb  and  Gansvoort  v.  WU- 
liamsj  he  held  that  the  burden  rested  upon  the  defendants  to 
prove  notice  to  the  plaintiff  that  the  paper  was  not  given  in 
the  business  of  the  partnership ;  while  in  the  case  of  Aymar 
he  held  that  the  plaintiffs  were  presumed  to  know  that  the 
notes  were  not  given  for  the  benefit  of  the  principal,  and 
that  the  burden  of  proving  the  contrary  rested  upon  them. 
These  two  positions  are  diametrically  opposed  and  cannot  be 
made  to  harmonize ;  that  taken  in  Boyd  v.  Plumb  and  Gans- 
voort  v.  Williams  accords  with  many  other  cases  in  this  state, 
and  with  all  the  English  cases  on  the  subject. 

It  is  true  that  the  decision  in  the  case  of  The  North  Rivtr 
Bamk  V.  Aymar  was  reversed  in  the  Court  of  Errors ;  but 
the  opinions  pronounced  in  that  court  have  never  been  pub- 
lished, and  consequently  the  views  there  expressed  upon  the 
point  in  question  are  unknown.  Under  these  circumstances 
the  principal  reason  against  the  reconsideration  of  a  ques- 
tion, which  has  been  passed  upon  by  the  court  of  last  resort, 
viz.,  that  the  public  needs  a  fixed  and  definite  rule  upon 
which  it  can  rely  in  the  transaction  of  business,  loses  most 
of  its  force.  The  opinion  of  the  Supreme  Court,  which  is 
published  at  large  in  the  reports,  is  more  likely  to  be  taken 
ap  the  rule  than  that  of  the  Court  of  Errors,  to  which  atten 
kion  is  rarely  directed.    The  question,  therefore,  should,  I 
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think,  be  considered  as  still  open  for  examination ;  and  1 
have  little  hesitation  in  holding  that  it  was  properly  decided 
by  the  Supreme  Court. 

It  is  supposed  that  the  cases  of  Atwood  v.  Munningi  (7 
Bam,  4"  Crw.j  278)  and  Alexander  v.  McKenzie  (6  Maim., 
Gr.  8f  S.J  766)  are  in  conflict  with  the  doctrine  hers 
advanced ;  bbt,  upon  a  careful  scrutiny  of  the  first  of  these 
cases,  it  will  be  seen  that,  if  the  point  we  are  examining  was 
involved,  it  received  no  consideration  from  the  court.  The 
general  principle  iaid  down  in  that  case  is  in  perfect  accord^* 
ance  with  the  views  here  expressed.  It  is,  simply,  that 
^here  an  agent  accepts  a  bill,  in  a  form  which  imports  that 
be  acts  by  virtue  of  a  special  power,  any  person  taking  the 
bill  is  bound  to  inquire  into  and  is  chargeable  with  know- 
ledge of  the  terms  of  the  power.  This  is  not  denied.  But 
the  question  is,  whether,  after  inquiring  into  the  terms  of 
the  power,  and  ascertaining,  so  far  as  can  be  done  by  com- 
parison, that  the  act  of  the  agent  is  within  the  power,  he  is 
chargeable,  without  proof,  with  a  knowledge  of  extrinsic 
fiicts,  which  show  the  act  to  be  unauthorized!! 

This  question,  which  is  the  only  one  which  arises  here, 
was  not  decided,  or  even  adverted  to,  in  Atwood  v.  Munnings. 
The  report  of  that  case  shows  that  the  plaintifi  neglected 
even  to  call  for  the  production  of  the  power,  to  which  they 
were  expressly  referred  by  the  terms  of  the  acceptance,  and 
for  this  culpable  negligence  they  are  held  responsible  by  the 
court.  Justice  Bailet  says :  '<  A  person  taking  such  a  bill 
ought  to  exercise  due  caution,  for  he  must  take  it  upon  the 
credit  of  the  party  who  assumes  the  authority  to  accept,  and 
it  would  be  only  reasonable  prudence  to  require  the  produc- 
tion of  that  authority." 

It  seems  to  have  been  taken  for  granted  that,  if  the  plain- 
liffi  had  informed  themselves  as  to  the  terms  of  the  power, 
they  would  of  course  have  ascertained  the  object  for  which 
the  bill  was  drawn,  and  the  relation  existing  between  the 
drawer  and  the  defendant.    Indeed,  for  aught  that  appears 
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in  the  report  of  the  case,  it  may  haye  been  abown  upon  tha 
trial  ijbsiii  they  were  actually  apprised  of  these  faets.  The 
case  therefore  is  no  authority,  except  for  the  undeniable 
proposition  that  one  who  deals  with  an  agent,  knowing  that 
he  acts  by  virtue  o£  a  special  power,  is  bound  to  inquire  into 
and  ascertain  the  precise  terms  of  such  power. 

The  case  of  Alexanders.  McKenzie  has  even  less  bearing 
upon  the  point.  The  report  of  ii»  case,  which  is  v^ 
imperfect,  does  not  show  tbe  terms  of  the  spedal  power  nor 
the  nature  of  its  limitations.  All  that  tiie  case  decides  ib^ 
that  the  words  ^^per  procuration,"  affixed  to  an  indorse* 
ment  or  acceptance  by  an  agent,  import  that  the  agent  acts 
by  virtue  of  a  special  power,  and  are  sufficient  to  charge  any 
one  who  takes  the  bill  with  knowledge  of  the  precise  terms 
of  such  power.  The  plaintiiT  in  this  case,  as  in  that  of 
Aiwood  V.  Munnings  (svpra),  had  neglected  to  call  for  the 
production  of  the  power,  and  no  attempt  was  made  to  show 
that  the  indorsement  corresponded  with  its  terms.  The 
plaintiff  relied  mainly  upon  the  fact  that  the  bank  had  paid 
two  other  bills  indorsed  in  the  same  manner.  The  case» 
taken  as  a  whole,  is  a  somewhat  obscure  ass^tion  of  the 
same  principle  which  was  adopted  in  Atwood  v.  Mtmningt, 
viz.,  that  one  who  takes  a  bill,  so  indorsed,  is  bound  to 
require  the  production  of  the  special  power,  and  to  aAcertain. 
by  comparison  that  the  bill  and  indorsemeut  correspond  ii 
all  respects  with  its  terms. 

[The  eases  of  Grant  v.  Norway  ( 10  Com.  Bench  [70  Eng.  C. 
£.iZ.],  665 ) ;  ColemoH  v.  Riches  (29  Eng.  L. andEq.  JZ.,  333 )9 
and  The  Mechani^^  BaaJc  v.  The  New-York  and  New  Hamen 
Raiiroad  Company  {  3  Kem.9  599 ),  are  plainly  distinguishable 
from  the  present  case.  In  neither  of  those  cases  v^as  the 
document  upon  which  the  question  arose  negotiable.  It 
was  sought  there  to  make  tiie  principal  responsible  for  a 
false  representation  of  the  agent,  not  to  the  persim  to  whom 
ihe  representation  was  made,  but  to  one  with  whom  the 
agent  had  no  dealings,  and  to  whom  he  had  made  no  repie- 
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86DiaiaDiir\  UpcHi  a  careful  examination,  it  rery  plainly,  I 
tkiiik,  appears  that  this  was  the  real  obstacle  to  a  recovery 
ia  each  of  tiiese  cases.  When  Sergeant  Cbowbeb,  counsel 
for  the  plaintifi9  in  Crrant  v.  Norway^  cited  tbe  case  of  Hem  v. 
Nichobj  and  inyoked  the  doctrine  there  laid  down  by  Lord 
Holt,  Justice  Ckesswell  replied :  <<  There  ike  factOT  entered 
into  a  Gontraiet  with  the  plaintiff  for  his  employer.  Here 
jTM  are  a  step  furttier  off.  You  say  your  agent,  with  whom 
I  made  no  contract,  has  enabled  a  man,  with  whom  I  did 
contract,  to  cheat  me.'^ 

This  remark  presents,  in  my  judgment,  tiie  turning  point 
of  the  case,  and  the  only  obstacle  to  tilie  plaintiff's  recovery, 
viz.,  the  want  of  any  privity  oi  contract  between  the  plain- 
tiff and  the  agent*  This  obstacle  was  precisely  that  which 
the  negotiability  of  tbe  instrument,  if  established,  would 
have  removed ;  beeausd^e  maker  of  a  negotkble  instrument 
is  deemed  in  law  to  ^iter  into  a  contract  with  every  one  to 
whom  it  is  afterwards  n^otiated ;  and  where  the  instrument 
is  Blade  by  an  agent  it  is  in  ikis  way  only  that  p^vity  of 
contract  can  be  established  between  sudi  agent  and  the  sub- 
sefttent  holders,  without  which  the  prindpal  can  never  be 
held  responsible  for  the  false  representatioDS  of  the  agra^ 
Hence  it  is  tiiat  we  find  the  counsel  for  the  plainti&  in 
the  cases  of  Qrcmt  v.  Norway  and  The  Meckanics^  Batik  v. 
lie  New^York  and.  New  Haven  Railroad  Company  {mpra) 
contending  so  strenuously  foi  the  negotiability  of  tiie  docu- 
ments in  question  in  those  oases. 

That  the  want  of  privity  of  contract,  between  the  agent 
and  the  party  seeking  to  hold  the  principal  responsible, 
constituted  tiro  real  difficulty  in  those  cases  is  also  i^paient 
firm  tiie  report  in  the  case  of  CSoJoimia  v.  I^het  {twpra)^  which 
belongs  to  the  same  class.  There  Bond,  the  agent  of  Riches, 
had  given  a  Mse  reoeq[>t,  not  to  tiie  plaintiff  but  to  Lewis, 
and  LevTis  had  exhibited  this  receipt  to  the  plaintiff  and 
obbdned  money  upon  it.  The  difficulty  in  the  case  was  to 
ihow  the  relation  between  the  parties  to  haii»  been  such 
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that  the  misrepresentatioii  by  Bond  to  the  agent  might 
properly  be  considered  as  made  by  him  to  the  plaintiff.  To 
establish  this,  the  counsel  for  the  plaintiff  relied  upon  a 
course  of  dealing,  which,  as  he  alleged,  was  known  to  the 
defendant.  To  this  the  chief  justice  answered :  '<  I  cannot 
see  how  the  knowledge  by  Riches  of  the  course  of  business, 
according  to  which  Coleman  paid  on  the  production  of  the 
receipt,  would  make  the  showing  of  the  receipt  by  Lewis, 
even  in  Bond's  presence,  a  representation  by  Riches"  (t.  e., 
by  the  agent  of  Riches) ;  and  Justice  Williams  adds :  ^<  Sup- 
pose Riches  himself  had  given  the  fraudulent  receipt,  would 
that  have  constituted  a  representation  by  Riches  to  Coleman  ?*' 
Upon  the  same  argument  being  afterwards  repeated,  Justice 
Cbesswell  said :  '*  There  is  the  vice  of  the  argument ;  I 
do  not  find  any  evidence  of  such  course  of  dealing  between 
the  plaintiff  and  the  de/endanU  The  course  of  dealing  proved, 
was  that  which  existed  between  the  plaintiff  and  the  vendors 
and  not  between  the  plaintiff  and  defendant." 

It  seems  impossible  to  mistake  the  purport  of  these  remarks. 
They  show  that  the  difficulty  in  the  way  of  a  recovery,  in 
this  case,  was  that  no  privity  of  contract  was  established 
between  Riches,  or  his  agent.  Bond,  and  the  plaintiffs,  by 
means  of  which  the  misrepresentations  made  by  Bond  could 
be  considered  as  made  to  the  plaintiffs.  Had  the  receipt 
been  a  negotiable  instrument,  a  privity,  would  have  been 
established. 

I  entertain  no  doubt  that  had  the  stock  certificates  in 
question,  in  the  case  of  The  Mechanics*  Bank  v.  TTie  New" 
York  and  New  Haven  Railroad  Company  (supra),  been  held 
to  be  negotiable,  the  plaintiffs  would  have  prevailed ;  and 
such  I  understand  to  be  the  opinion  of  two  of  my  associates 
who  took  part  in  the  decision  of  that  case. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Dekio,  C.  J.,  and  Browk,  J.,  delivered  opinions  concur* 
ring  in  lesult  and  general  reasoning  with  the  preceding 
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Both  agreed  with  Selden,  J.,  in  approving  the  decision  in 
The  North  River  Bank  v.  Aymar  (3  Hilly  262),  and  regarding 
it  as  good  authority,  notwithstanding  the  reversal  of  the 
judgment  in  that  case  by  tiie  late  Court  of  Errprs. 

CoMSTOGK,  J.  (Dissenting.)  I  have  not  examined  the 
evidence  critically,  in  order  to  see  whether  the  jury,  under 
proper  instructions,  might  have  found  that  Peck,  the  teller 
of  the  defendants,  was  authorized  to  certify  checks  when 
the  drawers  had  no  funds  on  deposit.  Such  an  authority, 
no  doubt,  might  be  implied  from  a  general  usage,  if  that 
had  been  proved,  or  from  a  practice,of  the  kind  in  this  par- 
ticular bank,  known  to  the  directors.  But  as  the  law  was 
stated  to  the  jury,  no  such  question  arose  for  their  conside- 
ration. They  were  instructed  that  there  was  "no  dovbt  of 
the  authority  of  Peck,  the  teller,  to  certify  checks  in  the 
manner  those  in  question  were  certified,  so  as  to  bind  the 
defendants  to  pay  them  to  those  who  took  them  bona  fide  in 
the  usual  course  of  business,  and  for  value."  They  were 
further  instructed  that  if  the  plaintiffs  had  previously  held 
similar  checks,  certified  in  the  same  manner  as  those  were, 
which  had  been  uniformly  paid  by  the  defendants  on  pre- 
sentation, without  objection,  then  the  plaintiffs  were  enti- 
tled to  recover,  provided  they  took  the  checks  in  question 
in  good  faith,  for  value,  and  without  notice  that  the  teller 
had  no  authority  to  certify  them.  The  checks  previously 
held  by  the  plaintiffs  represented  actual  deposits  of  money, 
and  they  were,  therefore,  certified  by  due  authority.  The 
defendants,  of  course,  paid  them  without  objection,  as  they 
could  have  no  possible  objection  to  make.  The  checks  in 
question  were  false  and  fraudulpnt  pretences,  representing 
no  funds  of  the  drawer.  The  charge  assumed  the  absence 
of  all  authoritj  to  certify  them,  but  held  the  defendants 
liable  on  the  ground  that  the  plaintiffs  received  them  for 
value,  and  without  notice  of  the  defect  of  power.  It  was 
also  assumed,  on  the  trial,  that  when  the  checks  in  question 
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were  presented  for  paymeot,  about  a  year  after  they  were 
certified,  there  were  no  funds  to  meet  them. 

Thfe  Supreme  Court,  whose  judgment  we  are  reyiewing, 
regarded  these  certificates  of  the  teller  as  acceptances 
payable  on  demand ;  and  for  that  reason  the  delay  in  pre^ 
sentation  was  considered  no  objection  to  a  recovery  against 
the  bank  as  the  acceptor.  In  my  judgment,  the  court  was 
clearly  right  in  this  construction,  and  right  also  in  the  con- 
sequence drawn  from  it,  that  the  certificates,  as  acceptances, 
if  duly  authorized,  were  obligatory,  as  in  any  other  case, 
until  paid,  or  the  statute  of  limitations  should  attach  as  a 
bar.  The  question  I  ngw  propose  to  examine  is,  whether 
the  teller  had  power  to  enter  into  these  contracts  as  the 
agent  of  the  defendants. 

In  the  first  and  most  obyious  view  of  an  agency  of  any 
description, ^e  principal  is  bound  by  such  acts  as  he  has 
authorized,  and  no  othersj  In  a  just  sense,  this  is  univer- 
sally and  necessarily  true,  because  the  proportion  is  involved 
in  the  very  idea  of  agency.  If  there  are  apparent  excep- 
tions in  the  books,  they  are  not  such  in  fact,  but  are  merely 
varieties  in  the  application  of  the  rule,  which  do  not  con- 
tradict the  rule  itself.  This  will  appear  when  we  consider 
the  modes  in  which  powers  are  derived  from  a  principal  to 
an  agent  so  as  to  bind  the  former  in  favor  of  third  parties. 
An  agency  may  be  constituted  by  writing.  When  this  is 
the  case,  the  agent  takes  precisely  such  authority  as  the 
instrument  confers,  upon  a  fair  construction  of  the  language 
used,  taken  in  connection  with  the  general  or  particular  pur- 
pose of  the  power.  An  authority  thus  derived  of  course 
includes,  in  the  absence  of  special  restrictions,  all  such  inci- 
dental powers  and  means  as  are  necessary  in  the  executiori 
^f  the  main  purpose.  The  agency  may  also  be  created  by  a 
special  veri)al  appointment.  I  use  the  word  special,  not  with 
reference  to  the  poweirs  to  be  exercised,  but  to  the  mode  of 
creating  them  by  special  or  express  words.  When  the 
language  of  such  an  appointment  is  once  ascertained,  it  i; 


ALBANY,  8EPTEM3BSB,  18&7.  143 

F^mwift  and  Mechanica'  Bank,  of  Kent  Co.,  «.  Bqjtcbem  and  Brovtfa'  Bank. 


fBriyot'^Y  oLyiou3  that  the  authority  of  the  agent  is  precisely 
wha*;  it  would  be  if  it  were  coaferred  by  a  writing  in  the 
same  language. 

3ut  there  is  another,  and,  for  all  purposes  connected  with 
toe  present  inquiry,  only  one  other  mode  of  delegating 
power.  Without  any  express  or  special  appointment,  an 
implied  agency  may  arise  from  the  conduct  of  a  party. 
( Story  on  Agency j  ^  54. ).  Where  a  person  has  recognized 
a  course  of  dealing  for  him  by  another,  or  a  series  of  acts 
of  a  particular  kind,  an  implied  agency  is  thereby  consti-* 
tated  to  carry  on  the  same  dealing  or  to  do  acts  of  the 
same  character.  Now,  the  only  difference  between  such 
an  agency  and  those  which  are  created  by  express  appoint- 
ment, whether  verbal  or  in  writing,  is,  that  the  latter  may, 
by  the  very  terms  of  the  power,  be  confined  to  a  single 
transaction  or  act,  while  the  very  existence  of  the  former 
is  derived  from  a  course  of  recognized  dealing  or  a  series 
of  recognized  acts.  This  implied  agency  is  therefore  never 
a  special  one,  in  the  sense  in  which  that  term  has  generally 
been  used.  All  express  agencies  may  or  may  not  be  special, 
according  as  they  authorize,  or  do  not,  more  than  a  single 
act.  Although  much  has  been  said  concerning  general  and 
fecial  agencies,  there  never  was  any  other  intelligible  dis- 
tinction indicated  by  those  terms.  Where  this  distinction 
does  not  exist,  in  other  words,  where  the  power  is  not 
special  in  this  sense,  agencies  by  express  appointment  and 
those  implied  from  conduct  are  entirely  similar  in  all  their 
characteristics  and  incidents.  In  the  one  class,  the  autho* 
rity  is  manifested  by  an  express  ^delegation ;  in  the  other, 
it  is  presumed  or  implied  froni  the  conduct  of  the  principal. 
This  presumption  is  allowed  even  against  the  real  facts  of 
the  case,  where  the  rights  of  bonajpde  dealers  are  concerned. 
In  aU  this  class,  it  is  presumed  that  the  principal  has 
actually  delegated  power  to  do  t^e  acts  which  he  has  been 
in  the  habit  of  recogniziAg  and  approving^  The  power 
thus  presumed  is  to  be  judged  in  all  respect^  as  though  the 
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delegation  were  actually  shown.  It  will  justify  and  uphold 
acts  of  the  same  kind,  or,  in  other  words,  within  the  pre- 
sumed authority,  but  no  others. 

I  have  observed  that  there  may  be  seeming  contradictions 
of  the  fundamental  doctrine,  that  a  principal  is  bound  only 
by  such  acts  of  his  agent  as  he  has  duly  authorized.  This 
presumptive  or  implied  agency  is  one  of  these,  because  a 
man  may  have  accepted  and  approved  acts  which  he  never 
authorized,  and  so  be  bound,  as  to  third  persons,  by  similar 
acts.  Another  and  the  only  other  of  these  apparent  con- 
tradictions is,^here  the  acts  done  by  the  agent  are  justified, 
as  to  innocent  dealers,  by  the  authority,  whether  conferred 
by  express  delegation  or  presumed  in  the  manner  indicated, 
but  are  opposed  to  special  private  restrictions.  In  such 
cases  the  liability  of  the  principal  rests  upon  a  just  dis- 
tinction between  the  power  conferred  and  private  instruc- 
tions as  to  its  exercisej  But  the  power  must  in  all  cases  be 
vested  either  actually  or  presumptively,  and  if  it  be  not,  the 
principal  cannot  be  charged. 

The  principles,  so  far  stated,  are  simple  and  elementary, 
although  they  have  been  somewhat  obscured  by  loose  and 
indeterminate  expressions  in  the  books.  Applying  them  to 
the  present  inquiry,  it  becomes  plainly  of  no  importance 
whether  the  power  of  Mr.  Peck,  the  defendants'  teller, 
to  certify  checks,  was  derived  from  a  special  appointment 
or  from  a  recognition  of  his  acts.  At  the  circuit  it  appears 
to  have  been  placed  on  the  ground  of  recognition,  and  no 
special  appointment  was  shown.  The  difference  is  merely 
in  the  mode  of  constituting  the  agency.  The  power  in 
either  case  is  the  same.  Viewing  it  as  derived  or  implied 
from  acts  recognized  and  approved,  the  inquiry  at  the 
circuit  should  have  been,  what  were  those  acts  ?  If  they 
were  confined  to  the  certification  of  checks  drawn  upon 
actual  deposits,  then  the  power  to  be  implied  or  presumed 
was  to  do  acts  of  the  same  character,  but  not  of  a  character 
wholly  different,  although  clothed  in  the  same  form.     la  a 
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word,  the  certifying  authority  of  the  teller  is  to  be  construed 
and  treated  in  all  respects  as  though  it  had  been  given  to 
him  by  a  written  instrument  specially  defining  and  restrict- 
ing it ;  and  viewing  the  authority  in  this  manner,  we  are 
to  inquire  whether,  under  a  power  expressly  confined  to 
the  certification  of  checks  drawn  upon  sufficient  funds  on 
deposit  with  the  defendants,  the  teller  could  bind  them  by 
certificates  which  were  fictitious  and  false.  These  certifi- 
cates, as  we  have  seen,  are  to  be  regarded  as  acceptances ; 
and  another  mode  of  stating  the  inquiry  therefore  is,  could 
the  teller,  with  authority  only  to  accept  checks  drawn  upon 
actual  funds,  bind  his  principals,  by  accepting  for  the 
accommodation  of  the  drawer,  when  there  were  no  funds 
on  deposit  and  none  in  expectancy? 

This  question,  it  is  proper  now  to  observe,  cannot  be 
determined  in  the  plaintifis'.favor  on.  the  ground  that  the 
limitations  upon  the  agent's  power  were  in  the  nature  of 
private  instructions  merely,  in  regard  to  its  exercise.  The 
difficulty  which  meets  us  in  this  view  of  the  case  is,  that  the 
power  exercised  is  not  embraced  at  all  in  the  commission. 
An  authority  to  accept  drafts,  in  the  regular  business  of  the 
principal,  upon  funds  of  the  drawer,  is  a  precise  and  well 
defined  authority.  It  cannot,  in  my  opinion,  include  accep- 
tances out  of  the  principal's  business,  and  for  the  accommo- 
dation of  third  persons.  So,  an  authority  to  accept  or  certify 
checks,  in  the  regular  course  of  banking  business,  would 
seem  .to  be  equally  definite.  It  does  not  embrace  a  power 
to  pledge  the  responsibility  of  the  bank  for  the  accommo- 
dation of  persons  who  are  not  depositors  and  have  no  funds. 
It  is  urged  that  the  teller  is  a  proper  agent  or  officer  to 
answer  questions  and  give  information  as  to  the  funds  of  a 
person  who  draws  his  check.  But  this  is  a  very  difierent 
thing  from  entering  into  a  written  engagement  which  ope* 
rates  to  transfer  the  fund,  if  there  be  any,  from  the  deposi- 
tor, and  which,  whether  there  be  any  funds  or  not,  imposes 
a  pecuniary  obligation  on  the  bank,  to  last  until  barred  by 
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the  general  statute  of  limitations.  It  ought  not  to  be  eon- 
tended  aeriously  that  such  a  power  can  he  derived  from  the 
tjimple  practice  in  a  bank  of  turning  to  its  books  and  com* 
municating  to  inquirers,  through  the  teller  or  book-keeper, 
the  condition  of  its  custonoers'  accounts,^  There  is  still 
another  answer  to  the  suggestion.  Although  such  is.  the 
practice,  it  is  not  one  of  the  legal  duties  or  obligations  of  a 
bank  to  furnish  this  kind  of  information  to  inquiring  people, 
nor  does  it  enter  into  any  engagement  with  the  public  to 
discharge  such  a  function.  If  this  be  so,  then  plainly  a 
bank  cannot  be  made  liable  because  one  of  itsagents»  either 
at  the  counter  or  in  the  street,  makes  a  false  and  fraudulent 
statement  concerning  a  matter  about  which  the  bank,  as  such 
is  bound  to  furnish  no  information  at  all.  And  this  is  a  fur- 
ther illustration  of  the  soundness  of  the  position  already 
taken,  that  a  bank  is  bound  to  pay  a  certified  check  only  in 
the  character  of  acceptor.  I  admit  it  may  accept  checks 
with  or  without  fundd,  and  be  bound  by  that  contract;  but 
the  obligation  to  pay  them  rests,  as  in  any  other  case,  upon 
the  acceptance,  and  it  is  not  at  all  derived  from  any  supposed 
duty  or  custom  of  communicating  to  an  individual  the  con* 
dition  of  another's  account. 

Nor  can  the  question  before  us  be  solved  upon  any  dis- 
tinction between  a  general  and  a  special  agency.  I  believe 
there  is  such  a  distinction,  valuable  in  some  cases,  but  in 
most  of  no  value  whatever.  The  one  I  have  already  sug* 
gested  is  the  one  generally  approved.  "  A  special  agency,'* 
says  Judge  Stort,  *'  properly  exists  where  there  is  a  d^le 
gation  of  authority  to  do  a  single  act;  a  general  agency 
properly  exists  where  there  is  a  delegation  to  do  all  acts 
connected  with  a  particular  trade,  business  or  employment." 
( Story  on  Agency ^  ^  17.)  Now,  the  only  difference  in  doo- 
itrine  arising  out  of  this  distinction  is,  that  all  the  restrio- 
tions  upon  the  authority  (^  the  special  agent  take  effect, 
while,  in  the  case  of  a  general  agent,  aU  acts  embraced  in 
the  delegation  aTe  valid,  as  to  third  parties,  although  directly 
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Opposed  to  private  instructions,  tt  still  remAins  true,  how- 
ever, that  the  acts  done  must  in  all  cases  be  within  the 
power,  in  order  to  bind  the  principal.  We  may,  therefore, 
call  the  agency  of  the  defendants'  teller  a  general  One, 
according  to  this  distinction,  and  still  the  question  will 
return,  what  were  his  powers?  A  general  authority  to  do 
an  indefinite  number  of  acts  of  a  particular  kind  by  no 
means  constitutes  a  universal  agency.  The  acts  specified 
in  the  commission  can  be  justified  and  upheld,  but  no  others. 

It  is  said  that  a  principal  is  bound  by  all  acts  done  within 
the  ostensible  or  apparent  scope  of  the  power;  and  this  is 
true.  But  what  are  the  ostensible  or  apparent  powers  of 
an  agent?  The  answer  is,  they  are  such  as  are  conferred 
by  the  express  appointment,  or  implied  from  recognition 
and  the  conduct  of  the  principal ;  in  th«  latter  case,  as  we 
have  seen  the  implication  being  tliat  the  acts  were  autho- 
rized which  the  principal  has  recognized  and  approved.  In 
either  case  the  authority  is  ostensibly  and  apparently  given, 
although  there  are  private  restrictions  upon  its  exercise. 
These,  bona  Jide  dealers  are  not  bound  to  know.  But  they 
are  bound  to  know  what  the  delegation  is.  If  this  is  to  be 
presumed  from  acts  which  have  been  recognized,  then  they 
•re  bound  to  know  the  character  of  those  acts.  That  being 
ftscertained,  the  power  is  brought  to  their  inspection  as 
Much  as  though  it  were  in  writing  and  placed  before  them. 
"Hie  doctrine  of  ostensible  agency  goes  no  fartil&er  than  this. 

The  aphorism  sometimes  laid  down  in  reference  to  agency, 
<^t  ^  wliere  one  of  the  innocent  parties  must  sufier,  he  who 
has  employed  4^e  agent  and  enabled  him  to  commit  a  fraud 
riiould  be  a  loser,  rather  than  a  stranger;'^  does  not  aid  in 
solving  the  present  question.  It  was  first  applied  by  Lord 
Holt,  in  Hem  v.  NicTwU  (1  Salk.y  289).  In  that  case  the 
drfendant's  factor,  being  authorized  to  sell  silk,  defrauded  the 
vendee  by  misrepresenting  the  article.  The  principal  was 
held  liable ;  "  for,"  said  the  lord  chief  justice,  "  seeing  some- 
body must  be  a  loser  by  this  deceit,  it  is  more  reasonable 
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that  be  who  employs  and  puts  a  confidence  in  the  deceiver 
should  he  a  loser,  than  a  stranger."  If  an  agent,  in  dealing 
for  his  principal  strictly  within  the  authority,  commits  a 
fraud,  the  principal  must  answer  for  it.  He  cannot  adopt 
the  dealing  and  repudiate  the  fraud.  There  is  no  doubt 
that  he  can  repudiate  the  entire  act  in  such  a  case  by  restor- 
ing the  dealer  to  his  former  situation.  The  maxim,  theiTe- 
fore,  as  applied  by  Lord  Holt,  is  well  enough.  But  there 
is  a  possible  construction  of  his  language  which  would  lead 
to  the  most  absurd  results,  ^t  would  certainly  be  absurd 
to  hold  that  a  principal  is  responsible  for  the  general  hour 
esty  of  his  agent,  and  is,  therefore,  liable  for  acts  attended 
with  fraud,  which,  although  done  in  his  name,  are  not 
included  within  the  powe^ 

It  should  now  be  observed  further,  thatTan  agent  may 
clothe  his  unauthorized  acts  in  the  same  form  as  those 
which  are  authorized,  and  still  the  principal  will  not  be 
liable.  To  charge  the  principal,  the  acts  must  be  of  the 
same  character,  not  merely  in  appearance,  but  in  their  sub- 
stance and  nature.  Thus,  an  authorized  acceptance  by  an 
agent  upon  funds  of  the  drawer  is  the  same  in  appearance 
as  an  unauthorized  one  for  the  accommodation  of  a  stranger. 
In  the  latter  case  the  false  appearance  is  derived  wholly 
from  the  false  representation  of  the  agent.  But  as  the  prin- 
cipal has  not  authorized  the  act,  so  he  has  not  the  represen- 
tation. I  admit  it  is  enough  if  the  authority  apparently 
includes  the  transaction,  but  that  must  be  taken  to  mean 
the  transaction  as  it  is,  and  not  its  counterfeited  appear- 
ancej  The  true  rule  of  agency  I  take  to  be,  that  the 
principal  is  liable  for  such  acts  as  he  has  authorized,  and 
not  for  all  their  possible  counterfeits.  This  is  a  distinction 
which  I  had  occasion  to  notice  at  some  length  in  the  case  of 
The  Mechanics^  Batik  v.  The  New  Haven  Railroad  Compami 
(3  JTem.,  599),  and  I  have  nothing  further  to  add  to'lht 
remarks  I  then  made. 
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If  the  question  before  us  were  a  doubtful  one  upon  prin- 
ciplo,  I  should  still  find  it  difficult  to  disregard  the  authori- 
ties which  seem  to  me  to  control  it.  In  England,  the  rule 
appears  to  be  settled  in  accordance  with  the  iews  which 
have  been  stated.  In  Grant  v.  Norway  (10  C'»m.  Bench, 
665),  the  master  of  a  vessel  in  the  East  Indiefe  signed  a 
bill  of  lading  in  the  usual  form,  declaring  that  twelve  bales 
of  silk  were  shipped  on  board  to  be  delivered  in  London  to 
order  or  assigns.  The  shippers  indorsed  the  bill  of  lading, 
and  pledged  it  for  a  valuable  consideration  to  the  plaintiff. 
The  goods  were  never,  in  fact,  shipped,  and  the  plaintiffs 
brought  an  action  on  the  case  against  the  defendants,  who 
were  the  owners  of  the  vessel,  for  the  injury  they  had  sus* 
tained  in  giving  credit  to  the  bill.  It  was  admitted,  as  the 
law  certainly  is,  that  the  master  is  the  general  agent  of  the 
owners,  with  full  authority  to  sign  bills  of  lading.  It  was 
nevertheless  held,  after  very  elaborate  argument,  that  the 
plaintiff  could  not  recover,  and  the  decision  was  placed 
very  explicitly  on  the  ground  that  the  master  had  no  autho- 
rity to  sign  bills  of  lading  for  goods  not  shipped.  The 
master,  it  was  said,  by  general  usage  had  authority  to  sign 
bills  for  goods  shipped,  but  not  otherwise ;  and  this  usage 
was  deemed  notice  to  all  the  world  that  the  authority  was 
so  limited^  It  was  thereupon  held  ( quoting  the  language 
of  Chief  Justice  Jervis),  that  "a  party  taking  a  bill  of 
lading,  either  originally  or  by  indorsement,  for  goods  never 
put  on  board,  was  bound  to  show  some  particular  authority 
given  to  the  master  to  sign, it."  Now,  in  that  case,  the  bill 
of  lading  covered  a  fictitious  shipment  of  goods.  In  the 
present,  the  agent  certified  checks  to  be  good  which  were 
drawn  upon  fictitious  deposits.  In  both  of  the  transactions 
the  agents'  acts  were  counterfeited  so  as  to  resemble  exactly 
those  which  they  were  authorized  to  perform. 

In  Coleman  v.  Riche$  (29  Eng.  L.  and  Eq.  JK.,  323),  the 
plaintiff  was  a  dealer  in  grain,  and  the  defendant  kept  a 
wharf.    It  was  the  custom  for  the  vendors  of  the  grain  to 
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deliver  it  at  the  wharf  and  take  a  receipt  fiH>in  the  defen- 
dant's servant  On  production  of  fhis  receipt  the  jdaintiff 
paid  the  price.  For  the  purpose  of  getting  money  from 
the  plainti^'  hy  fraud,  the  defendant's  servant  gave  to  one 
of  the  farners  a  false  receipt,  no  grain  being,  in  fact,  deli- 
vered, and  the  plaintiff  paid  the  price  on  the  receipt  being 
brought  to  him  by  the  farmer*  It  was  held,  upon  the  want 
of  iiuthority  in  the  agent  to  give  a  receipt  when  no  corn 
was  delivered,  that  the  defendant  was  not  liable  for  the 
fraud.  This  case  followed  and  approved  that  of  Grnnt  v» 
Norway,  and  was  determined  by  the  same  court,  the  English  . 
Common  Pleas.  The  doctrine  on  which  they  both  pro- 
ceeded received  also  the  sanction  of  the  Court  of  Exche- 
quer, in  Hubbersty  v.  Wofd  (8  Eocchequery  330  ;  18  Eng.  L. 
€mi  Eq*  jR.,  551). 

In  reference  to  thesd  cases  a  suggestion  has  been  made, 
that  the  actions  being  on  the  case  for  fraud,  the  plaintiffs 
failed  because  they  were  not  in  privity  with  the  defendant 
in  each,  whose  agent  perpetrated  the  wrong.  In  Grant  v. 
Norway^  a  casual  remark  of  one  of  the  judges,  while  the 
argument  was  proceeding,  affords  some  slight  countenance 
to  this  idea.  But  when,  after  the  argument,  the  chief  justice 
came  to  deliver  the  judgment  of  the  court,  that  ground  of 
decision  was  not  so  much  as  alluded  to.  So  in  Coleman  v. 
Riohesy  four  of  the  judges  delivered  thei^  opii](ioiis  seriatim, 
and  all  of  them  went  on  ihe  ground  of  a  want  of  authority, 
and  none  of  them  on  the  ground  of  a  want  of  privity  in  the 
dealing.  The  remark  of  Chief  Justice  jERVies  tha4i  there 
was  no  evidence  that  Riches  agreed  to  furnish  Coleman 
with  vouchers  for  com  delivered,  was  intended  by  him  as 
one  of  the  arguments  showing  the  want  of  authority ;  for 
he  adds  as  follows:  '<It  was  only  the  case  of  a  wharfinger 
whose  luty  it  was^  on  delivery  of  goods,  to  give  a  receipt 
note.  That  consideration,"  he  continues,  *^  really  dispeses 
of  the  case,  because  the  agent  had  anthoriiff,  on  ihe  ^tvidenc*, 
only  to  give  receipts  for  goods  tcMch  were,  in  fact  deliiter^4 
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To  show  &at  I  am  not  xxiistaken  as  to  the  ground  of 
decision  in  either  of  tbe  oases,  I  may  also  refer  to  the 
head  notes  in  the  reports.  Both  the  reporters  were  wrong 
if  I  am. 

It  is,  I  belieye,  admitted  that  the  present  case  cannot 
bedistinguished  in  principle  from  The  North  River  Bank  v. 
Aymar^  decided  by  the  Supreme  Conrt  of  this  state  (3  Ht7/, 
266),  and  afterwards  in  the  Cenrt  of  Errors.  There  the 
agent  was  authorized  by  a  written  power  of  attorney,  amongst 
other  things,  to  sign  and  indorse  notes  and  to  accept  and 
indorse  bills  of  ozchaage  in  the  niutne  of  the  prindpal.  tThe 
actio>n  was  on  eleven  notes,  six  of  which  were  signed  and  five 
indorsed  in  the  principal's  name,  by  the  agent,  and  in  form 
in  aH  req>ectB  according  to  the  power.  It  was  shown  on 
the  trial,  as  to  nine  of  the  eleven  notes,  that  they  were  not 
signed  or  indorsed  in  the  business  of  the  principal  nor  for 
his  use,  but  for  the  accommodation  of  third  parties*  The 
plaintifis'  bank  had  discounted  the  notes  in  good  faith,  and 
believiflg  they  had  been  given  and  indorsed  in  the  business 
of  the  principal.  It  was  held  in  tbe  Superior  Court  of  the 
city  of  New* York,  where  the  suit"  was  brought  and  tried, 
that  the  plaintiffs  were  afiected  by  the  excess  of  power,  and 
could  not  recover  on  the  nine  notes.  Error  was  brought 
into  the  Supreme  Court,  wb^e  the  judgment  was  reversed 
upon  tbe  Opprosite  doctrine.  The  opinion  for  reversal  was 
delivered  by  Justice  Cowen,  in  which  Bsonson,  J.,  con- 
cunred.  A  dissenting  opinion  was  delivered  by  Chief  Jus- 
tice Nelson.  All  were  agreed  that  the  power  of  the  agent 
was  ceiftfined  to  iiotes  and  bills  signed,  accepted  and 
indorsed  in  tiie  business  of  the  principal,  idthough  not  so 
expressed,  in  terms,  in  the  letter  of  attorney ;  and  all  were 
ilierefore  agreed  that  the  power  was  in  fact  exceeded,  but 
not  in  such  a  sense  as  to  affect  the  plaintiffs,  who  were  bona 
fide  holders.  'Hie  distinction  made  in  their  favor,  it  is  well 
to  observe,  did  not  rest  at  all  upon  the  negotiability  of  the 
paper,  but  upon  the  familiar  principle  already  stated,  that 

Smith.— Vol.  II.  80 
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third  parties  dealing  b<ma  ^fide  with  an  agent,  who  acto 
within  the  apparent  scope  of  his  power,  are  not  afieqted  by 
special  restrictions,  of  which  they  had  no  notice.  It  was 
simply  a  misapplication  of  that  doctrine  to  a  case  not 
within  it ;  because  the  power,  in  its  real  or  apparent  scope, 
did  not  include  the  acts  done.  The  apparent  power  was 
on  the  face  of  the  letter  of  attorney,  which  the  bank  had  in 
its  possession.  The  agent's  acts  were  counterfeited,  so  as 
to  appear  by  his  own  representation  to  be  within  the 
power,  but  the  power  did  not  include,  or  appear  to  include, 
the  .actual  transaction;  and  that  was  the  precise  error  in 
the  decision.  The  judgment  of  the  Supreme  Court  was 
removed,  by  writ  of  error,  into  the  late  Court  for  the  Cor- 
rection of  Errors,  and  was  there  reversed.  The  case  is  not 
reported  in  that  court,  for  the  reason,  as  the  reporter  informs 
me,  that  the  prevailing  opinion  was  not  handed  to  him  at 
the  time  by  the  senator  who  delivered  it,  and  was  after- 
wards lost  or  mislaid.  I  have  examined,  however,  the 
record,  and  learn  from  the  reporter  and  one  of  the  judges 
whose  vote  was  for  affirmance,  that  the  reversal  was  dis- 
tinctly u[»on  the  question  discussed  in  the  Supreme  Court. 
It  was  held  that  the  plaintiffs,  although  bona  fiie  holders, 
could  not  recover  on  the  nine  notes,  for  want  of  authority 
in  the  agent  to  sign  and  indorse  them.  It  was  a  decision 
of  the  highest  court  in  this  state,  and  I  hold  that  we  are 
bound  by  it.  We  have  never  refused  to  follow  a  clear  and 
distinct  determination  of  that  tribunal. 

In  the  case  of  Tht  Mechanics^  Bank  v.  The  New  Haven  Rail 
road  Company^  a  question,  which  I  think  identical  in  princi- 
ple with  the  present  one,  received  the  careful  consideration 
of  this  court.  In  that  case  the  transfer  agent  of  the  defen- 
dants' corporation  was  authorized  to  sign  and  issue  certifi* 
cates  of  stock,  on  a  transfer  from  one  shareholder  to  anotb^ 
upon  the  books,  and  on  the  surrender  of  the  previous  cer- 
tificates. The  agent,  for  his  ovm  purposes,  signed  and 
issued  certificates  to  a  large  amount,  when  there  had  been 
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no  such  transfer  or  surrender.  These  unauthorized  and 
8puriou9  instruments  were  in  form  precisely  like  those  that 
were  genuine  and  authorized.  Trusting  to  this  false  appear* 
ance,  the  plaintiffs  took  one  of  them  by  transfer,  and 
advanced  money  upon  it,  which  they  recovered  in  the  New- 
York  Superior  Court.  We  held  they  could  not  recover,  and 
reversed  the  judgment ;  placing  our  decision  prominently  on 
the  ground  that  the  acts  of  the  agent,  in  signing  and  issuing 
the  spurious  instruments,  were  not  within  the  real  or  appa- 
rent scope  of  the  power  delegated  to  him.  We  certainly 
did  not  put  our  judgment  upon  the  ground  that  the  plain- 
tiffi  were  not  in  privity  of  dealing  with  the  defendants,  by 
reason  of  the  non-negotiable  character  of  the  certificates, 
and  therefore  could  not  sue  for  the  fraud.  It  had  been 
argued  that  they  were  negotiable  or  quasi  negotiable.  We 
held  they  were  not ;  but  we  further  held  that,  whatever 
might  be  their  character  in  that  respect,  they  were  void 
everywhere,  because  issued  without  authority.  The  doc- 
trine asserted  was,  that^hoever  deals  vrith  a  security  made 
by  an  agent,  not  less  than  he  who  deals  directly  with  the 
agent,  is  bound  to  know  the  extent  and  the  limit  of  the 
authority .3  This  is  a  plain  doctrine.  There  is  no  more 
reason  for  saying  that  a  principal  is  bound  by  an  unautho- 
rized bill  or  note  in  the  hands  of  a  bona  fide  holder,  than  for 
saying  he  must  pay  one  to  which  his  name  is  forged,  because 
the  holder  has  paid  value,  and  does  not  know  of  the  for- 
gery. The  only  doubt  relates  to  the  extent  of  the  power, 
when  construed  with  reference  to  dealers  who  are  not 
cognizant  of  special  restrictions  Negotiability  is  not  of 
the  least  importance.  Good  faith  is  the  only  important 
fact,  where  it  is  claimed  that  the  power,  in  its  general 
scope,  includes  the  transaction,  although  there  may  be 
private  restraints  upon  its  exercise.  Does  an  authority  to 
sign  a  bill  of  lading,  a  certificate  of  stock,  a  bill,  a  note  or 
acceptance,  when  certain  conditions  arise,  as  when  goods 
are  shipped,  when  stock  is  transferred,  when  the  drawer 
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has  funds  to  meet  the  acceptance,  when  the  bill  or  note  is 
required  in  the  regular  business  of  the  principal,  justify 
the  doing  of  these  acts  universally,  without  any  regard  to 
the  conditions,  and  for  the  accommodation  of  mankind  a^ 
large  ?  This  is  the  true  point  of  the  inquiry  when  there  is 
good  faith  in  the  dealer;  and  upon  this  inquiry  all  the 
authorities  cited  are  direct  and  unanswerable  adjudications. 
The  doctrine  of  tiie  cases  cited  has  received  the  sanction 
of  the  Supreme  Court  of  the  United  States,  in  a  case  which 
has  very  recently  appeared.  I  refer  to  The  Schooner  Free- 
man et  al.  y.  Buckingham  et  al,  (18  How.9  182).  In  that  case 
the  libellants  were  the  consignees  named  in  two  bills  of 
lading,  signed  by  the  master  of  the  schooner,  declaring  in 
the  usual  form  that  certain  quantities  of  flour  had  been 
shipped  on  board  to  be  sent  forward  to  them.  In  fact,  the 
flour  had  not  been  shipped,  and  th«  bills  were  fraudulmt 
contrivances  of  the  supposed  shipper  for  the  purpose  of 
obtaining  advances  from  the  coningnees,  who  did  advance 
accordingly,  and  afterwards  libeled  the  vessel  for  non- 
delivery of  the  goods.  They  failed  on  the  sole  ground  that 
the  owner  of  the  schooner  was  not  bound  by  tho  contract 
of  the  master,  the  goods  never  having  been  shipped.  The 
remarks  of  Mr.  Justice  Curtis  are  so  much  to  my  purpose 
that  I  quote:  "Nor,"  said  he,  "can  the  general  owner  be 
estopped  from  showing  the  real  character  of  the  transaction 
by  the  fact  that  the  libellants  advanced  money  on  the  faith 
of  the  bills  of  lading;  because  this  change  in  the  libellant's 
condition  was  not  induced  by  the  act  of  the  claimant  (the 
principal),  or  of  any  one  acting  within  the  scope  of  an 
authority  which  the  claimant  (the  principal)  had  conferred. 
A  willful  fraud,  committed  by  the  master  on  a  third  person, 
by  signing  false  bills  of  lading,  would  not  be  within  his 
agency.  If  the  signer  of  a  bill  of  lading  was  not  the  master 
of  the  vessel,  no  one  would  suppose  the  veseiel  bound ;  and 
the  reason  is,  because  the  bill  is  signed  by  one  not  in  privity 
^th  the  owner.    But  the  same  reason  applies  to  » fidii(nsitiir« 
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inada  by  •  master  out  of  the  course  of  bis  employiMat. 
ThiQ.  talker  Msames  the  risk,  not  only  of  the  genuineness 
of  the  signature  and  of  the  fact  that  the  signer  was  master 
of  the  vessel,  but»  also,  of  the  apparent  aiOharUy  of  the 
master  to  issue  the  bill  of  lading*  We  say  the  apparent 
autharityi  because  any  secret  instructions  by  the  owner,  incon- 
8istent  with  the  authority  with  which  the  master  appears 
to  be  clothed,  would  not  affect  third  persons.  But  the 
master  has  no  more  apparent  unlimited  authority  to  sign 
bills  of  lading  than  he  has  to  sign  bills  of  sale  of  the  ship. 
He  has  an  apparent  authority,  if  the  ship  be  a  general  one, 
to  sign  bills  of  lading  for  oargo  actually  shipped,  and  he  has 
also  authority  to  sign  a  bill  of  sale  of  the  ship,  when,  in 
case  of  disaster,  his  power  of  sale  arises*  But  the  authority 
in  each  case  arises  out  of  and  depends  upon  a  particular 
state  of  facts.  It  is  not  an  unlimited  authority  in  the  one 
case  more  than  in  the  other,  and  his  act  in  either  case  does 
not  bind  the  owner,  even  in  favor  of  an  innocent  purchaser, 
if  the  facts  upon  which  his  power  depended  did  not  exist ; 
and  it  is  incumbent  upon  those  who  are  about  to  change 
their  condition,  upon  the  faith  of  bis  authority,  to  ascertain 
the  existence  of  all  the  facts  upon  which  his  authority 
depends." 

These  remarks  apply  with  great  precision  to  the  case 
under  consideration.  It  was  in  the  usual  course  of  the 
teller's  employment  to  certify  checks  (or  actual  deposits  of 
money,  as  it  is  in  the  usual  course  of  the  employment  of  a 
master  to  sign  bills  of  lading  for  goods  actually  shipped. 
In  both  examples,  and  for  precisely  the  same  reasons,  the 
eooraeof  employment  measures  the  apparent  authority,  and, 
therefore,  the  whole  certifying  and  signing  power  of  the 
agent.  Simulated  and  fraudulent  instruments  may  be  con* 
eocted  by  the  agent,  well  calculated  to  deceive.  But  these 
are  the  frauds  of  the  individual  who  concocts  tftem,  for 
which  he  alone  is  liable.  It  is  better,  I  think,  in  principle, 
that  ihe  rule  snould  be  thus,  than  to  adopt  another  which 
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would  place  every  person  who  acts  by  agents  in  the  power 
of  the  latter,  and  would  especially  expose  to  ruin  banking 
corporations,  which  can  act  by  agents  onlyrj 

It  should  not  escape  observation  also  that  the  case 
of  The  Schooner  Freeman  meets  directly  the  suggestion 
already  noticed,  that  the  English  cases  of  Orant  v.  Norway^ 
and  Coleman  v.  Riches,  and  the  case  here  of  The  New  Haven 
Railroad  Company,  can  be  distinguished  from  the  present  by 
the  supposed  want  of  privity  between  the  defrauded  reci- 
pient of  the  false  instrument  and  the  principal.  I  say  the 
case  of  the  Freeman  meets  that  suggestion,  because  the 
defrauded  libellant  was  the  consignee  and  not  the  assignee 
of  the  bill  of  lading.  By  the  instrument  itself,  therefore, 
he  stood  in  privity  with  the  owner  of  the  vessel,  provided 
it  had  been  signed  by  the  master,  acting  under  due  autho- 
rity. It  may  be  added  that  the  English  cases  were  referred 
to  as  authorities,  and  were  understood  precisely  as  I  have 
stated  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  the  judges,  except  Com  stock,  J.,  concurring, 


Judgment  affirmed. 
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CoNBAD  V.  The  Teustees  op  the  Village  op  Ithaca 

Where  the  trustees  of  a  village  are  made  by  its  charter  commissioners  of 
highways,  they  are  to  bo  regarded,  in  i^espect  to  that  f^nctioD,  not  as  indo' 
pendent  public  officers,  but  as  the  agents  of  the  corporation,  so  aa  to  n^^\f 
the  latter  civilly  responsible  for  their  acts  or  omissions,  according  to  the 
law  of  master  and  servant. 

tthe  trustees  of  the  village  of  Ithaca,  who  are  made  by  its  charter  commis- 
sioners of  highways  for  the  territory  withhi  its  limits,  constructed  a  bridge 
within  and  with  the  funds  of  the  village,  in  so  negligent  and  un8killfa\ 
a  manner,  that,  by  means  thereof,  the  plaintiff's  building  was  carried  away 
daring  a  fVeshet ;  ffeld,  that  the  building  of  the  bridge  was  a  corporate  act , 
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that  the  powers  giyen  to  the  trustees,  as  commissioners  of  highways,  vested 
in  them  not  as  individuals  or  as  independent  public  officers,  bat  as  a  part  of 
the  mnnicipal  power  of  tho  corporation,  for  the  benefit  of  which  they  are  to 
be  exercised,  and  that  the  cor))oration  is  theisfore  responsible  for  their  acts 
and  omissions  in  that  caiM&ctty. 
li  seems  that  the  principle  upon  which  municipal  corporations  are  thus  liable 
is,  that  whenever  an  individual  or  a  corporation,  for  a  consideration  received 
fh>m  the  sovereign  power,  has  become  bound  by  agreement,  either  express 
or  implied,  to  do  certain  things,  such  ifidividual  or  corporation  Is  liable,  In 
case  of  neglect  to  perform  the  agreement,  not  only  to  a  public  prosecution 
by  indictment,  but  to  a  private  action  at  the  suit  of  every  person  injured  by 
such  neglect.  The  grant  by  the  government,  to  a  municipality,  of  a  portion 
of  its  sovereign  power,  is  to  be  deemed  a  sufficient  consideration  for  an 
implied  contract  on  the  part  of  the  corporation  to  perform  the  duties  which 
the  charter  imposes,  and  the  contract  made  with  the  sovereign  power  enures 
to  the  benefit  of  every  individual  interested  in  its  performance.  Per 
Selhen,  J. 

Appeal  from  the  Supreme  Court.  By  ch.  229  of  1821, 
a  district  therein  described  is  made  a  village,  and  the  free- 
holders and  inhabitants  residing  within  its  limits  are  declared 
to  be  a  body  politic  and  corporate  by  the  name  of  The  Trus- 
tees of  the  Village  of  Ithaca.  Ey  the  fourteenth  section 
of  the  act,  the  village  is  made  a  separate  road  district,  and  ia 
exempted  from  the  superintendence  of  the  commissioners 
of  highways  of  the  town  of  Ulysses,  within  the  bouncU  of 
which  it  lies ;  and  the  trustees  are  made  commissioners  of 
highways,  and  invested  with  the  same  powers  and  charged 
with  the  same  duties  over  the  roads  in  said  village  as  com- 
Joissioners  of  highways  in  towns  have  or  possess.  This  action 
was  brought  against  The  Trustees  of  the  Village  of  Ithaca, 
and  the  complaint  charged  that  the  defendants  are  autho- 
rized and  required  to  construct,  repair  and  keep  in  order  all 
necessary  bridgej  within  the  said  village,  and  claimed  dama- 
ges alleged  to  have  been  sustained  by  the  plaintiff  in  the 
und'-rmining  of  his  blacksmith  shop  and  other  buildings 
apon  the  stream,  and  the  flooding  and  washing  away  of  his 
property  contained  therein,  by  reason  of  the  unskillful  and 
negligent  manner  in  which  the  defendants  erected  their  bridge 
onAurcTa-street,  over  Six  Mile  creek,  and  constructed  aprons 
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and  diking  in  connection  with  such  bridge.  The  answer  set 
up,  among  other  things,  that,  at  the  time  of  the  building  of 
the  bridge,  one  McCormick,  under  whom  the  plaintiff  derives 
title  to  the  land  and  buildings  undermined  and  injured,  was 
the  owner  of  such  land  and  buildings,  and  that,  when  the 
bridge  was  about  being  erected,  it  was  the  intention  of  the 
defendants  to  construct  a  much  larger  arch  for  the  bridge 
than  was  subsequently  constructed  (the  allegation  of  the 
plaintiff  being  that  the  insufficient  span  of  such  arch  was 
a  main  cause  of  the  injury  sustained  by  him ),  but  that 
McCormick  requested  that  the  main  arch  might  be  made 
smaller,  and  that  an  arch  might  be  made  in  the  northern 
abutment  for  the  purpose  of  admitting  his  flume  or  race-way 
to  pass  through  it,  and  that  the  bridge  was  constructed  in 
the  manner  requested  by  McCormick.  The  issue  was  tried 
at  the  Tompkins  circuit,  before  Mr.  Justice  Bowen  and  a 
jury.  Several  exceptions  were  taken  by  the  defendants  to 
the  rulings  of  the  judge  upon  the  admission  of  evidence  and 
to  his  charge.  The  principal  exception  was  to  the  refusal 
of  the  judge  to  charge  that  the  corporation  was  not  liable  for 
the  acts  or  negligence  of  the  trustees  in  their  capacity  of 
commissioners  of  highways.  The  other  exceptions  are  suf- 
ficiently stated  in  the  following  opinion.  The  jury  found  a 
verdict  for  the  plaintiff  for  $750,  judgment  thereon  was 
entered,  and  the  exceptions  were  ordered  to  be  heard,  in  the 
first  instance,  at  general  term.  Upon  such  hq^ring,  the 
Supreme  Court  in  the  sixth  district  affirmed  the  judgment, 
and  the  defendants  appealed  to  this  court,  where  the  cause 
was  submitted  on  printed  arguments. 

Ferris  Sf  Cushingj  for  the  appellan. 

Dana  8f  Beers^  for  the  respondent. 

Denio,  Ch.  J.    The  principal  question  in  this  oase  wan 
the  same  with  that  decided  by  this  court  in  Hxckok  v.  TRa 
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Tr%aees  cf  the  FiOage  of  PlaUsburgh  {June  Term,  1856 )•• 
That  question  was  whether  the  trustees  of  a  village,  i^ 


*  Upon  the  consultation  which  resulted  in  the  decision  of  Hickok  y.  The 
IViutees  of  the  Village  of  Plattshurgh  bj  this  court,  Belden,  J.,  read 
&n  opinion  which  had  been  delivered  by  him^  while  upon  the  bench  of  the 
Supreme  Court,  in  the  case  of  Weet  y.  The  Trustees  of  the  ViUage  of  Brock- 
porty  and  is  hereto  appended.  That  opinion  was  adopted  as  a  correct  exposi- 
tion of  the  principles  governing  in  actions  of  this  character,  aod  thereupon 
the  Judgment  of  the  Supreme  Court  in  Hickok  y.  The  Trustees  of  the  VUlc^e 
of  PUUtsburghj  refusing  a  new  trial  to  the  plaintiff,  who  had  been  nonsuited 
at  the  circuit,  was  reversed,  all  the  Judges  concurring,  except  Penio,  Ch.  J. 

It  is  to  be  noted  that  the  negligence  in  the  Plattshurgh  ease,  to  which  the 
opinion  of  Selden,  J.,  was  applied  by  this  court,  consisted  in  mere  omission ; 
while  the  Broekport  case,  as  will  appear  from  the  following  stateipeDt,  was 
that  of  the  negligent  execution  of  a  duty,  resulting  in  the  creation  of  a  public 
ouisance : 


SUPREME  COURT. 


Weet 

V. 

The  Trustees  of  the  Village  of  Brock- 
port. 


Motion  at  special  term  for  a  new  trial  upon  bill  of  exceptions.  The  com- 
plaint in  this  case  alleges  that  the  defendants  -are  a  corporation ;  that  on  or 
about  the  17th  of  May,  1858,^  they  undertook  to  construct  a  platform,  to  con- 
nect the  southeast  comer  of  the  canal  bridge  with  the  sidewalk,  upon  the  east 
side  of  Main-street,  in  said  village,  such  platform  constituting  an  extension  of 
the  sidewalk  in  a  lateral  direction  so  as  to  unite  with  the  bridge;  that  this 
platform  was  partially  planked  on  the  said  seventeenth  of  May,  but  that,  on 
the  evening  <^  that  day,  through  the  carelessness  and  negligence  of  the  defen- 
dants, an  uncovered  space  was  left  therein,  about  twelve  feet  in  length  and  fire 
IB  breadth,  opening  into  a  hole  or  pit  beneath,  five  feet  deep;  that  no  guards 
of  any  kind  were  placed  around  this  chasm,  nor  any  light  to  enable  passers-by 
to  see  it;  that  the  plaintiff  was  at  Broekport  that  evening,  with  a  canal  boat, 
of  which  he  was  master,  and  that,  about  ten  o'clock,  while  crossing  the  bridge 
OB  his  way  to  the  collector's  office,  bis  path  to  which  lay  directly  over  this 
platfonn,  he  was  precipitated  through  the  opening  into  the  pit  beneath,  break- 
ing several  of  his  ribs  and  otherwise  injuring  him. 
The  answer  contains  a  denial  of  each  and  every  allegation  of  the  eomplaiat 
Upon  the  trial,  it  was  proved  by  Thomas  Cornes  that  he  was  president  of  the 
board  of  trustees  in  1858 ;  that,  prior  to  the  seventeoith  of  May,  in  that  year, 
divers  citizens  of  Broekport  had  called  his  attention  to  the  condition  of  the 
place  in  question,  and  had  applied  to  him  to  have  it  repaired ;  that,  at  a  meeW 
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respect  to  their  functions  as  commissioneFs  of  highways,  are 
to  be  regarded  as  the  agents  of  the  corpoiation  in  sach  a 


ing  of  the  trustees  on  the  ninth  of  Maj,  the  snhject  of  making  the  necessary 
repair  or  improyemont  was  discussed  and  the  propriety  of  making  it  was 
admitted,  but  no  resolution  or  ordinance  to  that  effect  was  passed,  nor  any 
direction  then  given  to  the  street  commissioner  on  the  subject;  that  it  was  the 
practice  of  the  board,  when  they  met,  to  talk  oyer  the  subject  of  repairs,  and 
then  direct  the  street  commissioner,  who  was  usually  present,  to  do  the  work, 
without  passing  any  formal  resolution  or  ordinance  for  the  purpose;  that  it 
was  sometimes  referred  to  one  trustee  and  sometimes  to  another  to  look  after 
the  work,  and  when  the  bills  came  in,  if  they  weie  just  and  right,  they  were 
audited  and  paid ;  that  sometimes  the  street  commissioner  made  repairs  with- 
out directions  ftom  any  one,  and  his  bills  for  the  work  were  afterwards  audited 
and  paid;  that  he,  Gornes,  directed  the  street  commissioner  to  make  the 
improyement  in  question ;  that,  on  the  night  of  the  seyenteenth  of  May,  the 
hole  described  in  the  complaint  was  left  open,  without  any  light  or  guards  of 
any  kind  to  prevent  trayelets  firom  fUling  into  it ;  that  the  street  commissioner 
afterwards  presented  his  bill  for  making  and  superintending  the  improyement, 
which  was  audited  and  paid,  and  that  a  resolution  directing  such  payment  was 
duly  passed  and  entered  in  the  records  of  the  village. 

It  also  appeared  that  the  defendants  had,  at  the  time,  ample  Amds  to  make 
and  complete  the  improvement  in  question ;  and  evidence  was  given  tending  to 
thow  its  propriety  and  necessity. 

The  plaintiff  ftirther  proved  the  occurrence  of  the  accident,  as  described  in 
the  complaint,  and  the  consequent  iqjury  to  his  person. 

Upon  this  state  of  fkcts,  the  defendants  moved  for  a  nonsuit,  which  was 
granted,  upon  the  ground,  as  stated  in  the  bill,  that  no  action  could  be  main* 
tained  against  the  corporation ;  but  that  It  must  be  brought  against  the  trus- 
tees individually,  as  commissioners  of  highways. 

The  plaintiff  now  moved  to  set  aside  this  nonsuit,  and  for  a  new  trial. 

LnM  H.  Morgan^  for  the  plaintiff 

A.  J.  WiOnn,  for  the  defendants. 

Seldbn,  jr.  Several  cases  have  recently  arisen  in  this  state  in  which  tlie 
ful^t  of  the  liability  of  municipal  corporations  for  damages  arising  from  the 
negligence  or  malfeasance  of  their  officers  has  been  Judicially  examined.  In 
Th9  Mayor,  j-c,  of  New-Tork  v.  Furz0  (  8  EtU,  612  ),  the  city  of  New-Tork 
was  held  liable,  in  a  civil  suit,  for  the  omission  to  keep  In  repair  certain  sewers 
eonstructed  by  the  corporation.  The  principle  of  this  case  has  been  lefemd 
to  and  adopted  In  several  eubseqnent  cases,  and  may  now  be  considered  aa 
•■tabllshed. 
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sense  as  to  make  the  latter  responsible  for  their  acts  or  omis- 
sionsi  according  to  the  law  of  master  and  servant.    I  thought 


But,  in  order  properly  to  apply  this  principle,  it  is  necessary  to  observe  some 
iistineiions  not  noticed  in  that  case,  the  decision  in  which  is  rested  mainly 
apoo  the  case  of  HmnXey  y.  The  Ma/yor  and  Burgnses  of  Lyme  Regis  ( 6  Bing.^ 
91 ;  S  Bam.  j*  Addlph.,  77 ;  1  Bing,  K,  (7.,  222 ;  S.  C.  in  error  ).  That  was 
an  action  brought  against  the  borongh  of  Lyme,  to  recover  for  the  damages 
done  to  the  plaintiff's  hoose  by  the  sea^  in  consequence  of  the  neglect  of  the 
borough  to  repair  certain  searbanks  and  monnds.  The  case  was  carried  through 
all  the  English  courts,  and  Anally  decided  by  the  House  of  Lords,  where  Park, 
J.,  in  giving  the  opinion  of  the  court,  lays  down  the  broad  proposition  that 
"  wherever  an  indictment  lies  for  non-repair^  an  action  on  the  case  will  lie  at 
the  suit  ot  a  party  sustaining  any  peculiar  damage."  This  expression,  which 
is  died  and  relied  upon  by  Nelson,  Ch.  J.,  in  the  case  of  The  Mayor,  j-c,  v. 
Fwrze,  is  calculated,  when  separated  fh>m  the  case  in  which  it  is  used,  to 
convey  an  entirely  erroneous  impression  as  to  the  principle  upon  which  the 
decision  in  that  case  really  rests.  It  would  seem  to  inculcate  the  doctrine  that 
the  remedy,  by  an  action  on  the  case,  is  coextensive  with  that  by  indictment,  in 
an  cases  of  a  neglect  of  public  duty ;  and  tends,  therefore,  to  support  the  posi- 
tion, which  I  deem  untenable,  that  all  public  oiBcers  are  liable  to  an  action,  at 
the  suit  of  every  individual  who  has  sustained  injury  through  their  omission 
to  perform  a  duty  imposed  by  law.  If  this  position  is  sound,  it  is,  of  course, 
decisive  of  the  question,  fVequently  discussed  but  not  yet  decided,  whether 
town  commissioners  of  highways  in  this  state  are  liable,  in  a  civil  action,  to 
every  person  who  has  sustained  injury  in  consequence  of  their  neglect  to  keep 
the  highways  and  bridges  of  their  towns  in  repair,  as  their  liability  to  indict- 
ment is  beyond  dispute. 

The  principle  whicii  really  lies  at  the  basis  of  the  case  of  Henley  v.  Mayor, 
fc,  of  Lyme  Regie^  and  of  the  series  of  English  cases  upon  the  authority  of 
which  that  case  was  decided,  is  this :  That  whenever  an  individual  or  a  corpo- 
ration, fQX  *  consideration  received  ftom  the  sovereign  power,  has  become 
bound  by  covenant  or  agreement,  either  express  or  implied,  to  do  certain 
things,  each  individual  or  corporation  is  liable,  in  case  of  neglect  to  perform 
foch  covenant,  not  only  to  a  public  prosecution  by  indictment,  but  to  a  private 
%ction  at  the  suit  of  any  person  injured  by  such  neglect.  In  all  such  cases, 
Ae  oontract  made  with  the  sovereign  power  is  deemed  to  enure  to  the  benefit 
of  every  individual  interested  in  its  performance^ 

That  this  is  the  true  doctrine  on  the  subject,  may,  I  think,  be  conclusively 
■ho>wii  by  a  brief  review  of  a  few  of  the  cases  cited  and  relied  upon  in  the 
case  of  Henley  v.  Lyme  Regis,  of  which  the  following  comprise  all  that  appear 
te  be  worthy  of  notice  here,  viz. : 

First.  Tidding  v.  Fay  {Oro,  Elix.,  669) :  This  was  an  action  on  the  case, 
Iroaght  against  the  defendant,  as  parson  of  the  parish  of  Quarleys,  in  Soutli- 
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thej  were  rather  to  be  regarded  as  public  officers,  and  that 
the  commaDity  which  they,  in  some  sense,  represented. 


hampden,  to  recorer  damages  for  hia  omission  to  keep  a  boll  and  a  boar, 
alleging  that  he  was  bound  by  custom  to  keep  those  animals  for  the  use  of  the 
/arishioners.  The  covt  held  that  it  was  a  good  and  reasonable  owtom,  and 
that  every  inhabitant  pr^udioed  by  the  ondssion  might  maintain  an  action. 
From  the  report  of  this  case,  in  Croke,  it  is  diffipnlt  to  understand  the  nature 
and  source  of  the  obligation  upon  which  the  action  was  founded.  But  tlie 
matter  is  explained  by  Baron  Comtv,  in  his  Digett,  title  "Actioikon  the  Caae 
for  Negligence,"  A.  8.  He  there  says,  in  speaking  of  this  case,  that  the  action 
does  not  lie  "  unless  the  plaintiff  show  a  prescripiion  for  it,  and  a  coHmdertUiam 
for  such  prescription  j  as  that  the  parson  had  an  increase  in  his  tithes,"  &c., 
and  refers  to  Waples  t.  Basaett  (4  Mod.^  241),  in  support  of  the  assertion.  This 
clears  up  the  difficulty.  It  shows  that  the  action  is  brought  to  enfbroe  an 
obligation,  yoluntarily  assumed  by  contract,  for  a  consideration.  Svery  pre- 
scription presupposes  a  contract,  by  which  the  riglii  was  originally  obtained 
or  the  obligation  assumed.  This  case,  therefore,  goes  to  support  the  doctrine 
which  I  have  advanced. 

Second.  Payn$  v.  Pairidge  {Carikew,  191;  S.  a,  1  Shower^  266):  This 
was  an  action  on  the  case,  brought  by  an  inhabitant  of  the  viUe  of  Littlepori, 
in  the  Isle  of  Ely,  against  the  defendant,  for  not  keeping  a  ferry-boat,  for 
crossing  the  Wilney  river  fhwn  one  side  of  said  ville  to  the  other,  in  which  it 
was  alleged  that  the  defendant  was  bound  by  prescription  to  keep  such  ferry* 
boat,  and  that  ^11  the  inhabitants  of  the  ville  were,  by  custom,  entitled  to  pass 
and  repass,  toll  free.  Upon  demurrer,  it  was  held  that  the  prescriptiOQ  and 
the  custom  were  good,  and  well  pleaded ;  but  Judgment  was  given  fbr  the 
defendant  upon  the  ground  that  the  declaration  showed  no  damage  to  the 
plaintiff,  except  such  as  was  conamon  to  all  the  king's  sulQects.  From  the 
report'  of  this  case  in  Oarthbw  it  is  not  easy  to  discover  the  views  of*  the  court, 
in  regard  to  the  obligation  to  keep  and  maintain  tiie  ferry-boat.  The  chief 
justice  is  there  made,  in  speaking  of  the  custom  to  pass  toll  ftee,  set  «p  in 
the  declaration,  to  say :  "Also,  this  custom  did  not  consist  in  compiling  the 
defendant  to  keep  a  ferry-boat,  hecawe  he  ii  dbUged  iodoU  wMotU  any  ms- 
tom  of  the  vHU."  The  ground  of  the  obligation  is  not  here  steted,  but  the 
report  of  the  same  case  in  Shower  explains  this.  Lord  Holt  there  says :  "  If 
a  ferry  were  granted  at  this  day,  k$  that  accepU  9Wik  grand  is  bound  to  keep  a 
boat  for  the  public  good ;"  and  again,  "  He  that  has  a  new  ferry  by  giani^ 
whm  h$  acctpU  of  ii,  charges  himself  with  the  repairs  and  keeping  it;"  the 
plain  meaning  of  which  is  that,  upon  every  gnnt  of  a  ferxy,  there  is  as 
^implied  undertaking  on  the  part  of  the  grantee,  in  consideration  of  the  fraih 
chise  receiveil,  to  keep  and  maintain  a  fecry-boat  for  the  acoommodatioa  af 
the  pablie» 


AlfiANT,  8EFTEMBEB,  IS61.  165 

CoDiad  V,  The  Triutow  of  the  VUlagv  of  Ithact. 

whether  a  village  or  a  town,  was  not  responsible  under  the 
doctrine  referred  to.    The  decision  of  the  court  was  that«  in 


Thiid«  The  Mayor  of  Lynn  ▼.  Turner  { Cowp,^  86):  Tuner  brought  an 
ACtioQ  oa  the  com  againat  the  oorporatioa  of  Lynn  for  not  repairing  and 
eleansing  a  oertain  creek,  alleging  special  damagae  to  himself.  It  was  argred 
that  it  was  incumbent  on  the  plaintiff  to  show  some  special  reason  or  tenure 
whereby  the  corporation  was  bound  to  repair ;  that  they  were  not  bound  of 
common  right  Judgment  was  given  for  the  plaintiff,  and  Lord  l|ANapiEi«c 
said :  "  It  iy  hers  alleged  that  the  corporation  have,  from  time  immemorial, 
been  used  to  rapahr.  It  states,  therefore,  that  they  are  bound  by  prescripUon, 
and  it  might  be  the  very  condition  and  term$  of  Iheir  oreaiwn  or  charter;" 
thus  putting  the  obligation  ezclasiyely  upon  the  ground  of  a  ooutract,  to  be 
inftrred  from  the  immemorial  custom. 

These  are  the  principal  cases,  referred  to  in  the  case  of  Henley  y.  The  Mayor, 
jr.,  of  Lyme  Seyie^  which  go  to  sustain  the  right  of  an  individual  to  recover, 
in  a  jMivate  action,  for  an  omission  to  perform  a  publio  duty ;  and  it  will  be 
seen  that  the  action  in  each  case  was  founded  upon  prescription,  that  is,  upon 
a  contract  and  consideration  proved  by  the  immemorial  custom.  No  infe- 
rence, therefore,  can  be  drawn,  from  this  class  of  oases,  in  ikvor  of  the  position 
ihat  for  the  neglect  of  a  public  duty,  not  imposed  by  contract  and  for  the 
performance  of  which  no  consideration  has  been  received,  an  aetion  will  lie  at 
the  suit  of  a  private  individual. 

Upon  the  argument  of  Henley  v.  XyvM  RegU^  in  the  House  of  I«ords,  the 
eouDSpl  of  the  plaintiff  contended  '^  that  every  hreaeh  of  puhUe  duty^  or  neg- 
lect of  what  the  party  is  bound  to  perform,  working  wrong  or  loss  to  another, 
is  injurious  and  actionable,"  and  cited  Sutton  v.  Johnstone  ( 1  Term  R.,  784), 
and  Ruse^  v.  The  Men  of  Devon  ( 2  Term  jB.,  661)  in  support  of  the  pod- 
Cion.    But  the  decision  of  the  court  was  put  exclusively  upon  the  ground  of 
%  contract  on  the  part  of  the  defendant,  founded  vapoxk  a  sufflcient  considera- 
ion,  as  is  apparent  from  the  following  extract  from  the  only  opinion  delivered 
B  the  House  of  Lords.    Pauk,  J.,  after  quoting  the  language  of  the  charter, 
aye:  '*Now,  these  words  are  undoubtedly  an  espreeUon  of  the  king'e  wU 
sat  the  eoiporation  shall  repair,  but  they  are  not  the  less  a  ocnsideration  on 
^  lat  account ;  oo  the  contrary,  they  show  the  eoneideraUon  for  the  grant,  the 
Mitives  inducii^  the  king  to  make  the  grant,  and  consequently  ;fw  terms  and 
vemdUioms  on  which  the  grant  was  to  be  accepted.'' 

Having  thus  shown  that  this  class  of  Bnglish  cases  proceeds  upon  the  ground 
^  dm  obligation,  assumed  by  contract,  for  a  coosideiatlon,  I  turn  to  the  con- 
sidoration  of  the  question  whether  town  commissioners  of  highways  in  this 
Btato  are  liable  to  a  civil  suit  for  the  neglect  of  their  duty  to  keep  the  high- 
mefn  and  bridges  of  their  towns  in  repair,  a  question  which  it  is  necessary  to 
settle  before  we  can  asoertain.the  ground  of  the  liability  of  the  defendants  is 
tbU  ceae,  if  they  are  liable  at  aU« 
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the  case  of  a  village  where  the  trustees  were  made  commis- 
aioners  of  highways,  the  corporation  was  liable  for  their 


In  the  case  of  Sutton  r.  Jdhjutone  ( 1  Term  JR.,  784  ),  Baron  Etrb,  in  the 
coarse  of  his  opinion  in  the  Court  of  Exchequer,  lays  down  the  proposition, 
^*  that  every  hreaeh  of  a  public  duty,  working  wrong  or  ioss  to  another,  is  an 
iqjnry  and  actionable."  It  was  this  remariE  of  Baron  Etri:  upon  which  the 
counsel  for  the  plaintiff,  in  the  case  of  Mayor,  ^«.,  of  Lyme  Regie,  relied,  when 
he  cited  the  case  of  Sutton  t.  Johnstone  in  the  House  of  Lords.  That  case 
was  this :  The  defendant,  being  conunander  of  a  squadron  of  Tessels  of  war, 
of  one  of  which  the  plaintiff  was  captain,  had  charged  the  latter  with  disobe- 
dience of  orders  and  other  military  offences,  and  caused  him  to  be  arrested 
and  brought  to  trial  before  a  court-mavtial,  where  he  was  acquitted.  The 
plaintiff  brought  an  action  for  a  malicious  prosecution,  and  added  a  count  or 
counts  fbr  unreasonably  delaying  the  calling  of  the  court-martial,  the  plain- 
tiff being  in  custody  meanwhile.  The  remark  quoted  aboTe  was  made  in 
reference  to  the  latter  cause  of  action,  and  in  reply  to  the  argument  that  the 
matter  complained  of  was  damnum  cheque  injuria.  If  that  remark  be  true, 
it  would  of  course  follow  that  all  public  ofiScers,  including  commissioners  of 
Idghways,  are  liable,  for  any  neglect  of  duty,  not  only  to  a  public  prosecution, 
but  also  to  a  ciyil  action,  at  the  suit  of  any  party  iijured.  Can  this  position 
be  maintained  1  It  was  neither  affirmed  or  disaffirmed,  upon  the  subseqoeni 
argument  of  the  same  case,  before  the  chief  justices  of  the  King's  Bench  and 
Common  Pleas,  who  decided  for  the  defendant  upon  other  grounds. 
"Those  who  contend  for  the  broad  general  rule  laid  down  by  Baron  Eras, 
rely  for  authoiity  mainly  upon  the  class  of  cases  above  reviewed,  and  alsoi 
upon  that  familiar  class  in  which  sherifik,  clerks,  constables,  etc.,  have  been  > 
held  responsible  to  the  party  injured  for  any  neglect  of  duty.  But  the  latter . 
class,  at  least,  aflbrds  no  foundation  for  the  rule.  There  is  an  obvious  distinc- 
tion between  sherifib,  clerks  and  other  ministerial  officers  concerned  in  the . 
civil  administration  of  justice,  who  perform  services  for  particular  persons  Ibr 
a  specific  compensation,  and  the  class  of  officers  to  which  commissioneis  of ! 
highways  belong.  The  latter  receive  no  compensation  from  private  persons, 
and  owe,  therefore,  no  duty  to  individuals ;  while  the  former  may  be  regarded 
in  a  measure  as  the  mere  agents  of  the  persons  for  whom  they  act 

This  question  was  long  since  found  to  be  one  of  great  difflcnlty,  as  b  appa- 
rent from  the  case  of  Lane  v.  Cotton  ( 1  Ld.  Baym,,  646),  which  was  several 
times  argued  by  eminent  counsel  before  it  was  depided.  The  action  was 
against  the  postmaster-general,  to  recover  tho  value  of  certain  exchange  bills 
purloined  from  a  letter  whicl\  had  been  delivered  to  a  derk  in  the  London 
post-office  to  be  transported  to  Worcester.  It  was  finally  dedded  in  favor  of 
the  defendant  by  three  of  the  justices.  Lord  Holt  dissenting.  One  objection 
taken  to  the  maintenance  of  the  action,  by  QoiTLn,  J.,  was,  that  there  was  se 
aontract  on  the  part  of  the  defendant,  either  express  or  implied ;  another  war. 
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negligence.    Tba  village*  of  Ithaca,  in  the  particular  case 
under  consideration,  was  organized  precisely  like  the  village 


that  the  post-office  "was  a  matter  founded  in  government;"  %,  #.,  that  the 
postmaster-geoera]  was  a  public  officer,  and  that  Ids  duty  and  responsibility 
was  to  the  public  alone ;  a  third  was,  that  he  received  no  premium  or  compen- 
sation for  hiB  services  from  the  plaintiff. 

The  same  question  was  again  presented  in  the  case  of  IfhiifiM  v.  Lord  L$ 
Dwpeiuer  ( Gbwp.,  764 ),  and  here  again  the  case  was  twice  argued  before  the 
court  gave  Judgment,  which  was  pronounced  by  Lord  Mansfield,  and  fully 
sustained  the  decision  in  Lane  v.  Cotton*  Ifow,  although  the  negligence  for^ 
which  these  actions  were  brought  was  that  of  a  subordinate,  still,  the  reason- 
ing  of  the  judges  tends  to  show  that  a  public  officer,  who  receives  no  compen- 
sation from  and  owes  no  duty  to  any  private  individual,  is  accountable  to  the 
public  alone  for  his  negligence.  An  analogous  doctrine  may  be  found  asserted  I 
io  Brooka^  Ahridffnunif  title  "AcUon  on  the  Case,"  where  it  was  said,  upon 
the  authority  of  the  Tear  Books^  that  if  a  highway  be  out  of  repair,  so  that  a 
horae  was  mirad  and  ii\jnred,  "  no  acUon  lies  by  the  owner  against  him  who 
sught  to  repair  it,  for  it  is  a  public  matter  and  ought  to  be  reformed  by  pre- 
lentment." 

This  was  held  to  be  good  law  in  Rusedl  v.  The  Men  of  Devon  (  2  Term  R,, 
108),  where  Ashurst,  J.,  after  stating  another  reason  why  the  action  could 
Bot  be  maintained,  adds :  "  But  I  think  the  case  cited  from  Brookee'  Abridg- 
ment^ title  "Action  on  the  Case"  (svpfia),  is  a  direct  authority  to  show  that 
BO  fuch  acUoo  could  be  maintained  j  and  the  reason  of  that  case  is  a  good  of^e^ 
oamely,  because  the  action  must  be  brought  by  the  public." 

In  the  State  of  South  Carolina,  the  precise  question  which  we  are  consider- 
ing arose  and  was  passed  upon  in  the  case  of  Young  v.  Commieeionere  of 
Boade  (  2  ybii  j*  McCord^  687  ).  That  was  an  action  on  the  case,  brought 
igainst  the  commissioners  of  roads  of  the  Edgfleld  district,  for  an  iqjury  to 
the  plaintiff's  horse  and  wagon  from  the  insufficiency  of  a  bridge,  which,  it 
iras  alleged,  they  were  bound  to  keep  In  repair.  The  pUiintiff  obtained  a 
Judgment,  and,  upon  granting  a  new  trial,  Huoer,  J.,  said :  "  When  an  officer 
has  been  appointed  to  act,  not  for  the  public  in  general,  but  for  individuals  in 
particular,  and  from  each  individual  receives  an  equivalent  for  the  services 
reodered  him,  he  may  be  responsible,  in  a  private  action,  for  a  neglect  of  duty ; 
but  when  the  officer  acts  for  the  public  in  general,  the  appropriate  remedy  for 
his  neglect  of  duty  is  tipulHcproseeution," 

The  same  qwMtion  has  come  up  incidentally  and  received  a  passing  remark 
from  the  courts,  spon  several  occasions,  in  this  state,  but  does  not  appear  to 
have  been  deliberately  considered  untU  the  recent  case  of  Ewtaon  v.  The  City 
ef  New-Tcrh  (5  Sandf  8.  C,  R.,  289).  In  that  case,  the  late  Judge  Sinu- 
roRD  discusses  the  point  in  an  opinion  which,  in  this  respect,  appears  to  be 
J«i  and  discrimhiating,  and  in  which,  as  I  understand  the  case,  all  his 
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of  Plattsburgh,  and  I  think  it  impofisible  to  mention  any 
difference  between  the  two  cases  which  will  be  favorable 


dates,  so  fkr  as  this  point  is  concerned,  COTcnrred ;  although  they  differed  witli 
htm  upon  other  parts  of  the  ease.  His  reasoning  is  substantially  the  same  aa 
that  of  the  coart  in  South  Carolina  {supra ).  He  says :  "  It  seems  to  ns  th« 
true  distinction  is  that  we  have  mentioned :  when  Uie  duty  is  to  indiTidnals 
specially,  for  a  reward  emanating  from  them,  a  civil  action  may  be  brought 
for  neglect,  whether  of  themselves  or  of  their  subordinates;  but  when  it  is  a  | 
duty  to  the  piibUe  generaUy,  undertaken  alike  for  all  citizens,  the  remedy  is  | 
fty  indidnufU  onJy,  together  with  removal  fVom  office  when  prescribed  byi 
law." 

We  see,  then,  from  the  two  classes  of  cases  to  which  I  have  referred,  that  r 
there  is  an  important  distinction  between  the  obligations  assumed  by  private ; 
iiKlividnals,  for  a  consideration  received  from  the  government  or  sovereign  j 
power  of  the  state,  and  those  assumed  by  public  officers ;  although  the  latter  { 
may  also  receive,  by  way  of  salary  or  otherwise,  a  reward  for  their  services. ' 
Both  may  be  regarded  as  Impliedly  undertaking  to  perform  their  respective 
duties ;  but  the  contract  of  the  officer,  except  in  the  case  of  sheriffs,  clerks,  &c, ; 
who  receive  a  compensation  from  private  parties,  is  treated  as  made  with  the 
government  alone,  while  that  of  the  individual  is  deemed  to  be  made  with  and 
to  enure  to  the  benefit  of  every  person  interested  in  its  performance.  The  reason 
for  the  distinction  appears  to  be  that  intimated  by  Gould,  J.,  in  the  case  of 
I  Lane  v.  Cotton  (  $vpra  ),  viz.,  that  the  duties  in  the  one  case  are  imposed  upou 
(the  officer  for  public  purposes  only,  while  in  the  other  they  are  voluntarily 
assumed,  with  a  view  lo  private  advantage.    The  cases  which  have  been  dted 
show  that,  in  respect  to  this  distinction,  corporations  have  been  placed  upon 
the  same  footing  as  private  individuals. 

The  only  reported  case  which  I  have  been  able  to  find,  either  in  this  state  or 
in  England,  which  directly  conflicts  with  this  view,  is  that  of  AdsH  v.  Brady 
( 4  Mill  J  680  ).  The  decision  in  that  case  is  based  entirely  upon  the  rule  laid 
down  by  Judge  Bronson  in  the  first  sentence  of  his  opinion.  He  says :  *'  When 
aa  individual  sustains  an  injury  by  the  misfeasance  or  nonfeasance  of  a  pubic 
officer,  who  acts^  or  omits  to  act,  contrary  to  his  duty,  the  law  gives  redress  to 
the  injured  party  by  an  action  adapted  to  the  nature  of  the  case." 

If  my  previous  reasoning  is  correct,  this  rule,  as  here  stated,  is  too  broad. 
U  fails  to  distinguish  between  a  mere  neglect  of  duty,  and  an  affirmative  act 
by  which  some  injury  is  done ;  and  it  makes  no  distinction  between  officers 
who  owe  a  duty  to  individuals  from  whom  they  receive  a  compensation  for  the 
performance  of  some  specific  service^  and  those  whose  obligations  are  to  the 
public  alone ;  a  distinction  which  seems  to  me  to  rest  upon  a  solid  foundatior 
of  reason* 

Judge  B4NDP0RD,  in  speaking  of  this  case  in  Sidion  v.  TJi$  City  qf  New 
Tork  (  mpra  ),  says :  ^'  The  liability  was  taken  for  granted,  by  the  dlsthigoisha^ 
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to  the  defendants.    There  is  this  distinction.    In  the  case 
af  Plattiburghi  the  trustees  neglected  to  fill  up  the  ditch 


Judge  who  dflliTered  the  opinion  of  the  court,  without  discnssion  or  reference 
to  authority,  and  yet,  so  fkr  as  we  know,  there  is  no  reported  abjudication, 
either  in  this  state  or  in  England,  which  sustains  a  private  action  in  such  a 
case;  and  with  much  deference  we  submit  that  a  decision,  making  such  a 
great  stride  in  asserting  the  liability  of  public  officers,  is  not  entitled  to  the 
full  weight  of  authority,  when  it  appears  not  to  have  been  made  upon  grave 
argument  and  mature  consideration."  This  commentary  of  the  learned  Judge 
of  the  Superior  Court,  which  I  think  not  unwarranted,  appears  to  have  com- 
manded the  concurrence  of  his  associates,  however  they  may  have  differed 
with  him  upon  other  grounds. 

l^otwitbstanding  the  case  of  Adsit  v«  Brady,  therefore,  I  venture  to  assume 
that  town  commissioners  of  highways  are  not  liable  to  a  civil  action  for  a 
mere  omission  to  keep  the  highways  of  their  towns  in  repair.  It  was  neces- 
sary, to  settle  this  question,  to  enable  us  to  see  with  clearness  on  what  gi-ound 
it  is  that  the  defendants  are  liable  in  this  suit,  if  liable  at  all.  The  nonsuit 
was  granted,  as  it  would  seem,  at  the  trial,  upon  the  authority  of  the  case  of 
HidBokY,  The  Trustees  of  PUOUhurgh  (15  JSarh.  S,  0.  R.,  427),  in  which  it 
was  held  that  the  duty  of  keeping  the  highways  and  streets  of  the  village  in 
repair  did  not  rest,  under  the  village  charter,  upon  the  corporation,  but  upon 
tbe  trustees  individually,  in  their  capacity  of  commissioners  of  highways. 

The  fourteenth  section  of  the  charter  of  Plattsbnrgh  ( Laws  of  1881,  881) 
provides  that  the  village  shall  be  a  road  district,  and  shall  be  exempt  from  the 
superintendence  of  the  commissioners  of  highways  of  the  town  of  Plattsburgh, 
and  that  "  the  trustees  of  said  village  shaXl  he  ccmmisstoners  of  highways^ 
and  shan  have  the  bame  powers,  and  be  charged  with  the  same  duties  over  the 
roads  of  the  said  village,  as  commissioners  of  highways  have  (mt  possess,"  du:. 
The  powers  conferred  by  this  section  were  held  by  the  court,  in  Hickok  y. 
The  Tnutees  of  PlatUibwrgh^  to  be  vested  in  the  trustees,  not  in  their  corpo- 
rate but  in  tbeif  individual  capacity,  from  which  it  necessarily  followed  that 
if  the  actioQ  would  lie  at  all,  it  must  be  brought  against  the  individual 
trustees  as  commissioners  of  highways. 

The  distinction  taken  in  this  case  is  new,  and  does  not  appear  to  have 
occurred  either  to  the  court  or  the  counsel  in  the  case  of  ffuiscn  v.  The  City 
ef  NeW'Tork (5  Sandf,  S,  C.  R,,  289),  although  the  mayor  and  common  council 
of  that  city  are  made  commiteioners  of  highways  in  substantially  the  same 
manner  as  the  trustees  of  Plattsburgh. 

But  admitting  it  to  be  sound,  does  it  apply  to  the  present  case  1  By  the 
charter  of  the  village  of  Brockport,  the  trustees  are  not  made  commissioners 
of  highways ;  but  the  nineteenth  section  of  their  charter  ( Laies  of  1852,  672 ), 
after  enacting  that  the  village  shall  be  a  road  district  separate  from  the  town 
•f  Sweden,  provides  that  the  trustees  of  the  village  "  shall  have  the  same 
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which  a  wrong-doer  had  excavated  in  the  street.    It  was 
held  to  be  a  corporate  duty  to  keep  the  street-in  a  safe  con- 


power  over  the  said  road  district,  and  shall  discharge  all  the  duties  which  by 
law  are  given  to  or  epjoined  upon  commissioners  of  highways.*'  Here  the 
trustees  are  not  invested  with  an  office  distinct  fW>m  that  of  trustees  of  the 
Tillage,  as  they  are  in  the  case  of  the  village  of  Plattsbnrgh,  but  the  powers 
of  commissioners  of  highways  are  referred  to  simply  as  a  measure  of  what  is 
thereby  superadded  to  their  other  powers  as  village  trustees.  They  are  autho> 
rized  by  a  provision  (^  10)  "  to  open,  improve,  ornament,  construct  and  repair 
streHSf  aXUys  and  sidetoaUu,  or  provide  for  its  being  done  by  and  at  the 
expense  of  owners  or  occupants  of  lots  adjoining;  to  build  and  repair  reser- 
voirs, aqueducts,  drains  and  sewers,  and  to  make  any  necessary  repairs  or 
improvements  for  the  benefit  and  use  of  said  village." 

It  would  be  difficult  to  discriminate  between  the  powers  conferred  by  these 
two  sections  in  respect  to  the  nature  of  the  liabilities  and  obligations  thereby 
imposed.  In  many  instances,  it  would  be  entirely  impracticable  to  determine 
under  which  of  these  sections,  if  either,  as  distinct  fVom  the  other,  they  had 
acted,  or  were  bound  to  act,  conferring,  as  they  undoubtedly  do  in  many 
respects,  coordinate  powers.  It  is  plain,  therefore,  that  the  trustees  most  be 
held,  in  the  exercise  of  their  power,  to  the  same  responsibility,  under  whichever 
of  these  two  sections  those  powers  may  be  derived. 

I  apprehend  that  there  can  be  no  doubt  that  the  powers  embraced  In  the 
nineteenth  section  are  given  to  the  trustees  in  their  corporate  capacity,  and 
that  the  duties  which  result  therefh>m  devolve  upon  the  corporation.  In  all 
oharters  creating  corporations,  powers  conferred  upon  those  who  stand  in 
place  of  and  represent  the  corporate  body  are  deemed  to  be  conferred  upon 
the  corporation  itself.  The  cases  which  prove  this  are  innumerable,  and  I 
shall  assume  it  without  further  argument.  The  defendants,  therefore,  are  to 
be  treated  as  invested  in  their  corporate  capacity  with  all  the  powers  of  com- 
missioners of  highways  over  the  roads  and  streets  of  their  village,  in  addition 
to  the  ample  powers  conferred  by  section  ten  of  their  charter.  What,  in  view 
of  this,  are  their  responsibilities  1  We  have  seen  that  town  comokissioners  are 
not  liable  to  a  civil  action  for  a  mere  neglect  of  their  duty  to  keep  the  high- 
ways of  their  towns  in  repair.  Is,  then,  a  municipal  corxraration,  possessing 
similar  powers,  liable  in  damages  for  such  neglect  1 

It  seems  to  have  been  the  opinion  of  Justice  Beardsubt,  in  the  case  of 
WHmer  v.  The  Mayor,  j-c,  of  New-Tork  (1  Denio^  696),  and  of  Sandford,  J.. 
in  Bvison  v.  The  Same  {supra),  that  municipal  corporations  are  not  liable  in 
a  civil  suit  for  a  mere  neglect  of  their  duty  to  repair  highways ;  that  th«y  an 
vubject  to  no  greater  responsibility,  in  this  respect,  than  commissioners  of 
highways  In  towns.  But  it  has  been  shown  that  where  Individuals  or  corpo- 
rations assume  obligations  or  duties  for  a  consideration,  received  from  the 
C^-^blic,  they  are  liable  for  a  neglect  of  those  duUes  to  any  private  citizen  who 
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dition.    In  this  case  the  trustees  built  a  bridge,  which  they 
had  a  right  to  do ;  but  in  doing  it  they  proceeded  negli* 


may  have  been  fa^nrad  by  snch  negloct.  This  doctrine  wae  applied,  in  the 
eases  of  Mayor  of  Lynn  t.  Twmer  and  Hefdey  t.  The  Mayor,  fe,,  of  Lyms 
Segii^  to  municipal  corporations. 

It  may,  no  doubt,  be  said  that,  in  the  last  of  these  cases  certainly,  and  pro- 
iably  in  the  first,  the  charters  not  only  vested  in  the  corporations  certahi 
go\emmental  powers  and  privileges,  but  conveyed  to  them  valuable  rights  of 
property,  and  that  it  was  solely  in  view  of  the  latter  that  these  public  corporate 
bodies  were  placed  upon  a  footing  with  private  corporations  and  individuals; 
that  charters  to  municipal  corporations  are  usually  granted  fVom  motives  of 
public  policy,  and  with  a  view  to  the  better  government  of  the  districts  which 
they  embrace,  and  not  for  the  purpose  of  conferring  any  private  benefit  upon 
the  individuals  composing  the  corporation;  and  that  being,  thus,  mere 
measures  of  governmental  polity,  imposed  upon  the  people  of  the  district  for 
governmental  purposes,  they  cannot  Justly  be  considered  as  afibrding  any  con* 
dderation  for  an  implied  contract  on  the  part  of  the  corporation  to  perform  its 
corporate  duties. 

But  it  is  well  known  that  such  charters  are  never  imposed  upon  municipal 
bodies,  except  at  their  urgent  request  While  they  may  be  governmental 
measures  in  theory,  they  are,  in  fact,  regarded  as  privileges  of  great  value,  ^ 
and  the  franchises  they  confer  are  usually  sought  for  with  much  earnestness 
before  they  are  granted.  The  surrender  by  the  government  to  the  municipality 
of  a  portion  of  its  sovereign  power,  if  accepted  by  the  latter,  may  with  pro- 
priety be  considered  as  affording  ample  consideration  for  an  implied  undertaking, 
en  the  part  of  the  corporation,  to  perform  with  fidelity  the  duties  which  the 
diarter  imposes. 

Upon  investigation  it  will  be  found  that,  from  the  earliest  period  of  the 
ennmon  law,  all  grantees  of  franchises,  whether  individuals  or  corporations, 
have  been  held  by  a  uniform  and  unbroken  series  of  decisions  to  the  strictest 
performance  of  every  condition  of  the  grant,  either  express  or  implied.  Thus, 
the  grantee  of  a  ferry  is  held  bound  to  keep  and  maintain  a  suitable  boat, 
and  the  grantee  of  a  right  to  erect  a  bridge  or  construct  a  turnpike  road  and 
take  toQ,  to  keep  such  bridge  or  road  in  repair,  whether  bound  by  the  terms 
of  their  charter  or  not.  It  makes  no  difference  in  such  cases  whether  the 
grantee  of  the  franchise  be  an  individual  or  corporation. 

I  see  no  reason  for  exempting  municipal  corporations  from  the  operation  of 
ibis  principle.  Their  liability,  in  such  cases,  has  been  frequently  asserted  by 
indges,  as  in  The  People  v.  The  Corporation  of  Albany  (11  Wend,,  5S9), 
where  Nelson,  J.,  says:  ^'  Where  corporaiioM  or  individuals  are  bound  to 
fepair  a  highway,  they  lire  liable  to  indictment  in  behalf  of  the  public,  and 
to  an  actum  on  the  eaee  in  behalf  of  an  individual  who  has  sustained  a  par- 
ticular ir\]ury."    So,  also,  in  the  oise  of  The  Mayor,  j-^.,  v.  Furae  (8  BiO^ 
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gently  and  unskillfully,  and  the  plaintiff  suffered  an  injury 
on  that  account.    Considering  the  building  of  the  bridge  a 


S12  ).  This  latter  case  illastrates  another  distinction  which  is  directly  appli- 
cable to  the  case  under  consideration.  The  decision  therein  is  not  put  exclo* 
siyely  upon  the  ground  of  the  liability  of  the  corporation  for  a  mero  nonfeasance. 
The  facts  of  the  case  show  that  the  corporation  had  created  a  nuisance.  They 
cc&stmcied  the  sewers,  the  obstruction  of  which  produced  the  overflow  upon 
tbe  plaintiff's  premises.  The  injury  was  produced  as  much  by  their  pomtiTe 
act  aa  by  their  neglect.  Under  such  circumstances,  a  corporation,  whatever 
may  be  its  nature,  Is  liable  to  the  same  eztenl  and  upon  tbe  same  principles  as 
an  individual  would  be  for  a  similar  ii\jury. 

The  subsequent  cases  of  The  Roehuter  While  Lead  Company  v.  The  (Hb^ 
cf  Rochester  (8  Comet.,  468)  and  Lhyd  v.  The  Mayor,  ^e.,  of  ike  City  ef 
New  -  York  ( 1  8dd.t  869 )  belong  to  the  same  class.  In  the  first  of  these  cases, 
the  injury  would  not  have  occurred  if  the  corporation  had  not  caused  the 
culvert  to  be  made ;  nor  in  the  second,  if  they  had  not  procured  the  hole  ta 
bo  dug.  In  each  ease,  the  corporation  would  have  escaped  all  liability  if  due 
care  and  skill  had  been  observed  in  the  performance  of  the  work. 

Whatever  may  be  the  obligations  of  a  corporation  in  other  respects,  there 
can  be  no  doubt  that,  whenever  it  assumes  to  exercise  its  corporate  powers,  ii 
is  bound  to  see  that  dc'e  care  and  caution  are  used  to  avoid  injury  to  indivi- 
duals. It  can,  of  course,  be  no  excuse  for  the  corporation,  any  more  than  ii 
would  be  for  an  individual,  that  the  work  was  done  and  the  want  of  care  ^own 
by  an  employee  or  servant  whom  they  had  set  at  work. 

That  the  cases  of  which  I  am  here  speaking  constitute  a  different  class 
iVom  those  in  which  corporFSons  or  others  are  held  liable  for  the  mere  non- 
performance of  a  public  duty,  may  be  made  plain  by  taking  the  case  of  The 
Rochester  White  Lead  Company  v.  The  City  of  Rochester  as  an  example.  It 
is  clear  that  no  indictment  would  have  lain  in  that  case.  There  was  no  proof 
of  ii\]ury  to  the  public  or  of  neglect  of' public  duty.  It  .was  a  case  of  mere 
private  nuisance,  and  there  was  no  necessity  for  invoking  any  other  prindpls 
to  support  the  recovery,  except  the  obvious  one  that  a  corporation  i^  no  mors 
exempt  from  liability,  in  case  it  creates  a  nuisance,  either  public  or  privatSi 
than  an  individual 

The  present  case,  as  I  think,  ftlls  withiti  the  same  category.  It  seems  to 
me  to  need  very  little  argument  to  prove  that  a  platform  built  during  the  day 
upon  a  public  thoroughfare  in  a  populous  village,  left  at  night  vdth  a  bole  or 
chasm,  of  the  depth  of  five  feet,  wholly  uncovered,  directly  in  the  line  of 
travel,  without  either  a  light  by  which  it  can  b(*seen  or  anything  tc  warn  a 
traveler  of  tbe  danger,  is  a  public  nuisance,  and  that  those  who  oi  used  it 
should  be  held  responsible  for  the  consequences  of  i^f  prodnetlor. 

It  follows,  from  the  preceding  reasoning,  that,  if  weiegaid  the  fijwTto  the 
plaintiff  as  the  raoult  of  mere  neglect  to  keep  the  higfafrwrr  g^^  iVe  %ti|  ^  H 
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eotporate  act,  performed  by  its  agents  and  servants,  tbe 
defendants  are  responsible  upon  settled  principles,  illa»- 
trated  by  several  adjudged  cases.  {Furze  v«  The  Mayor  of 
New^Yorky  3  IEII9  612;  Rochester  White  Lead  Company  v. 
The  City  of  Rochester^  3  Comst.9  464 ;  HvUon  v.  The  Mayor, 
Ifc,,  of  New-York^  5  Seli*,  163.)  I  think,  therefore,  that  no 
error  was  committed  as  to  the  main  question. 

I  have  looked  into  the  other  exceptions,  and  think  that 
the  judge  decided  correctly  on  each  occasion  where  an 
exception  was  taken  to  his  ruling :  First.  Several  witnesses 
were  allowed  to  give  their  opinions  as  to  the  manner  in 
which  the  bridge  ought  to  have  been  built.  But  they  were 
persons  skilled  in  the  business  of  bridge  building,  or  having 
scientific  knowledge  on  that  subject,  and  the  plaintiff  was 
entitled  to  give  their  opinions  in  evidence.  Second.  It  was 
claimed  that  the  plaintiff  was  concluded  on  account  of  what 
IfcCormick,  his  grantor,  had  said  about  the  manner  in 
which  the  bridge  ought  to  be  made.  Upon  this  point  the 
judge  charged  that  if  he  concurred  in  making  the  bridge  as 
it  was  built  the  plaintiff  could  not  recover,  but  that  if  he 
only  insisted  upon  his  rights  in  respect  to  a  certain  iSume, 
that  would  not  hinder  the  plaintiff  from  recovery,  unless 
yielding  what  he  claimed  would  prevent  the  defendants 
frcmi  making  a  safe  and  proper  bridge.  This  direction 
seems  to  me  entirely  right.  Third.  It  was  claimed  that 
the  plaintiff's  shop,  which  was  injured,  was  set  in  the  l>ed 


vspair,  the  defendants  would  be  responsible  in  this  action  for  such  neglect, 
iip<m  the  ground  that  their  acceptance  of  the  franchise  granted  by  their  char- 
ter raised  aa  implied  undertaking  or  contract  on  their  part  to  perform  that  duty, 
which,  upon  the  principles  referred  to,  enures  to  the  boieflt  of  every  Individual 
Interested  in  such  performance.  But  it  is  unnecessary  to  revert  to  this  doctrine 
to  establish  the  responsibility  of  the  defendants  in  this  cause,  for  the  reason 
tbat  the  injury  to  the  plaintiff  was  not  the  result  of  a  mere  nonfeasance  on  the 
pari  of  the  defendants,  but  was  produced  by  their  construction  of  the  platform 
In  question  in  such  a  manner  as  to  constitute  it  a  public  nuisance. 

The  nonsuit  must  be  set  aa-de  and  a  new  trial  ordered,  with  costs  to  abide 
Ihe  result 


174  CASES  JN  THE  COURT  OF  APPEALS. 


Kain  v.  Masterton. 


ef  the  stream  where  it  had  no  right  to  be.  The  judge 
charged  that  if  this  were  so,  it  would  be  fatal  to  the  action; 
but  this  would  not  be  so  if  the  place  where  the  shop  wai 
put  had  become  dry  land  by  the  gradual  change  of  the 
channel.  This  was  quite  correct.  Fourth.  There  was  a 
pretence  that  the  plaiutiff  had  not  done  all  he  reasonably 
could  to  get  his  property  out  of  the  way  when  the  flood 
came.  The  judge  said  that  there  was  no  evidence  of  such 
neglect  on  his  part,  and  I  cannot  find  any  in  the  case. 
The  judgment  of  the  Supreme  Court  ought  to  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 


William  Kain,  Administrator  de  bonis  nm  of  Francis 
Eain,  17.  Alexander  Masterton. 

To  aathorize  the  sarrogate  to  yacate  the  sale  of  real  estate  made  by  an  adnds.- 
istrator  or  executor  for  the  payment  of  debts  of  the  decedent,  where  the 
proceedings  have  been  fairly  conducted  and  regular,  on  the  ground  that  the 
sum  bid  is  disproportionate  to  the  value  of  the  property,  it  must  appear 
that  the  sum  bid  was  below  the  real  value  of  the  land  at  the  time  of  the 
sale,  and  that  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained  in  addition  to  the  sum  bid ;  and  it  is  not  sufficient  to  show  that  sadi 
additional  ten  per  cent  may  be  obtained  without  proving  the  inadequacy  of 
the  bid  to  the  value  of  the  property  at  the  time  the  sale  took  place. 

Appeal  from  the  Supreme  Court.  Francis  Eain  died  on 
the  7th  of  June,  1844,  intestate  and  without  issue.  His 
heirs-at-law  were  William  Kain,  and  the  children  of  a 
deoeased  brother,  James.  William  Eain  conveyed  his 
undivided  interest  in  the  real  estate,  of  which  the  intestate 
died  seizefd,  to  Augustus  W.  Clason,  on  the  16th  January, 
1845.  His  widow,  Henrietta,  who  afterwards  intermarried 
with  Clinton  Bird,  was  appointed  his  administratrix.    She 
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afterwards  applied  to  the  surrogate  of  Westchester  county, 
where  the  intestate  resided  in  his  lifetime  and  at  the  time 
of  his  death,  for  the  usual  order  to  sell  the  real  estate  for 
the  payment  of  debts.  From  time  to  time,  portions  of  the 
property  were  sold,  the  sales  confirmed,  and  deeds  of  con- 
veyance executed  to  the  purchasers.    On  the  23d  of  March, 

1849,  another  part  of  the  property,  known  as  the  quarry 
lot,  and  land  connected  therewith,  was  offered  for  sale  and 
struck  off  to  the  respondent,  Alexander  Masterton,  for  the 
sum  of  $5750,  who  thereupon  paid  to  the  administratrix 
9575,  ten  per  cent  upon  the  purchase  money.  Augustus 
W.  Clason  had  full  knowledge  of  and  participated  in  the 
sale,  and  aided  to  attract  the  notice  and  presence  of  pur- 
chasers. The  report  of  the  sale  was  made  to  the  surrogate 
on  the  31st  of  March,  1849.  While  the  proceedings  were 
pending  before  the  surrogate  for  confirmation,  Clason  filed 
a  caveat,  protesting  against  the  sale,  and  also  a  petition 
calling  upon  the  administratrix  for  an  account,  and  alleging 
that,  before  the  sale  of  the  quarry  and  land  appurtenant, 
Qie  administratrix  had  realized  more  than  sufficient  moneys 
to  pay  all  the  debts  of  the  intestate.  The  administratrix 
rendered  her  accounts  in  obedience  to  the  prayer  of  the 
petition,  and  the  proceedings  thereon  were  continued  until 

1850,  when  she  died,  leaving  a  will,  and  therein  appointing 
John  T.  Fisher  her  executor.  William  Kain,  the  appellant, 
was  thereupon  appointed  administrator  de  bonis  nan  of 
Francis  Kain.  The  proceedings  were  revived,  and  the 
accounting  continued  until  December,  1853,  when  it  was 
ascertained  by  the  surrogate's  decree  that  the  moneys  in 
the  hands  of  Henrietta,  the  administratrix,  applicable  to 
that  object,  were  insufficient  to  pay  the  debts  without  the 
proceeds  of  the  quarry  lot  and  lands.  At  this  time,  Clason 
died,  having  first  devised  his  undivided  interest  in  the  lands 
to  'William  Kain,  the  appellant.  During  all  this  time, 
the  confirmation  of  the  report  of  sale  was  suspended  to 
await  the  result  of  the  accounting.    In  August,  1854,  this 
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obstacle  to  the  confirmation  being  removed,  Masterton,  the 
purchaser,  applied  to  the  surrogate,  by  petition,  to  have 
the  sale  confirmed  and  the  deed  of  conveyance  executed. 
On  the  hearing  of  this  petition,  the  appellant  took  the 
ground  that  the  sum  bid  by  Masterton  was  disproportionate 
to  the  value  of  the  property,  and  that  a  sum  exceeding  the 
sum  bid  by  him  by  ten  per  cent  thereon,  with  the  interest 
and  expenses  of  resale,  could  be  obtained,  and  in  proof  and 
support  of  that  fact  Kain  offered  to  execute  an  instrument, 
to  be  approved  by  the  surrogate,  binding  himself  to  bid 
to  that  extent  at .  the  resale,  should  one  be  ordered.  This 
was  the  only  evidence  ofiered  of  the  inadequacy  of  the 
respondent's  bid.  The  surrogate,  after  hearing  the  parties, 
made  an  order  confirming  the  sale,  and  directed  the  deed  of 
conveyance  to  be  executed,  in  the  usual  form,  to  tbe 
respondent,  Masterton.  His  decree  was  affirmed  at  a 
general  term  of  the  Supreme  Court  in  the  second  district. 
The  appeal  is  to  review  this  d^ision. 

TV.  C.  R.  English^  for  the  appellant. 

Samuel  E,  Lyon^  for  the  respondent. 

Bbown,  J.  It  will  be  observed  that  William  B^ain,  the 
appellant,  maintains  towards  these  proceedings  a  very  pecu- 
liar relation.  He  succeeded  to  the  rights  and  to  some  of 
the  obligations  of  the  administratrix,  who  instituted  and 
conducted  them  to  a  sale  and  a  report  and  a  prayer  for  con- 
firmatibn.  He  also  unites  in  his  own  person  such  rights  to 
the  lands  as  Augustus  W.  Clason  had  at  the  time  of  liis 
death,  and  which  he  acquired  after  the  sale,  the  report  aiid 
prayer  for  confirmation,  and  after  Claaon  had  interposed 
and  litigated  his  only  objection  to  the  sale,  which  was,  that 
it  was  not  required  to  pay  the  debts  of  the  intestate.  He 
now  seeks  to  arrest  the  proceedings  and  prevent  the  consum* 
mation  of  the  sale  up<m  grounds  not  taken  by  those  to 
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wliose  rights  and  interests  he  has  succeededi  and  upon  facts 
and  for  reasons  which  may  be  true  now,  but  which  there  is 
no  reason  to  think  were  true,  or  existed,  at  the  time  the  sale 
was  made.  Between  the  time  of  the  sale  and  the  time 
when  his  offer  was  made  more  than  six  years  had  elapsed ; 
and  what  may  have  been  a  very  liberal  and  adequate  price 
in  March,  1849,  may  also  have  been  illiberal  and  inadequate 
in  August,  1855.  Without  relying  upon  the  general  rise  in 
the  value  of  real  property,  especially  near  the  city  of  New- 
York,  it  is  enough  for  my  present  purpose  to  say  that  the 
appellant's  offer  has  not  the  slightest  tendency  to  show  that 
the  sum  bid  was  not  the  full  and  fair  value  of  the  property 
at  the  time  of  the  sale.  His  offer  tends  to  show  that  the 
property,  at  the  time  it  was  made,  was  worth  the  sum  bid 
by  the  respondent,  with  the  interest  and  ten  per  cent  thereon, 
and  the  expenses  of  the  resale ;  but  it  shows  nothing  more. 
Whether  this  difference  is  attributable  to  the  rise  in  values 
generally,  the  increased  demand  for  this  kind  of  property, 
or  the  inadequacy  of  the  respondent's  bid,  does  not  appear. 
We  are  thus  brought  to  consider  this  question :  Whether, 
after  a  sale,  upon  a  surrogate's  order,  which  has  been  fairly 
and  regularly  conducted,  and  the  property  struck  off  to  a 
purchaser  for  a  full  and  sufficient  price,  an  heir-at-law,  who 
takes  subject  to  the  statutory  lien  of  the  creditors,  can,  by 
a  litigation  upon  the  state  of  the  debts^  postpone  the  con- 
summation of  the  sale  for  an  indefinite  period,  and,  if  in  the 
mean  time  the  property  rises  in  value,  defeat  the  sale  and 
deprive  the  purchaser  of  the  benefit  of  his  purchase  by  an 
offer  to  bid  an  additional  ten  per  cent  ?  If  the  property, 
firom  any  cause,  sinks  in  value,  the  purchaser  is  bound  by 
his  contract  and  must  accept  it ;  if  it  rises,  it  is  not  for  his 
benefit,  but  for  the  profit  of  him  who  procrastinates  and 
puts  off  to  a  distant  day  the  consummation  of  the  sale. 
Who  would  be  safe  in  bidding  at  a  sale  under  a  surrogate's 
order  if  section  twenty-nine  of  the  act  in  regard  to  such 
sales  can- be  made  the  instrument  of  such  injustice?  It 
Smtth.— Vol.  II.  23 
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seems  to  me  that  the  confirmation  of  the  report  of  sale 
must  depend  upon  the  amount  bid  at  the  sale,  and  the  real 
value  of  the  property  at  that  time,  and  not  at  any  subse 
quent  time.  This,  I  think,  will  be  found  to  be  the  tra« 
construction  of  the  act.  Upon  the  coming  in  of  the  report 
of  sale,  section  twenty-nine  provides  that  if  the  surrogate 
**  shall  be  of  opinion  that  the  proceedings  were  unfair,  or 
that  the  sum  bid  is  disproportionate  to  the  value,  and  that 
a  sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive  of 
the  expenses  of  a  new  sale,  may  be  obtained,  he  shall  vacate 
such  sale  and  order  another  to  be  had."  To  authprize  the 
surrogate  to  vacate  the  sale,  it  must  appear  to  his  satisfaction, 
first,  that  the  proceedings  were  unfairly  conducted;  or, 
second,  that  the  sum  bid  is  disproportionate  to  the  value  of 
the  property,  and  that  at  least  ten  per  cent,  exclusive  of  the 
expenses  of  the  new  sale,  may  be  obtained  in  addition  to  the 
sum  bid.  The  two  requisites  under  the  second  head  must 
exist  together.  The  want  of  proportion  between  the  sum 
bid  and  the  real  value  must  be  ten  per  cent  at  least,  and 
there  must  be  good  reason  to  think  the  ten  per  cent 
will  be  forthcoming  at  the  resale.  If  the  sum  bid  is  not 
an  inadequate  price  for  the  property ;  if  it  is  not  out  of 
proportion  to  its  real  value,  the  sale  must  be  affirmed.  It 
will  not  be  vacated  simply  upon  the  ground  that  some  one 
has  been  found  who  will  bid  the  additional  ten  per  cent. 
In  connection  with  this  fact  it  must  also  appear  that  the 
price  bid  is  inadequate  and  below  the  real  value  of  the 
property.  Such  an  ofier  would,  doubtless,  be  evidence  that 
the  sum  bid  was  below  the  value,  but  it  would  be  far  from 
conclusive ;  because  it  is  conceivable  that  a  person  who  had 
missed  the  opportunity  to  purchase  property  for  which  he 
had  immediate  and  pressing  use  might  find  it  his  interest  to 
ofier  ten  per  cent  above  or  in  addition  to  its  fair  value,  io 
the  hope  of  obtaining  it.  A  b(ma  fiiz  offer  of  ten  per  cent 
in  addition  to  the  fair  value  would  be  no  ground  for  a  resale. 
The  object  of  the  law  is  not  speculation.    A  sale  now  and 
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a  resale  hereafter,  and  so  often  as  a  bidder  may  be  found 
who  has  changed  his  mind,  or  an  heir  or  an  owner  chooses 
to  try  another  experiment,  is  entirely  foreign  to  its  purpose. 
If  the  property  is  not  sold  at  a  sacrifice,  but  commands  a 
fair  and  adequate  price  at  the  time  of  the  sale,  the  law  has 
performed  its  office^  and  right  and  justice  are  maintained 
between  vendor  and  purchaser. 

The  view  I  have  taken  is  in  accordance  with  the  judg- 
ment of  this  court  in  Ddaplaine  v.  Lawrence  (3  ComsUj  301). 
That  was  an  appeal  from  the  order  of  the  surrogate,  direct- 
ing a  resale  of  the  Turtle  Bay  farm,  and  it  rested  mainly, 
if  not  entirely,  upon  the  ground  that  it  was  a  resale  of  a 
part  and  not  of  the  whole  of  the  premises  sold.  On  the 
return  of  the  proceedings  to  the  surrogate,  ^'  the  confirmsr 
tion  of  the  jsale  of  the  Turtle  Bay  farm  was  opposed  by 
William  Beach  Lawrence,  one  of  the  heirs-at-law  of  the 
decedent,  and  evidence  was  adduced  before  the  surrogate 
tending  to  show  that  the  aggregate  price  for  which  the  farm 
had  been  sold  was  disproportionate  to  its  value."  A  bond 
was  also  executed,  approved  by  and  left  with  the  surrogate, 
to  secure  the  enhanced  price  demanded  by  the  act  at  the 
resale.  Thus  both  the  requisites,  which  I  deem  essential 
to  a  resale,  were  presented  by  the  proofs  to  the  surrogate. 

The  decree  of  the  Supreme  Court  should  be  affirmed, 
with  costs. 

Selden,  J.,  also  delivered  an  opinion  in  favor  of  affirming 
the  order.    All  the  judges  concurring, 


Order  affirmed. 
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la   1851  b^anftottontoTQeorerposieaBioiiof  laiMlfl,  claimed  by  the  plftiBldff  as  ] 

lau  JM|  n^  g  gale  made  by  an  ^diniiiistzator,  imder  a  surrogate's  order  directliig  a  sale 

for  the  payment  of  the  debts  of  the  deceased,  which  action  was  pending  at 
the  time  of  the  passage  of  the  act  of  March  23, 1850,  for  the  protection  of 
purchasers  at  sales  made  by  order  of  surrogates,  the  plaints,  ibr  the  purpose 
of  fdipwiog  that  the  surrogate  had  acquired  jurisdiction  oC  the  parties  to  be 
affected  by  the  sale,  produced  the  affidavit  of  publication  in  the  state  paper 
for  six  weeks,  commencing  on  the  20th  March,  1849,  of  the  surrogate's  order 
to  show  cause  why  a  saie  should  not  be  ordered,  the  order  itself  haTing  been 
made  on  the  22d  March,  1849 ;  MeUd^  that  the  order  could  not  be  published 
until  made  by  tho  surrogate,  and  that  the  most  the  affidavit  tended  to  pr^c 
was  a  publication  of  the  order  for  five  weeks. 

The  order  of  sale  recited  that  It  was  made  upcm  proof  of  due  publication  of  the 

order  to  show  cause.    Such  recital  is  no  more  than  a  statemrat,  by  th» 

,  siirrogate,  that  he  had  aoqulred  jurisdiction,  and  is  of  no  effect ,  nqi  sbowipg 

an  adjudication  that  he  found  IVom  the  evidence  the  fiausts  upon  which  hif 

jurisdiction  depended. 

ft  iteems  that  evidence  that  the  debt,  for  the  payment  of  which  the  application  te 
sell  the  land  was  made,  was  fictitious  and  fraudulent,  and  that  the  plainiifl!^ 
when  he  purchased,  knew  the  fact,  is  Inadmissible  to  impeach  his  title,  with- 
out proving,  further,  that  the  administrator  knew  that  the  debt  was  flctitions, 
and  that  the  plaintiff  conspired  with  him  to  subject  the  land  to  sale  ftaudu* 
lently.    Pw*  Bowbn,  J. 

ft  aUo  $9em§  thett  a  petition,  pniying  for  a  sale  of  the  land  to  p«^  tbe  debib  of 
a  decedent  and  not  asking  for  autbority  to  lease  or  mortgage,  gives  jurisdictioQ 
to  the  surrogate  to  inquire  whether  the  necessary  money  can  be  procured  by 
lease  or  mortgage  advantageously  to  the  estate,  and  upon  his  determining 
in  the  negative,  to  order  a  sal&    Per  Bowen,  J. 

U  §eefi^  that  a  communication  made  by  a^  client  to  an  attorney's  dark,  la 
giving  him  instructions  in  regard  to  a  suit  which  the  attorney  is  prosecutini^ 
for  such  client,  is  privil^ed  In  the  same  manner  as  if  made  to  the  attorney 
in  person.    Per  Bowen,  J. 

Appeal  from  the  Supreme  Court.  The  plaintiflT,  Sibley, 
commenced  his  action  to  obtain  possession  of  eleven  acres 
1  of  land  purchased  by  him  at  a  sale  made  by  Stephen  Dusen-^ 
bury,  administrator  of  the  estate  of  his  deceased  father, 
Moses  Dusenbury,  in  pursuance  of  an  order  of  the  surrogate 
of  Monroe  county.    On  the  trial,  at  the  Monroe  circuity 
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the  plaintiff  proved  ihe  title  of  Moies  Dmenbury,  the 
ititefltatet  to  the  land  in  question ;  that  he  resided  iti  Monroe 
eonnty)  and  died  ttiere,  leaving  a  vddow  and  mx  children/  of 
whom  two  resided  in  Ohio,  and  ibe  others  in  Monroe  county 
dnring  all  the  proceedings  before  the  surrogate  to  obtain  a 
sale  of  the  ineal  estate  The  plaintiff  also  prorved  the  issuing 
of  letters  oi  administration,  by  the  surrogate  of  Monroe 
county,  to  Stq^hen  Dusenbury,  and  gave  in  evidence  the 
proceedings  before  the  surrogate,  under  which  it  was 
claimed  that  the  administrator  obtained  authority  to  sell 
the  real  estate  of  the  decedent  for  the  payment  of  his 
debts.  This  evidence  was  all  received  under  exception, 
the  defendant  objecting  that  the  surrc^te  had  no  jurisdic- 
tion, for  reasons  which  are  sufficiently  stated  in  the  following 
opinion.  The  several  objections  were  renewed,  upon  a 
motion  to  nonsuit  the  plaintiff,  which  was  denied  by  tiie 
court,  and  the  defendant  took  an  exception*  The  defendant^ 
for  the  purpose  of  proving  an  allegation  in  his  answer,  that 
tiie  premiBeB  in  question  w^e  purchased  indireetiy  at  the 
administrator's  sale  by  or  in  behalf  of  the  administrator  him- 
self, or  that  he  was  interested  in  such  purchase,  called  one 
Paekiurd,  who  testified  that  he  was  a  clerk  in  the  law  office 
f^f  the  attorney  for  the  plaintiff;  the  defendant  then  offered 
to  prove  by  this  witness  declarations  made  to  him  by  the 
iilaintifl^  tending  to  show  that  he  had  purchased  the  land 
^or  Dosenbury,  the  administrator*  The  witness  stated 
that  all  he  knew  on  the  subject  was  derived  from  the 
plaintiff  when  receiving  instructions  from  him,  in  the  office 
of  his  principal,  the  attorney,  for  drawing  a  complaini  in 
an  action  commenced  by  the  plaintiff  against  Ddsenbiuy. 
Upon  objection  by  the  pkdnt^'s  counsel,  the  court  held 
t&e  communication  privileged,  and  excluded  the  evidence 
under  exception  by  the  defendant.  The  defendant  further 
mthtei  to  prove  that  the  alleged  debt,  to  provide  for  the 
p#,yment  of  which  the  real  estete  was  ordered  to  be  sold, 
fictitious  and  fraudulent^  and  tlmt  the  plaintiff^  at  and 
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before  the  time  when  he  purchased  the  real  estate,  knew 
that  such  debt  was  not  due  from  the  estate,  but  was  ficti- 
tious and  fraudulent,  and  had  not  been  proved  against  the 
estate.  This  evidence  was  excluded  by  the  court,  on  the 
plaintiff's  objection,  and  the  defendant  excepted.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  judgment  entered 
thereon  was  affirmed  by  the  Supreme  Court,  at  general 
term  in  the  seventh  district.  The  defendant  appealed  to 
this  court. 

Henry  JR.  Sdden^  for  the  appellant. 

FranciB  Keman^  for  the  respondent. 

BowEN,  J.  The  pleadings  in  this  action  were  put  m 
when  the  Code  of  1849  was  in  force,  the  one  hundred  and 
sixty-eighth  section  of  which  provided  that  every  material 
allegation  of  new  matter  in  an  answer,  not  specifically 
controverted  by  a  reply,  should,  for  the  purposes  of  the 
action,  be  taken  as  true.  As  the  plaintiff  did  not  reply  to 
the  answer,  if  the  cause  had  been  tried  while  the  then 
existing  Code  was  in  force,  the  defendant  would  have  been 
entitled  to  judgment  on  the  pleadings,  if  the  ^'  new  matter" 
contained  in  the  answer  constituted  a  defence.  But  the 
cause  was  not  tried  until  1853,  and  in  1852  the  one  hun- 
dred and  sixty-eighth,  with  numerous  other  sections  of  the 
Code,  was  amended.  The  act  making  the  amendments 
commences  as  follows :  ^*  The  following  sections  and  sub- 
divisions of  sections  of  the  Code  of  Procedure  are  hereby 
amended  so  as  to  read  as  follows ;"  and  the  last  clause  of 
section  one  hundred  and  sixty-eight,  as  amended,  provides 
that  ''the  allegation  of  new  matter  in  the  answer,  not 
relating  to  a  counter  claim,  or  of  new  matter  in  a  reply,  is 
to  be  deemed  controverted,  as  upon  a  denial  or  avoidance, 
as  the  case  may  require ;"  and  there  is  no  provision  of  the 
act  exempting  from  its  operation  suits  then  pending,  what- 
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ever  might  be  their  stage  or  condition.  I  think  that  the 
judge  who  tried  the  cause  was  right  in  holding  that  the 
issues  were  to  be  tried  under  the  Code  of  1852.  Prior  to 
the  trial,  that  part  of  this  section  of  the  Code  of  1849 
which  required  a  reply  to  '^new  matter"  in  an  answer, 
in  order  to  form  an  issue  thereon,  was  repealed,  and  the 
provisions  of  the  amended  section  substituted  in  the  place 
thereof. 

Whether  the  privilege,  as  it  is  called,  which  excuses  and 
even  prohibits  an  attorney  from  testifying  to  confidential 
communications  made  to  him  by  his  client,  extends  to  his 
clerk*  has  never,  that  I  am  aware  of,  been  decided  in  this 
state.  In  Jackson  v.  French  (3  Wend.f  337),  Chief  Justice 
Savage  remarks  that  the  privilege  was  *^  confined  to  coun« 
eel,  to  an  interpreter,  and  perhaps  to  the  clerks  of  an 
attorney  or  counsel,  though  as  to  the  latter  the  cases 
differ."  In  England,  it  is  now  held  that  it  extends  to  the 
clerk  (  Taylor  v.  Forster^  2  Carr.  Sf  Payne^  195 ;  Bowman  v. 
Norton^  5  tJ.,  177 ;  King  v.  Inhab.  of  Upper  Boddington^  8 
Dow.  SfRj/n  726),  and  I  think  this  is  the  correct  rule.  It 
is  customary  for  attorneys  to  intrust  their  clerks,  more  or 
less,  with  the  conduct  of  suits  prior  to  the  trial  thereof, 
and  communication  with  the  clients  is  frequently  necessary. 
In  the  attorney's  absence  he  is  represented  by  his  clerk.  In 
Power  V.  Kent  (1  Cow.f  211),  it  was  held  that  an  agreement 
made  by  a  clerk,  in  the  absence  of  his  principal,  waiving  an 
irregularity,  was  binding  upon  the  latter.  In  this  case  the 
communication  proposed  to  be  proved  was  made  by  the 
plaintiff  to  the  clerk,  to  enable  the  latter  to  draw  a  com- 
plaint, in  an  action  then  pending,  in  favor  of  the  former,  and 
prosecuted  by  the  clerk's  principal  as  attorney.  The  com- 
munication was  equally  confidential  as  if  made  to  the 
attorney,  and  there  is  the  same  reason  for  holding  that  it 
wai  privileged.' 

The  plaintiff,  to  entitle  himself  to  recover  possession  of  the 
premises  in  question,  was  bound  to  show  title  in  himself 


184     CASES  IN  THE  COURT  OP  APPEALS. 

Sibley  v.  Waffle. 

He  proved  that  Moses  W.  Dusenbnry  died  intestate, 
of  the  premises,  leaving  a  widow  and  six  children  his 
heirs-at-law ;  and  to  show  that  he  had  acquired  the  title  of 
these  heirs,  he  introduced  in  evidence  a  deed  from  Stephen 
Dusenbury  (one  of  the  heirs),  as  administrator  of  tiie 
deceased,  and  proceedings  had  before  the  surrogate  of  Mon- 
roe county  for  the  purpose  of  authorizing  the  conveyance 
by  the  administrator.  Various  objections  are  taken  to  these 
proceedings,  each  of  which,  it  is  claimed,  render  them 
ineffectual  to  authorize  the  conveyance. 

To  prove  that  James  Dusenbury  was  administrator,  &c., 
the  plaintiff*  produced  the  order  of  the  surrogate  appointing 
him,  and  the  letters  of  administration  issued  to  him  in  due 
form.  It  was  not  shown  that  on  granting  of  the  letters 
there  was  any  proof  before  the  surrogate  of  the  death  of 
Moses  W.  Dusenbury,  or  that  the  widow  had  renounced  her 
right  to  administer,  or  that  any  citation  was  previously 
issued.  The  order,  however,  recited  that  the  appointment 
was  made  ^<  on  filing  the  petition  of  Stephen  Dusenbury, 
praying  to  be  appointed,  with  the  proof  taken,  and  it 
appearing  satisfactorily  to  tiie  surrogate  that  said  Stephen 
was  entitled  to  such  letters,  and  on  filing  his  oath  and  bond 
with  sufficient  sureties.''  On  the  trial  of  thui  action  it  was 
proved  that  the  deceased  died  intestate,  in  Monroe  county, 
and  was  an  inhabitant  of  that  county  when  he  died.  The 
surrogate,  therefore,  had  jurisdiction  to  grant  letters  of 
administration  upon  his  personal  estate.  I  think  the  letters 
issued  to  Stephen  Dusenbury  were  prima  foot  evidence  of 
his  due  appointment ;  that  it  is  to  be  presumed  either  that 
the  widow  renounced,  or  that  the  proper  citation  was  issned 
and  served,  and  that  the  requisite  evidence  was  before  the 
Borrogate  to  authorize  his  action,  the  contrary  not  i^pear* 
ing.  The  fifty-sixth  section  of  the  title  of  the  Revised 
Statutes,  entitled  "  Of  granting  letters  testamentary  or  of 
administration"  {2  R.  &,  80),  provides  tiiat  ^^the  letters 
toetamentaiy  and  of  administration,  and  letters  appointing 
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a  collector,  granted  by  an  officer  haying  jurisdiction,  diall 
•  be  conclusive  evidence  of  the  authority  of  the  person  to 
whom  the  same  may  be  granted,  until  the  same  shall  be 
reversed  on  appeal,  or  revoked,  as  in  this  chapter  provided." 
(D(de  V.  RooseoeUi  8  Cgw.^  333,  348;  Jachon  v.  RoUtuon^  4 
Wend.,  436,  442 ;  Stark.  Ev.,  516,  pan  4 ;  id.,  651.) 

The  administrator,  as  such,  had  no  control  over  the  real 
estate  left  by  the  intestate.  His  authority  to  sell,  if  it 
existed,  was  conferred  by  the  orders  of  the  surrogate  and 
the  other  proceedings  before  him.  The  latter  derived  his 
powerafrom  the  statute ;  and  in  order  to  confer  the  aathority 
upon  the  administrator  to  transfer  the  title  to  the  land,  and 
thus  disinherit  the  heirs  of  the  intestate,  it  was  requisite  that 
the  directions  of  the  statute,  so  far  as  they  relate  to  acqaii^ 
ing  jurisdiction  of  the  subject  matter,  and  of  the  parties  to 
be  affected  by  the  proceeding,  should  be  strictly  complied 
with.  These  principles  are  elementary,  and  no  citation  of 
authority  to  sustain  them  is  necessary.  The  act  of  March 
23,  1850,  for  the  protection  of  purchasers  at  sales  made  by 
orders  of  surrogates,  has  no  application  to  this  case,  as  this 
actionPwas  pending  when  the  act  was  passed,  and  is,  there- 
fore, excepted  from  its  operation.  ( Laws  of  1850,  ch.  82, 
118,  ^3.) 

In  order  that  the  proceedings  before  the  surrogate  should 
have  any  validity  whatever,  it  was  absolutely  essential  that 
be  should,  in  the  manner  prescribed  in  the  statute,  acquire 
jurisdiction  of  the  subject  matter,  and  also  of  the  widow 
and  heirs  of  the  intestate,  imd  of  those  in  occupation  of 
the  land  proposed  to  be  sold.  To  acquire  jurisdiction  of 
the  subject  matter,  a  petition,  duly  verified  and  setting 
forth  certain  facts,  must  be  presented  to  the  surrogate. 
The  first  section  of  the  title  of  the  Revised  Statutes  regu« 
latmg  these  proceedings  (2  A.  S.,  100),  authorizes  the 
executors  or  administrators,  after  having  filed  an  inventory, 
and  upon  discovery  of  a  deficiency  in  the  personal  estate  ot 
tfie  testator  or  intestate  to  ^y  his  debts,  to  "  apply  to  the 
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surrogate  for  authority  to  mortgagei  leoie  or  sdl  so  much  of 

the  real  estate  of  the  testator  or  intestate  as  shall  be  neces- 

• 

sary  to  pay  such  debts."  The  second  section  provides  what 
the  petition  shall  set  forth,  but  does  not  direct  what  its 
prayer  shall  be.  The  application,  as  directed  by  the  first 
section,  is,  however,  to  be  for  authority  to  lease,  mortgage 
or  sell.  The  fifteenth  section  directs  the  surrogate,  in  the 
first  place,  to  inquire  and  ascertain  whether  sufficient  money 
for  the  payment  of  the  debts  can  be  raised  by  mortgaging 
or  leasing  the  land,  and,  if  it  appears  that  can  be  done 
advantageously  to  the  interest  of  the  estate,  he  is  required 
to  direct  that  such  mortgage  or  lease  be  made.  The 
eighteenth  section  provides  that  if  it  shall  appear  to  the 
surrogate  that  the  moneys  required  cannot  be  raised  by 
mortgage  or  lease,  advantageously  to  the  estate,  he  shall, 
from  time  to  time,  order  a  sale  of  so  much  of  the  real 
estate  as  shall  be  necessary  to  pay  the  debts,  &c.  The 
prayer  of  the  petitioner  in  this  case  is  for  authority  to  sell. 
Authority  to  mortgage  or  lease  is  not  asked,  and  it  is  claimed 
that  for  this  reason  the  petition  did  not  give  the  surrogate 
jurisdiction  to  entertain  the  proceedings.  Perhaps  it  would 
not  have  been  competent  for  the  surrogate,  under  thi^  peti- 
tion, to  have  ordered  the  premises  to  be  mortgaged  or 
leased,  and,  if  so,  it  would  have  been  his  duty  to  dismiss  the 
proceedings  in  case  on  investigation  it  had  appeared  that 
the  interests  of  all  concerned  required  that  the  land  should 
be  mortgaged  or  leased  rather  than  sold.  In  the  order 
authorizing  the  sale,  it  is  recited  that  the  surrogate  had 
inquired  whether  the  money  could  be  raised  by  mortj^aging 
or  leasing,  and  that  it  appeared  that  it  could  not.  This  is 
conclusive  evidence  that  the  surrogate  adjudicated  on  that 
question,  and,  if  the  question  was  properly  before  him  on 
the  petition,  his  adjudication  is  conclusive.  I  think  it 
competent  for  the  administrator  to  petition  for  the  sale  of 
the  real  estate  of  his  intestate,  and  for  the  surrogate  to  act 
on  the  petition  and  authorize  the  sale,  providing  on  investi- 
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gation  it  appears  that  a  sale  will  be  more  beneficial  than  a 
lease  or  mortgage. 

The  petition  in  other  respects  substantially  complied  with 
the  statute,  and  I  think  it  was  sufficient  to  give  the  surro- 
gate jurisdiction  to  entertain  the  proceedings.  It  stated 
that  no  personal  property  had  come  to  the  hands  of  the 
administrator,  and  there  was,  therefore,  none  to  be  applied. 
It  set  forth  one  debt  outstanding  against  the  inte»tate, 
describing  it  minutely ;  described  the  real  estate  of  which 
the  intestate  died  seized,  stating  its  value  and  the  names  of 
the  occupants  thereof,  and  the  names,  ages  and  places  of 
residence  of  the  heirs. 

To  acquire  jurisdiction  of  the  persons  of  the  widow  and 
heirs  of  the  intestate  and  of  the  occupants  of  the  land,  it 
was  requisite  to  publish  an  order  to  show  cause  four  weeks 
in  a  newspaper  published  in  the  county  of  the  surrogate, 
and  serve  a  copy  of  the  order  on  the  widow  and  heirs,  who 
were  residents  of  the  county,  fourteen  dajrs  prior  to  the  day 
appointed  by  the  order  for  showing  cause ;  and  as  two  of 
the  heirs  were  residents  of  the  State  of  Ohio,  it  was 
necessary  to  publish  the  order  six  weeks  in  the  state  paper 
or  serve  a  copy  thereof  on  them  forty  days  prior  to  the 
time  appointed  therein  for  showing  cause. 

The  petition  is  dated  January  22, 1849,  and  was  on  that 
day  verified  before  the  surrogate,  and  the  order  to  show 
cause  was  made  the  same  day.  The  plaintiff  introduced  in 
evidence  affidavits  showing  the  service  of  a  copy  of  the 
order  on  all  the  heirs  residing  in  the  county,  and  on  the 
defendant,  who  was  one  of  the  persons  in  possession  of 
the  land  described  in  the  petition ;  and  also  affidavits  show- 
ing the  publication  of  the  order  in  the  county  and  in  the 
state  paper.  The  affidavit  showing  the  publication  in  the 
state  paper  stated  that  the  publication  was  once  in  each 
week  for  six  weeks,  commencing  on  the  20th  of  January, 
1849.  The  affidavit  of  service  upon  three  of  the  heirs  and 
upon  the  defendant  stated  that  the  service  was  made  on  or 
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ab<iiit  the  Irt  day  of  February^  1849,  the  time  for  Aowii^ 
cause  being  March  12th,  1849.  No  affidavit  or  otiier  evidence 
was  produced  showing  any  service  either  npon  the  widow 
or  upon  one  of  the  persons  in  possession  of  the  premises,  as 
alleged  in  the  petition,  or  upon  the  two  heirs  residing  in 
Ohio.  The  proof  of  publication  in  the  state  pap^  was 
palpably  defective.  The  order  could  not  be  published  until 
it  was  made  by  the  surrogate.  *  What  was  published  on  the 
twentieth  of  January  was  not  the  order,  as  it  did  not  tiien 
exist.  The  most  that  the  affidavit  proved  or  tended  to 
prove  was  a  publication  of  the  order  for  five  weeks,  when 
the  statute  required  six  weeks. 

In  Sheldon  v.  Wright  (1  Sdi.f  497),  which  was  an  action 
of  ejectment,  and  in  which  defendant  claimed  title  under  a 
sale  made  pursuant  to  a  surrogate's  ofder,  it  was  hedd  tiiat 
if  there  was  evidence  before  the  suirogate  tending  to  show 
the  publication  required  to  give  him  jurisdiction,  and  he 
adjudged  the  evidence  to  be  sufficient,  bis  adjudication  on 
the  subject  was  conclusive.  The  proceedings  in  that  case 
were  under  the  Bevised  Laws  of  1813,  wfaidi  required  the 
order  to  show  cause  to  be  published,  immediately  after  it 
was  made,  in  two  newspapers,  four  weeks  successively. 
The  order  was  made  September  6th,  1826,  appointing 
October  nineteenth  as  the  day  to  show  cause,  and  was 
published  in  two  ps^rs  tiie  four  weeks  successively,  com- 
mencing in  one  paper  on  the  twentieth  and  in  the  other  on 
the  twenty*sixth  of  September,  as  shown  by  the  affidavits 
of  publication ;  and  the  order  authorizing  the  sale  recited 
the  order  to  show  cause,  and  stated  that  it  *^  was  mmediatdjf 
after  published,  for  four  weekn  successively,"  in  two 
papers,  d^c,  thus  showing  that  the  surrogate  found  from 
tiie  evidence  before  him  that  the  statute  had  been  literally 
complied  witii. 

The  order  directing  the  sale,  in  the  case  under  considera- 
tion, has  the  following  recitation  on  the  subject  of  acquiring 
Jurisdiction  of  the  parties:  ^And  on  reading  and  filing 
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satisfactory  proof,  by  affidaviti  of  the  dm  pablicatioa  of 
aaia  order»  and  of  the  due  service  thereof  oo  every  person 
in  the  occupation  of  the  premises  of  which  a  sale  is  desired, 
and  on  the  widow  and  heirs  of  the  said  deceased,  and  the 
said  administrator  having  this  day  appeared  in  person,  and 
the  surrogate,  upon  due  examination,  being  satisfied  that 
the  administrator  has  fully  complied  with  the  requisitions  of 
the  statute,"  &c.  The  affidavit  of  publication  in  the  state 
paper  shows  what  the  surrogate  considered  <<  satisfactory 
proof  of  the  due  publication  of  the  order."  He  adjudged 
that  a  publication  for  five  weeks  was  a  compliance  with  the 
etatute,  or  at  least  was  sufficient  to  give  him  jurisdiction  to 
authorize  the  sale.  He  might,  with  the  same  propriety, 
have  determined  that  a  publication  for  one  week,  or  that  a 
publication,  for  six  weeks  prior  to  the  making  of  the  order, 
of  a  copy  of  the  order  he  intended  making,  was  sufficient 
to  give  him  jurisdiction.  As  the  plaintiff  on  the  trial  intro- 
duced tiais  affidavit  as  the  evidence  before  the  surrogate  of 
the  publication,  it  is  not  to  be  presumed  or  inferred  that  the 
surrogate  had  other  evidence  thereof,  or  that  the  publication 
was  different  from  the  statement  in  the  affidavit.  In  fact, 
there  was  no  evidence,  upon  the  trial  of  this  action,  that  the 
surrogate  had  acquired  jurisdiction  of  the  parties,  except 
that  furnished  by  the  affidavits  of  the  publication  and  service 
of  the  order.  Had  the  order  directing  the  sale  recited  the 
publication  and  service,  stating  the  time  and  manner  in 
which  they  were  done,  as  was  the  case  in  Sheldon  v.  Wright 
perhaps  such  recital  would  have  been  eyidence  of  the  facts 
stated ;  but  a  recital  of  the  reading  and  filing  of  satisfactoi^ 
proof,  by  affidavit,  of  the  due  publication  and  due  service 
•f  the  order  was  no  evidence  that  the  publication  and  service 
were  at  the  time  and  in  the  manner  prescribed  by  the 
statute^  Such  recital  was  nothing  more  than  a  statement 
by  the  surrogate  that  he  had  acquired  jurisdiction  of  the 
parties,  and  that  the  evidence  of  it  was  contained  in  affidavits 
filed  with  him^  and  it  proved  nothing  veithout  the  affidavits. 
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His  adjudging  that  be  had  jurisdiction,  without  stating  that 
he  found  from  evidence  that  the  facts  existed  which  conferred 
it,  was  not  sufficient.  He  could  not  acquire  jurisdiction  by 
deciding  that  he  had  it.  It  was  incumbent  on  the  plaintiff 
to  show  affirmatively  that  the  surrogate  had  jurisdiction  of 
the  parties.  {Bloom  v.  BurdicJcf  1  J9tZ/,  130;  Schneider  v. 
McFarlandj  2  Comst.,  459;  Mills  v.  Martin^  19  JoAn.,  7-33.) 
In  this  he  wholly  failed,  so  far  as  relates  to  the  widow  of 
the  intestate,  the  two  of  his  heirs  who  resided  in  Ohio  and 
one  of  the  persons  in  possession  of  the  premises.  I  think, 
also,  that  the  affidavit  of  the  service  on  the  defendant  and 
three  of  the  heirs  "on  or  abota^^  February  1st,  1849,  was 
insufficient ;  for,  although  it  tended  to  show  a  service  more 
than  fourteen  days  prior  to  the  day  appointed  for  showing 
cause,  yet  it  did  not  prove  affirmatively  that  such  was  the 
fact,  and  there  is  no  evidence  that  the  surrogate  so  found 
or  adjudged. 

But  in  order  to  give  any  validity  to  the  proceedings,  it 
was  necessary  that  jurisdiction  should  be  acquired  of  all 
the  parties.  The  statute  authorized  the  surrogate  to  order 
the  sale  upon  no  other  condition.  The  eighth  section  pro* 
vides  that,  at  the  time  and  place  appointed  by  the  order  to 
show  cause,  &c.,  **  and  upon  due  proof  of  the  service  and 
puhlieatum  above  required^*^  he  shall  proceed  to  hear  and 
examine,  &c.  If,  therefore,  the  affidavit  last  referred  to, 
with  the  surrogate's  adjudication  thereon,  was  sufficient  to 
show  jurisdiction  of  the  three  heirs  and  of  the  defendant,  it 
will  not  aid  the  plaintiff,  as  he  entirely  failed  to  show  either 
publication  for  the  six  weeks  in  the  state  paper,  or  any 
service  upon  the  widow. 

I  do  not  think  that  any  of  the  other  exceptions  to  the 
sufficiency  of  the  proceedings,  to  authorize  the  conveyance 
of  the  land,  are  well  taken.  None  of  them  go  to  the  ques- 
tion of  jurisdiction ;  and  the  rule  is  that,  after  jurisdiction 
is  acquired,  errors  in  the  subsequent  proceedings  before  the 
surrogate  must  be  corrected  by  an  appeal,  and  cannot  be 
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taken  advantage  of  iu  a  collateral  action.  {Alkin$  y.  Kinnan^ 
20  Wend.^  241 ;  Jackton  v.  Crawfordsj  12  td.,  533 ;  Jackson  v. 
RoinuMorif  4  u2.,  436.)  Of  this  character  was  the  neglect 
of  the  surrogate  to  enter  in  a  book  the  debts  against  the 
estate,  adjudged  by  him  to  be  valid,  as  required  by  section 
thirteen  of  the  statute ;  the  taking  of  a  bond  with  a  penalty 
less  than  double  the  value  of  the  land  ordered  to  be  sold, 
and  the  omission  to  post  notice  of  the  sale  in  the  city  of 
Rochester.  It  is  contended  that  the  statute,  impliedly  at 
least,  makes  void  a  sale  where  the  requisite  notices  are  not 
given,  except  in  favor  of  a  purchaser  in  good  faith,  without 
notice  of  the  omission ;  and  the  defendant  offered  to  prove, 
on  the  trial,  that  the  plaintiff,  when  he  purchased,  had 
knowledge  of  the  fact  that  no  notice  was  posted  in  Roches* 
ten  The  fiftieth  section  imposes  a  penalty,  of  double  the 
value  of  the  land  sold,  upon  any  administrator  who  shall 
fraudulently  sell  any  real  estate  of  his  testator  contrary  to 
the  prior  provisions  of  the  act ;  and  the  next  section  pro- 
vides that  no  offence  in  relation  to  giving  of  notice  of  the 
sale,  &c.,  shall  affect  the  validity  of  any  sale  to  a  purchaser 
in  good  faith,  without  notice  of  the  irregularity.  There 
was  no  offer  to  prove  that  the  omission  to  post  the  notice 
was  fraudulent,  and  no  inference  can  be  drawn  from  these 
provisions  that  the  legislature  intended  that  the  omission 
to  post  a  notice,  as  required,  should  avoid  a  sale  in  the 
absence  of  fraud. 

The  defendant  offered  to  prove  that  the  debt,  for  the  pay- 
ment of  which  the  application  to  sell  the  land  was  made, 
was  fictitious  and  fraudulent,  and  that  the  plaintiff,  when  he 
purchased,  knew  it  was  fictitious  and  fraudulent,  and  also 
knew  that  it  had  not  been  proved  before  the  surrogate, 
which  proof  was  rejected.  That  an  omission  to  prove  the 
debt  did  not  invalidate  the  proceedings,  we  have  already 
seen.  The  surrogate  adjudicated  upon  that  question,  and 
his  judgment,  until  reversed,  is  binding  upon  the  heirs  and 
the  defendant.    They  had  the  right  to  appear  and  contest 
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the  validity  of  the  sale  before  the  Burrogate,  and  to  appeal 
from  his  decision  thereoot  had  they  deemed  it  erroneous. 
(2  R.  Sm  609,  §  104.)  Had  the  offer  been  to  prove  that 
the  administrator  knew  that  the  debt  was  fictitious,  and 
that  he  instituted  or  prosecuted  the  proceedings  with  the 
fraudulent  intent  of  subjecting  the  real  estate  lefk  by  the 
intestate  to  its  payment,  and  that  the  plaintiff  wa^  privy  to 
and  purchased  the  land  to  consuntunate  the  fraud,  a  ques- 
tion would  have  been  presented  which  it  is  not  now  neces* 
sary  to  pass  upon.  The  facts  proposed  to  be  proved  are 
perfectly  consistent  with  an  honest  belief  on  the  part  o^ 
the  administrator  that  the  debt  was  vaUd,  and  with  goo 
faith  in  commencing  and  prosecuting  the  proceedings ;  an 
honesty  and  good  faith  are  to  be  presumed.  Under  suci 
circumstances,  a  knowledge  on  the  part  of  the  purchasi* 
of  the  land  that  the  debt  was  fictitious,  and  fraudulent!/ 
preferred  by  the  alleged  creditor,  should  not  afiect  the  title 
to  the  land,  especially  when  the  surrogate  had  adjudged  the 
debt  valid  after  notice  to  all  persons  interested  to  appear 
and  contest  its  validity;  but  I  think  the  judgment  should 
be  reversed  and  a  new  trial  granted,  on  the  ground  that  the 
plaintiff  failed  to  show  that  the  surrogate  acquired  juris- 
diction of  all  the  parties  interested  in  the  land  in  question. 

Sbldbn,  J*»  took  no  part  in  the  decision;  All  the  othet 
judges  concurred  in  reversing  the  judgment,  on  the  ground 
of  the  failure  to  show  the  surrogate's  jurisdiction  of  the 
parties  interested  in  the  land,  without  passing  on  tfa^ 
other  questions  discussed. 


Judgment  reversed  and  new  trial  ordersdL 
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Rbqujl  and  othera  «•  Holkes. 

A  bill  for  partition,  among  tbe  heirs  of  laaac  Reqna,  of  lancb  whereof  he  dM 
eeicod,  waft  taken  as  confessed  against  Samuel  Reqna,  the  ancestor  of  th« 
pUintifik  in  this  suit,  and  against  the  other  defendants^,  and  before  any  ftirther 
proceedings  were  had  he  died,  leaying  the  pkintifi  his  tein-at*law.  Sabse- 
quent  proceedings  were  had  in  tbe  partition  siii^  without  its  being  revived 
against  the  present  plaintiffs ;  among  others,  a  decretal  order  for  a  sale  of  the 
premises  in  question,  imder  which  the  defendant  herain  claims  title.  After 
the  sale  aa  ex  parte  order  was  entered,  «pon  the  petition  of  the  cmnplahiaate 
in  the  partition  suit,  that  it  stand  rayiyed  against  the  betrs  of  Samuel  Reqaa, 
the  present  plaintiffs.  This  order  was  never  served  upon  the  plaintifik,  or 
any  of  them,  so  fkr  as  it  appeared.  The  piaintiffls  were  parties  to  the  several 
AppMoations  made  to  the  oonrt  in  the  partition  suit,  subsequent  to  the  sale, 
kx  lefereoce  to  the  dispoeitiovi  of  tbe  proceeds,  bat  it  did  not  appear  that 
they  had  ever  received  any  part  thereof.  In  ejectment  brouc^t  by  the 
plaintiffs,  Bddf  that  tbe  proceedings  in  tbe  partition  suit,  subsequent  to  the 
death  of  Samuel  Requa,  were  absolutely  void  as  against  his  heirs;  that 
whatsoever  title  the  deiiandant  obtained  was  that  wbtdi  the  imTviv)n9 
parties  to  the  partition  sait  had  at  the  time  of  decree  fbr  sale,  and  that  the 
subsequent  interposition  of  the  plaintiffl.  In  regard  to  the  distribution  of 
Che  proceeds,  had  no  retroactive  effect  upon  his  title,  and  did  not  estop  the 
pluntii&  from  aetthig  up  their  claim  by  descent  from  Samuel  Requa. 

¥fae  effect  of  an  exceptioB,  otherwise  good,  cannot  be  avoided  because  the  deci- 
sion excepted  to  might  have  been  sustained  on  aocount  of  the  want  of 
certain  evidence,  where  such  evidence,  under  the  decision,  would  have  been 
immaterial. 

Writ  of  err<Hr  to  the  Supreme  Court.  The  plaintiffs  lu 
mor  brought  ibeir  action  of  ejectment  in  the  Supreme 
Court  in  1844.  On  the  trial  at  the  circuit,  they  showed 
that  their  father,  Samuel  Requa,  as  one  of  the  heirs-at-law 
of  his  brother,  Isaac  Requa,  became  seized  of  an  equal 
undivided  sixth  part  of  the  premises  described  in  the  decla- 
ration ;  and  that  the  plaintiffs,  as  seven  of  the  nine  children 
and  heir»-at-law  of  Samuel  Reqxia,  became  seized  of  seven 
equal  undivided  ninth  parts  of  the  one-sixth  thus  inherited 
by  their  father.  The  defendant,  for  the  purpose  of  showing 
that  the  plaintiffs  had  been  divested  of  their  title,  intro 

Smith.— Vol.  H.  25 
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duced  in  evidence  the  proceedings  in  an  action  in  the  Court 
of  Chancery,  commenced  for  the  partition  of  the  premises  in 
question  among  the  heirs  of  Isaac  Requa,  or  for  the  sale 
thereof  in  case  a  partition  could  not  be  made.  The  action 
was  commenced  April  18th,  1826,  and  Samuel  Requa,  the 
plaintiffs'  father,  was  made  a  defendant  therein,  he  being 
then  alive.  He  died  intestate  June  18,  1826,  the  bill  filed 
in  the  action  having  then  been  taken  as  confessed  by  all 
the  defendants,  but  no  subsequent  proceedings  having  been 
taken  thereon.  After  his  decease,  and  before  any  proceed- 
ings were  had  to  revive  the  action,  as  against  his  heirs,  an 
order  was  entered  referring  it  to  a  master  to  ascertain  and 
report  whether  the  premises  could  be  partitioned.  A  report 
was  mad^  certifying  that  they  could  not  be  partitioned 
without  great  prejudice  to  the  interest  of  the  parties;  a 
decretal  order  entered  confirming  the  report  and  ordering 
the  premises  sold ;  an  order  of  reference  entered  to  ascer- 
tain the  interests  of  the  parties  in  the  premises,  and  a  report 
finding  their  interests  as  stated  in  the  bill  of  complaint.  A 
sale  of  the  premises  was  made  by  a  master  under  a  decretal 
order,  and  a  report  of  the  sale  made,  and  an  order  entered^ 
confirming  the  sale  and  ordering  conveyances  to  be  made 
by  the  master  to  the  purchasers  at  the  sale,  and  conveyances 
were  made  to  the  purchasers ;  the  grantor  of  the  defendant 
in  this  action  being  the  purchaser  of  the  premises  described 
in  the  declaration.  The  order  confirming  the  sale  and 
directing  the  conveyance  was  entered  November  6th,  1826, 
and  the  conveyance  made  November  23d,  1826.  On  the 
27th  of  October,  1827,  the  plaintiffs  in  the  partition  suit 
presented  to  the  Court  of  Chancery  a  petition,  which,  afler 
setting  forth  in  short  the  proceedings  which  had  then  been 
had  in  the  partition  suit,  stated  that  Samuel  Requa,  one  of 
the  defendants  therein,  had,  ''  since  the  said  proceedings^  or 
some  of  ^Aam,"  died  intestate,  leaving  the  plaintiffs  in  this 
action,  and  two  others,  his  only  children  and  heir&-at-Iaw ; 
and  the  petition  prayed  for  an  order  that  the  suit  stand 
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revived  agidnst  the  heirs  of  Samuel  Requa,  deceased,  and 
an  order  was  thereupon  entered  pursuant  to  the  prayer  •of 
ihe  petition.  It  does  not  appear  that  the  order  was  ever 
served  upon  the  heirs  of  Samuel  Bequa.  All  the  documen- 
tary evidence  relating  to  the  proceedings  in  partition  was 
received  under  exception  by  the  plaintiffs.  The  circuit 
jadge  decided  that  the  testimony  produced  by  the  defendant 
was  sufficient  to  prevent  the  plaintiffs  from  recovering,  and 
directed  the  ji^ry  to  find  a  verdict  for  the  defendant.  The 
plaintiffs  took  an  exception  to  this  decision  and  direction. 
The  Supreme  Court  refused  a  new  trial  and  gave  judgment 
for  the  defendant,  and  the  plaintiffs  sued  out  a  writ  of  error 
to  this  court. 

Certain  proceedings  in  the  partition  suit,  subsequent  to 
the  order  to  revive  it,  by  which  it  was  claimed  that  the 
plaintiffs  were  estopped  from  denying  the  defendant's  title 
under  the  master's  deed,  are  sufficiently  stated  in  the  fol 
lowing  opinion. 

John  H.  Reynolds^  for  the  plaintiffs  in  error. 

Amasa  J.  Parker^  for  the  defendant  in  error. 

BowEN,  J.  That  the  proceedings  in  the  action,  subsequent 
to  the  death  of  Samuel  Requa  and  prior  to  the  order  reviving 
it,  as  against  his  heirs,  were  irregular  and  erroneous  cannot 
be  denied,  and  I  think  they  were  void.  As  his  interest  in  the 
premises  (the  subject  matter  of  the  partition  suit)  did  not 
survive  to  the  parties  to  the  action,  or  to  any  of  them,  after 
his  death,  there  was  no  one  before  the  court  to  represent  his 
interest,  no  one  against  whom  judgment,  affecting  the  interest 
which  he  had  prior  to  his  death,  could  be  pronounced.  The 
decretal  order  directing  the  sale  was  the  final  judgment 
of  the  court,  so  far  as  related  to  the  passing  of  the  title  to 
the  premises.  On  the  delivery  of  the  deed  by  the  master, 
ihe  title  that  passed  by  the  sale  became  perfect.    When 
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this  judgment  or  decree  was  j^ronouneed,  the  title  whidb 
Samuel  Bequa  had  at  the  time  of  the  commencement  oi 
the  action  had  descended  to  and  become  vested  in  his  heirB. 
They  were  not  parties  to  the  action,  and  consequently  the 
judgment  could  not  bind  them ;  and  as  there  was  no  one 
before  the  court  representing  their  title  or  interest,  I  do  not 
see  how  that  could  be  bound  or  affected. 

When  a  defendant  voluntarily  transfers  the  subject  of  aa 
action  pendente  liUi  the  assignee  takes  title  subject  to  the 
result  of  the  litigation,  and  is  bound  thereby,  but  his  interest 
is  represented  by  his  assignor,  who  remains  a  party  to  the 
action ;  but  where  the  transfer  is  in  invitumi  or  by  operiaticm 
of  law,  as  in  case  of  bankruptcy,  the  action  becomes  thereby 
defective,  and  the  assignee  or  person  who  succeeds  to  the 
interest  of  the  defendant  must  be  brought  before  the  court 
before  any  proceedings  can  be  had  in  the  action.  ( Rtusell 
V.  Shdrpi  1  Ves.  ^  Bea.,  500;  Randall  v.  Mvmpndj  18 
Ves.,  424.) 

When  a  defendant  in  an  equity  action,  whose  title  to  the 
subject  matter  of  the  action  does  not  survive  to  the  other 
parties  or  to  any  of  them,  but  passes  to  a  third  person,  dies, 
the  action  thereby  becomes  defective,  so  that  no  proceeding 
can  regularly  be  had  therein  which  will  affect  the  title  or 
interest  which  the  deceased  party  had  at  the  time  of  his 
death.  ( Sttn-y't  Eq.  PL,  ^  329,  331,  354,  369,  and  case. 
eked  ;  Hinders  Ch.  Pr.,  46. )  Formerly,  when  such  pairty  to 
an  equity  action  died,  the  only  mode  of  bringing  before  the 
court  the  persons  who  succeeded  to  his  interest  was  by  a 
bill  of  revivor,  or  an  original  bill  in  the  nature  of  a  bill  of 
revivor.  By  the  eighteenth  section  of  the  act  of  A]^ril  12, 
1813,  entitled  ^^  An  act  for  the  partition  of  lands,*'  and 
which  was  in  force  when  this  partition  suit  was  commenced 
'and  prosecuted,  it  was  provided  that,  if  any  party  in  any 
such  suit  should  die,  the  proceedings  therein  should  not  be 
thereby  abated,  but  that  such  suit  might  be  continued,  on 
suggestion  Of  the  death,  in  case  his  interest  should  solrviTd 
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I J  the  sarviving  parties ;  and,  in  other  cases,  that  sueh  suit 
should  or  might  be  revived,  by  or  against  the  heirs  or  devi- 
sees of  the  deceased  party,  in  such  mauQer  and  by  such 
proceedings  as  the  court  might  from  time  to  time  direct 
( I  £•  Z.,  514. )  If  this  provision  changed  the  practice 
of  the  court  in  such  cases',  its  eflfect  was  solely  to  allow  a 
revival  by  a  smnmary  application  to  the  court  in  the  place 
of  resorting  to  a  bill  of  revivor.  Jt  fell  far  short  of  sane* 
tioning  a  prosecution  of  an  action  to  a  final  judgment  or 
final  decree,  vrithout  bringing  the  heirs  or  devisees  of  the 
deceased  before  the  court. 

The  seventh  section  of  the  act  in  relation  to  the  Court 
of  Chancery,  passed  April  10th,  1813  (1  R.  X.,  488),  pro- 
vided that  no  suit  in  Chancery  should  abate  by  the  death 
of  any  one  or  more  of  the  complainants  or  defendants,  but 
should  survive  to  the  surviving  parties,  and  proceed  if  the 
cause  of  action  admitted  of  survivorship,  the  death  being 
suggested;  but  if,  by  the  death,  other  persons  should 
become  interested,  then  the  action  should  abate  only  as  to 
the  deceased,  and  that  the  surviving  parties  might  proceed 
without  reviving  the  action,  but  that  no  order  or  decree  of 
the  court  should  bind  any  person  not  a  pafty  thereto.  The 
section  then  provided  that,  in  case  the  complainant  should 
wish  to  bring  the  representatives  of  the  deceased  before  the 
court,  he  might  do  so  by  order,  to  be  served  oa  the  adverse 
elerk,  &c. 

The  provision,  that  bo  order  or  decree  should  bind  any 
peiBon  not  a  party  to  tiie  action,  was  general,  and  I  see  no 
reason  why  it  was  not  applicidble  to  actions  in  tiie  Court  of 
CSiancery  for  partition.  There  is  nothing  in  the  act,  in  rela- 
tion to  partition,  in  the  least  inconsistent  therewith.  On 
tba  contrary,  there  is  a  provision  in  the  latter  act  for  bring- 
ing before  the  court  persons  succeeding  to  the  rights  of 
deceased  parties. 

By  the  dea^  oi  Samuel  Bequa,  and  by  &e  proceedings 
^Md  subsequendy  to  his  decease,  the  suit  becanoe,  in  efieet. 
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abated,  as  to  him  and  as  to  his  title  to  the  premises  at  tbe 
time  of  his  death;  for  although  the  statute  declared  that 
the  suit  should  not  abate  by  his  death,  yet  the  same  statute 
required  that  his  heirs  should  be  substituted  as  parties ;  and 
the  proceedings  to  a  decree,  and  a  sale  of  the  premisei 
under  the  ^^cree,  without  such  substitution,  operated  as  a 
discontinuance  of  the  action  as  to  him. 

The  general  rule  is,  that  judgftients  and  decrees  bind 
only  parties  and  their  privies.  Samuel  Bequa,  on  his 
death,  ceased  to  be  a  party.  He  was  not,  in  any  s^ise, 
a  party  to  the  decree  directing  the  sale,  and  there  was  no 
privity  whatever,  either  in  estate  or  otherwise,  between  his 
heirs  and  the  surviving  parties.  By  his  death  the  suit 
became  equally  as  defective  as  if  he  had  not  been  made  a 
party. 

Had  the  order  reviving  the  action  been  made  prior  to  the 
decree  directing  the  sale,  but  subsequently  to  the  other 
proceedings  in  the  action  after  the  death,  and  had  the  heirs 
appeared  in  the  action  without  pbjecting  to  or  moving  to 
set  aside  such  subsequent  proceedings,  they  would  doubt- 
less have  been  bound  by  the  decree.  They  would,  in  that 
case,  have  been  parties  thereto.  But  I  do  not  see  how  the 
order,  especially  without  being  served  upon  them,  could 
have  had  any  retroactive  effect.  It  was  not  in  the  nature 
of  a  scire  facias^  callinjg  upon  the  heirs  of  Samuel  Requa  to 
show  cause  why  they  should  not  be  bound  by  the  decree 
which  had  already  been  pronounced.  It  was  a  substitute 
fo^  a  bill  of  revivor,  and  the  payer  of  such  bill  always  was, 
that  the  suit  and  proceedings  stand  revived  against  the 
representatives  of  the  deceased,  and  be  in  the  same  plight 
and  condition  they  were  in  at  the  time  the  death  happened ; 
and  such  was  the  form  of  the  order  reviving  the  suit. 
{Story's  Eq.  PI,  %  386,  note  3  ;  Hinde's  Ch.  Pr.,  48 ;  2  Barh. 
Ch.  Pr.y  636,  639,  544;  Blake's  Ch.  Pr.,  61.) 

In  Washington  Insurance  Company  v.  jS^  (S  Paige j  866)9 
after  a  decree  directing  the  sale  of  mori^gaged  premises  by 
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a  master,  naming  him,  and  after  the  decree  had  been  placed 
in  the  hands  of  the  master  for  execution,  the  master  and 
one  of  the  defendants  died,  and  it  was  held  that  the  premi- 
ses could  not  be  sold  under  the  decree  until  the  action  was 
revived  against  the  representatives  of  the  deceased  defen- 
dant; and  an  order,  substituting  another  master  to  sell  the 
premises  in  the  place  of  the  one  deceased,  entered  subse- 
quently to  the  death  of  the  defendant,  and  before  revival, 
was  set  aside  as  improvidently  granted. 

The  chancellor,  in  this  case,  discusses  the  question  whether 
the  master  named  in  the  decree  could  have  sold  after  the 
death  of  the  defendant,  the  decree  having  been  previously 
delivered  to  him,  upon  the  ground  that  an  execution  at  law, 
in  the  hands  of  a  sheriff  prior  to  an  abatement  by  death, 
can  be  executed  subsequently,  and  was  of  the  opinion 
that  a  sale  under  such  -  circumstances  could  not  be  had. 
On  that  subject  he  says:  ''But  it  may  be  doubtful  whether 
the  purchaser  would  obtaiA  a  valid  title  under  a  master's 
sale  under  similar  circumstances,  as  the  sale  in  most  cases 
requires  an  order  of  conlKrmation  before  it  becomes  abso- 
lute.  Such  an'  order,  though  entered  ex  parte  in  the 
register's  office,  is  constructively  the  act  of  the  court,  as 
much  so  as  the  issuing  of  an  execution  by  the  clerk  in  a 
court  of  law.  Where  the  decree  cannot  be  carried  into 
effect  without  some  positive  act  of  the  court,  supplying  a 
lefect  in  the  proceedings  or  decree,  it  is  evident  there  must 
be  a  revivor,  or  some  other  proceedings  in  the  nature  of  a 
revivor,  or  scire  fdcias^  beffore  the  benefit  of  the  decree  can 
^  obtained."  Kelly  v.  Hooper* s  Executors  (3  Yerg.^  395), 
was  an  action  of  debt  upon  a  decree,  against  the  defendant's 
testator,  of  a  court  of  Mississippi.  The  testator  died  after 
the  action  was  commenced  and  before  the  decree  passed, 
and  no  notice  was  taken  of  the  death  upon  the  record,  and 
it  was  held  that  the  decree  was  void.  ( Garr  v.  GotneZf  9 
JFend.,  649 ;  2  Pet.  U.  S.  R.,  482-487 ;  Vroom  v.  VUmast 
5  Paige^  528 ;  Williams  v.  Kinder j  4  Ves.,  Sen.^  387. ) 
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After  th9  entry  of  the  order  of  revivor,  several  appliea- 
tioDs  were  made  to  the  court  in  the  names  of  the  heirs  o[ 
Samuel  Requa,  with  the  other  parties  to  the  partition  suii 
hi  relation  to  the  proceeds  of  the  sale  of  the  premises  in 
question  under  the  decree.  It  does  not  appear  that  any  of 
the  plaintiffs  in  this  action  signed  any  papers  used  on  those 
applications,  or  in  any  manner  personally  appeared  therein ; 
and  the  attorney,  who  assumed  to  appear  for  the  parties  io 
those  applications,  testified  on  the  trial  that  he  was  not 
authorized  by  any  of  the  plaintifls  thus  to  appear.  But 
assuming  that  the  attorney  was  duly  authorized  to  appear 
in  those  proceedings,  or  that  the  plaintiffs  in  this  action 
were  bound  by  his  appearance,  although  without  authority, 
I  do  not  see  how  the  defrndant  can  be  benefited  thereby. 
He  claims  title  to  the  premises  in  question,  under  the  pur- 
chaser at  the  master's  salei  by  virtue  of  the  decree.  The 
plaintiffi  have  title  to  an  undivided  interest  in  those  premi* 
ses,  unless  that  title  passed  by  the  sale  under  the  decree. 
If  that  title  has  passed,  it  so  passed  on  the  delivery  of  the 
master's  deed  to  the  purchaser,  which  was  long  anterior  to 
any  of  these  applications.  "yVliatever  title  the  purchaser 
has  acquired  was  then  perfect.  Those  applications  and  the 
proceedings  under  them  could  not  have  had  the  effect  to 
pass  the  title. 

If  the  plaintiffs  had  received  their  due  proportion  of  the 
proceeds  of  the  sale,  possibly  they  would  have  been  estopped 
from  denying  that  their  title  passed  by  the  sale.  At  aU 
events  they  could  in  that  case  be  compelled,  by  an  action 
brought  against  them  for  that  purpose,  either  to  convey 
their  interest  in  the  premises,  or  to  refund  the  purchase 
money  received  by  them.  But  it  does  not  appear  that  they 
or  any  of  them  have  received  a  dollar  of  the  proceeds  of 
the  sale,  or  that  any  part  thereof  has  been  applied  io  their 
use.  For  aught  that  is  shown,  the  whole  proceeds  ivmain 
undistributed;  and  if  that  be  so,  the  defendant  can,  by  a 
proper  application  io  the  court,  on  showing  the  facts,  obteui 
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tbat  portion  thereof  which  would  have  belonged  to  the 
plaiDtiffs,  had  they  been  parties  to  the  partition  suit. 

I  think  that  the  defendant  failed  to  show  on  the  trial  that 
he  or  his  grantor  had  acquired  the  title  to  the  premises  in 
questioni  which  descended  to  the  plaintiffs  as  tl)^  heirs  of 
their  father. 

When  the  defendant,  on  the  trial  of  this  case,  proposed  to 
introduce  in  evidence  the  proceedings  in  the  partition  suit, 
and  on  the  applications  relative  to  the  proceeds  of  the  sale, 
together  with  the  master's  deed  and  the  deed  from  the  pup- 
chaser  at  the  master's  sale  to  the  defendant,  the  plaintifis' 
oounsel  objected  generally  to  their  being  read  in  evidence, 
without  specifying  any  grounds  of  the  objection,  and 
excepted  to  the  decision  of  the  coart  overruling  the  objec- 
tion ;  and  the  defendant's  counsel  now  claims  that  the 
exception  was  not  well  taken  on  account  of  the  generality 
of  the  objection.  In  this,  I  think,  he  is  right.  The  plain- 
Hfh-  counsel  should,  on  the  trial,  have  specified  wherein  and 
in  what  respects  the  evidence  was  objectionable.  A  part 
of  it,  if  offered  separately,  would,  doubtless,  have  been  com- 
petent j  although,  of  itself,  insufficient  to  constitute  a  defence. 
He  should  have  pointed  out  to  the  court  wherein  or  how 
the  evidence  was  defective  or  incompetent. 

But  after  the  testimony  had  been  received,  the  court 
ruled,  decided,  and  instructed  the  jury  <^  that  the  testimony 
produced  by  the  defendant  was  sufficient  to  prevent  the 
plaintiffii  from  recovering,  and  directed  the  jury  to  find  a 
verdict  for  the  defendant;  and  to  this  opinion  imd  deci- 
sion" the  plaintiffs  excepted.  This  ruling  must  have  been 
had  after  the  evidence  had  been  fully  considered,  and  by  it 
the  effect  of  the  evidence  was  passed  upon.  If  the  evidence, 
for  any  cause,  failed  to  show  a  complete  defence,  the  excep- 
tion to  the  ruling  was  well  taken ;  and  that  it  did  thus  fail  I 
have  attempted  to  show  above. 

It  is,  however,  claimed  that  this  exception  was  too  general, 
and,  therefore,  not  available.    The  exception  was  as  specifir 
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as  the  ruling  or  charge ;  the  ruling  was,  in  fact,  the  charge 
to  the  jury.  In  excepting  to  a  charge,  all  that  is  necessary 
is  to  specify  the  legal  proposition  therein  supposed  to  be 
objectionable.  In  this  case  the  whole  charge  consisted  of 
but  a  siqgle  legal  proposition,  and  a  general  exception 
thereto  was  sufficient.  It  was  unnecessary  to  state  the 
reasons  why  the  charge  was,  or  was  supposed  to  be,  erro- 
neous. 

The  plaintiflb  claimed  title  to  but  an  undivided  interest  in 
the  premises,  as  tenants  in  common  with  the  defendant,  or 
with  him  and  others,  and  on  the  trial  they  proved  no  ouster 
or  denial  of  thiBir  rights  by  the  defendant  prior  to  the  com- 
mencement of  the  action ;  and  the  defendant's  counsel  claims 
that  the  plaintiffs  were  not,  on  that  account,  entitled  to 
recover,  and  that  the  direction  to  the  jury,  to  find  for  the 
defendant,  was,  therefore,  correct.  This  direction,  however, 
was  based  upon  the  ruling,  "  that  the  testimony  intr6duced 
by  the  defendant  was  sufficient  to  prevent  the  plaintiff  from 
recovering."  The  ruling  and  direction  would  have  been  the 
same  had  the  plaintiffs  proved  an  ouster.  The  ruling  made 
such  proofs  wholly  immaterial.  Had  the  ruling  on  the 
effect  of  the  defendant's  evidence  been  different,  the  plain- 
tiffs might,  and  probably  would,  have  proved  an  ouster,  and 
the  court  would  doubtless  have  received  the  evidence  had  it 
been  offered.  I  think  the  exception  to  the  ruling  well 
taken,  notwithstanding  this  defect  of  proof  on  the  part 
of  the  plaintiffs. 

The  judgment  of  the  Supreme  Ck>urt  should  be  reversed 
and  a  new  trial  ordered. 

■ 

All  the  judges  concurring. 

Judgment  reversed  and  new  trial  ordered* 
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The  People,  ex  reh  CuaiEB  and  others,  v.  Dibble. 

Fbe  provisions  of  the  act  respecting  in(ni8i<xi8  on  Indian  lands  {ck.  204  cf  1821), 
which  authorize  the  summary  removal,  bj  a  Judge's  order,  of  peraons,  other 
than  Indians,  who  settle  or  reside  npoo  lands  belonging  to  or  occupied  by 
any  nation  or  tribe  of  Indians,  are  constitutional.  A  citizen  who  enters 
upon  their  lands,  before  their  title  has  been  extinguished  and  they  have 
removed,  or  have  been  removed  by  the  act  of  the  government,  can  acquire 
no  such  right  of  property  or  possession  as  is  within  the  protection  of  thcee 
provisions  of  the  constitution  which  secure  the  trial  by  Jury,  and  forbid  the 
divesting  of  property  and  jwrsonal  rights  otherwise  than  by  proceedings 
according  to  the  course  of  the  common  law. 

iLn  order  of  removal,  under  the  statute  of  1821,  abjudicates  upon  no  claim 
and  determines  no  right  or  title,  but  leaves  to  the  party  removed  the  usual 
remedies  to  assert  any  title  to  the  JoeuB  in  quo  which  he  may  deem  himself 
to  possess.  The  proceeding  is  one  of  police  regulation  merely,  for  the  pur- 
pose of  preserving  the  Indian  reservations  from  the  intrusion  of  persons  not 
Indians. 

An  entry  by  a  person  not  an  Indian,  upon  land  included  within  the  bounds 
of  an  Indian  reservation,  which  is  in  the  general  occupation  of  a  band 
of  Indians,  is  an  intrusion  subjecting  the  offender  to  summary  removal 
under  ek.  204  of  1821,  notwithstanding  the  intruder  entered  peaceably,  and 
with  the  assent  of  the  individual  Indiaa  to  whose  possession  he  succeeded, 
under  a  title  claimed  to  have  been  acquired  by  citizens  through  a  deed  of 
cession  recognized  by  a  treaty  made  between  the  United  States  and  the 
Indian  nation  to  which  the  Indians  occupying  the  reservation  belong,  and 
although  the  lands  occupied  by  the  intruder  are  in  a  portion  of  such 
reservation  which  is  occupied  by  other  cSt2aens  having  contiguous  possessions 
forming  a  white  settlement,  all  claiming  ownership  under  the  same  title. 
Penio,  Ch.  J.,  and  Johnson,  J.,  dissentlAf  • 

Appeal  from  a  judgment  of  the  Supreme  Court,  aflBnning 
an  order  of  a  county  judge,  made  in  a  special  proceeding. 
On  the  19th  of  February,  1853,  the  district  attorney  of 
Genesee  county  made  complaint  i^ainst  the  relators, 
charging  them  with  having  intruded  upon  Indian  lands, 
contrary  to  the  act  of  March  31, 1821.  That  act  declares 
**  that  it  shall  be  unlawful  for  any  person  or  persons,  other 
than  iDdians,  to  settle  or  reside  upon  any  lands  belonging 
to  or  occupied  by  any  nation  or  tribe  of  Indians  within  thii 
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state ;  and  that  all  leases,  contracts  and  agreements  made 
by  any  Indians,  whereby  any  person  or  persons,  other  than 
Indians,  shall  be  permitted  to  reside  upon  such  lands,  shall 
be  absolutely  void ;  and  if  any  person  or  persons  shall  settle 
or  reside  on  any  such  lands,  contrary  to  this  act,  it  shall  be 
the  duty  of  any  judge  of  any  court  of  Common  Pleas  of  the 
county  within  which  such  lands  shall  be  situated,  on  com- 
plaint made  to  him,  and  on  due  proof  of  the  fact  of  such 
settlement  or  residence,  to  issue  his  warrant,  under  his  hand 
and  seal,  directed  to  the  sheriff  of  such  county,  command- 
ing him,  within  ten  days  after  the  receipt  thereof,  to  remove 
such  person  or  persons  so  settling  or  residing,  with  his,  her 
OF  their  families,  from  su^h  lands."  It  is  made  the  duty  of 
the  sheriff  to  execute  the  warrant  according  to  its  terms. 
A  subsequent  section  directs  the  respective  district  attorneys 
to  make  complaints  of  intrusions  forbidden  by  the  act. 
(iarao/1821, 183,  §§1,  5.) 

The  complaint  charged  that  the  present  relators,  Cutler 
and  the  others,  had  settled  and  did  reside  upon  certain  lands 
in  the  county  of  Genesee,  known  as  the  Tonawanda  reser- 
vation, which  were,  as  it  was  alleged,  owned  and  occupied 
by  the  Seneca  nation  of  Indians.  Before  proceeding  with 
the  case,  the  judge  directed  notice  of  the  complaint  to  be 
served  upon  the  relators,  and  a  future  day  was  named  for 
th^ir  appearance.  They  appeared  personally  and  by  eeon- 
ael,  and  objected  to  the  proceedings  on  various  grounds, 
including  a  denial  of  the  constitutional  validity  of  the  act. 
This  objection  being  overruled,  they  put  in  an  answer, 
setting  up,  \n  substance,  the  several  matters  hereinafter 
mentioned.  The  judge  proceeded  to  a  hearing  of  the 
complaint  and  answer.  It  was  admitted  that  the  defen- 
dants resided  upon  the  Tonawanda  reseivation,  and  were 
severally  in  the  occupation  of  distinct  pieces  of  land,  and 
that  they  had  so  been  in  possession  for  seven  years  liist 
past ;  that  they  claimed  title  by  written  ipstruments  under 
Jprepk  Fellowf  m  survivor  of  Thomas  L.  Ogden,  n\Q  Hei 
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in  1644 ;  and  tiieir  possesion  was  adverse  to  the  Seneca 
Batien  of  Indians.  The  land  possessed  by  Cutler  wIbs  forest 
land  when  he  entered,  and  that  in  the  pd^ssession  of  the 
Underhills  (the  two  other  relators)  was,  when  they  took 
possession,  partly  forest  lands  and  partly  lands  improved  by 
an  individual  Indian.  The  improvement  belonged  to  an 
Indian  of  the  name  of  Black,  whose  consent  to  tiieir  occu- 
pation they  obtained  for  a  pecuniary  consideration.  The 
portion  <^  the  tract  upon  which  thiB  relators  reside  is  wholly 
settled  by  white  persons,  whosd  possessions  are  contiguous. 
There  are  about  fifty  families  of  them,  and  about  three 
hundred  individuals.  They  have  fenced  the  lands  and  erected 
houses,  and  otherwise  improved  them.  The  whole  reserva* 
tion  contains  about  twelve  thousand  eight  hundred  acres* 
The  Tonawanda  band  of  Indians,  being  a  part  of  the  Seneca 
nation,  to  the  number  of  about  six  hundred  imd  eighty 
persons,  continue  to  reside  on  the  reservation,  and  they 
contest  the  title  under  which  the  relators  and  the  other 
white  settlers  entered*  It  appeared  that  the  portion  of  tiie 
reservation  occupied  by  the  white  settlers  was  arranged  into 
school  and  road  districts,  as  a  part  of  the  town  of  Alabama ; 
that  taxes  were  levied,  and  school  moneys  apportioned  and 
highways  laid  out  therein ;  and  that  all  the  lots  on  the  tract, 
except  those  occupied  by  individual  Indians,  were  assessed 
for  taxes,  and  that  certain  of  these  were  returned  as  non- 
resident lands. 

The  relators  undertook  to  show  that  the  Indian  title  to 
the  reservation  bad  been  extinguished  in  favor  of  Measrs. 
Ogden  and  Fellows,  under  whom  they  claimed,  the  evidence 
respecting  which  was  as  follows:  The  relators  gavie  in 
evidence  an  act  of  the  legislature  of  this  state  {Lam  of 
1786,  ch*  49),  authorizing  commissioners,  on  behalf  of  the 
state,  to  make  the  cession  hereinafter  mentioned,  and  tiie 
mutual  agr^ment  or  act  of  cession  entered  into  by  the 
comnussioners  of  the  State  of  New- York  and  of  the  Com* 
monwealth  of  Massachusetts,  dated  the  ]6th  of  I>ecember« 
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1786.  By  the  first  article,  Massachasetts  ceded  to  New* 
York  all  the  claim,  right  and  title  *'to  the  goyernment^ 
sovereignty  and  jurisdiction  of  the  lands  and  territoriefi** 
therein  particularly  specified,  which  included  the  lands  in 
question.  By  the  second  article,  New-York  ceded,  granted, 
released  and  confirmed  to  Massachusetts  ^'  the  right  of  pre^ 
Smption  of  the  soil  from  the  native  Indians,  and  all  other 
the  estate,  right,  title  and  property  (the  right  and  title 
of  government,  sovereignty  and  jurisdiction  excepted) 
which  the  State  of  New«-York  hath "  to  the  same  lands. 
The  tenth  article  was  as  follows:  "The  Commonwealth 
of  Massachusetts  may  grant  the  right  of  preemption  of 
the  whole  or  any  part  of  the  said  lands  or  territories  to 
any  person  or  persons  who,  by  virtue  of  such  grant,  shall 
have  good  right  to  extinguish,  by  purchase,  the  claims  of 
the  native  Indians.  Provided,  however,  that  no  purchase 
from  the  native  Indians  by  any  such  grantee  shall  be  valid, 
unless  the  same  shall  be  made  in  the  presence  of,  and 
approved  by,  a  superintendent,  to  be  appointed  for  such 
purpose,  and  unless  such  purchase  shall  be  confirmed  by  the 
Commonwealth  of  Massachusetts.'^  This  convention  was 
ratified  and  confirmed  by  the  legislature  of  this  state,  in 
February,  1787.  On  the  15th  of  January,  1838,  a  treaty 
was  concluded  between  the  United  States  and  certain  tribes 
of  New-York  Indians,  including  the  Senecas ;  and  at  the 
same  time  Ogden  and  Fellows  treated  With  the  Senecas 
for  the  purchase  of  their  remaining  reservations  in  this 
state,  and  received  a  conveyance  from  their  chiefs  and 
head  men  for  four  separate  tracts,  called,  respectively,  the 
Bufialo  Creek,  the  Cattaraugus,  the  Allegany  and  the 
Tonawanda  reservations.  The  deed  was  expressed  to  be  in 
consideration  of  $202,000  paid,  and  was  absolute  in  its 
terms.  It  was  approved  by  the  commissioner  of  the  United 
States  who  negotiated  the  principal  treaty,  and  by  a  super- 
intendent on  the  part  of  the  State  of  Massachusetts,  who 
was  present.    This  conveyance  was  appended  to  the  prin- 
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cipal  treaty,  and  was  recognized  by  its  tenth  article,  and 
"by  that  article  the  Seneca  nation  agreed  that  the  purchase 
money  should  be  paid  to  the  United  States ;  and  the  United 
States,  on  its  part,  agreed  to  receive  the  same,  to  be  disposed 
of  as  follows :  "  The  sum  of  $100,000  to  be  invested  by  the 
President  of  the  United  States  in  safe  stocks,  for  their  (the 
Indians' )  use,  the  income  of  which  is  to  be  paid  to  them  at 
their  new  homes,  annually ;  and  the  balance,  being  the  sum 
of  $102,000,  is  to  be  paid  to  the  owners  of  the  improve- 
ments on  the  lands  so  deeded  according  to  an  appraisement 
of  said  improvements,  and  a  distribution  and  award  of  said 
sum  of  money  among  the  owners  of  said  improvements  to 
be  made  by  appraisers  hereafter  to  be  appointed  by  the 
Seneca  nation,  in  the  presence  of  a  United  States  commis- 
sioner hereafter  to  be  appointed ;  and  to  be  paid  by  the 
United  States  to  the  individuals  who  are  entitled  to  the 
same,  according  to  said  appraisement  and  award,  on  their 
severally  relinquishing  their  respective  possessions  to  the 
said  Ogden  and  Fellows."  (J7.  5.  Laws  of  1840, 123, 129;  7 
01  S.  Stat,  at  Large,  557.)  On  the  20  th  of  May,  3*12, 
another  treaty  was  concluded  between  the  United  States 
and  the  Seneca  nation,  by  their  chiefs,  head  men  and  war- 
riors, duly  assembled  in  council,  approving  of  a  new 
arrangement  between  the  Ihdians  and  Ogden  and  Fellows ; 
which  new  contract  was  embraced  in  a  written  instrument, 
executed  at  the  same  time  between  them,  and  embodied  in 
the  treaty.  It  recited  the  conveyances  of  1838,  and  that 
differences  had  arisen  between  the  parties  respecting  it,  and 
that  its  provisions  remained  unexecuted.  It  was,  therefore, 
agreed  that  the  Indians  should  retain  their  rights  to  the 
Cattaraugus  and  Allegany  reservations,  notwithstanding  the 
former  conveyance ;  but  they  again  granted  and  confirmed 
to  Ogden  and  Fellows  the  Buffalo  Creek  and  Tonawanda 
reservations.  The  price  was  to  be  arrived  at  by  considering 
the  whole  four  tracts  to  be  worth  $202,00'»,  i.  e.,  $100,000 
for  the  title  of  the  nation,  and  8102,000  for  the  value  of 
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the  improvemeQtB  (  the  talue  of  the  national  title  to  the 
two  tracts  now  confirmed  was  to  be  such  proportion  of  the 
(^100,000  as  the  value  of  the  lands  in  such  two  tracts  bon 
to  the  value  of  tiie  whole  of  the  lands  in  the  four  tracts  $ 
and  the  amount  of  the  improvements  on  the  two  tracts  was 
to  be  the  proportion  of  the  $102,000  which  the  value  of 
the  improvements  on  those  two  tracts  bore  to  the  value  of 
all  the  improvements  on  the  four  tracts.  The  following 
portions  of  the  last  mentioned  indenture  are  material  to 
be  stated :  **  Article  IV*  The  amount  of  the  considenitioD 
moneys  to  be  paid,  in  performance  of  the  last  preceding 
article,  shall  be  determined  by  the  Judgment  and  award  of 
arbitrators,  one  of  whom  shall  be  named  by  the  secretarj 
of  the  war  department  of  the  United  States,  and  one  bv 
the  said  Ogden  and  Fellows ;  which  arbitrators,  in  order  t « 
such  judgment  and  award,  and  to  the  performance  of  tb  < 
other  duties  hereby  imposed  on  them,  may  employ  suitabl  4 
surveyors  to  explore,  examine  and  report  on  the  value  of 
the  said  lands  and  improvements,  and  also  to  ascertaio  the 
contents  of  each  of  the  four  said  tracts,  which  contents 
shall  govern  the  arbitrators  as  to  quantity  in  determiniog 
the  amount  of  the  consideration  money.  The  same  arbi- 
trators shall  also  award  and  determine  the  amount  to  be 
paid  to  each  individual  Indian  oat  of  the  sum  which,  <m  the 
principle  above  stated,  they  shall  ascertain  and  award  to  be 
the  proportionate  value  of  the  improvements  on  the  said 
two  tracts  called  the  Buffalo  Creek  reservation  and  the 
Tonawanda  reservation  ;  and  in  case  the  said  arbitrators 
shall  disagree  as  to  any  of  the  matters  hereby  submitted  to 
them,  they  may  choose  an  umpire,  whose  decision  thereon 
shall  be  final  and  conclusive ;  and  the  said  arbitrators  shall 
make  a  report  in  writing  of  their  proceedings  in  duplicate, 
such  reports  to  be  acknowledged  or  proved  according  to 
the  laws  of  the  State  of  New-York,  in  order  to  their  being 
recorded ;  one  of  such  reports  to  be  filed  in  the  office  of  the 
secretary  of  the  department  of  war,  and  the  other  thereof 
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to  be  delivered  to  the  said  Thomas  L.  Ogden  and  Joseph 
Fellows*  Article  V.  It  is  agreed  that  the  possession  of 
the  two  parts  hereby  confirmed  to  the  said  Ogden  and  Fel- 
lows shall  be  sarrendered  and  delivered  up  to  them  as 
followsi  yit.  I  The  forest,  or  unimproved  lands  on  the  said 
tracts,  within  t  one  month  after  the  report  of  the  said  arbi-^ 
trators  shall  be  filed  in  the  oiBce  of  the  department  of  war, 
and  the  improved  land  within  two  years  after  the  said  report 
shall  have  been  so  filed ;  provided,  always,  that  the  amount 
to  be  so  ascertained  and  awarded  as  the  proportionate  value 
of  the  said  improvements  shall,  on  the  surrender  thereof, 
be  paid  to  the  President  of  the  United  States,  to  be  distri- 
buted among  the  owners  of  the  said  improvements  according 
to  the  determination  and  award  of  the  said  arbitrators  in 
their  behalf;  and  provided,  further,  that  the  consideration 
for  the  release  and  conveyance  of  the  said  lands  shall,  at 

.  the  time  of  the  surrender  thereof,  be  paid  or  secured  to  the 
satisfaction  of  the  secretary  of  the  war  department,  the 

income  of  which  is  to  be  paid  to  the  said  Seneca  Indians 
annually.  But  any  Indian  having  improvements  may  su^ 
render  the  same,  and  the  land  occupied  by  him  and  his 
family,  at  any  time  prior  to  the  expiration  of  the  said  two 
years,  upon  the  amount  awarded  to  him  for  such  improve- 
ments being  paid  to  the  President  of  the  United  States, 
or  any  agent  designated  by  him  for  that  purpose,  by  tbe 
said  Ogden  and  Fellows ;  which  amount  shall  be  paid  over 
to  the  Indians  entitled  to  the  same,  under  the  directions  of 
the  war  department.*'  The  expenses  of  the  treaty  and  of 
the  appraisement  were  to  lie  borne  by  Ogden  and  Fellows. 
By  tile  treaty,  the  United  States  consented  to  the  new 
arrangement,  and  undertook  to  receive  and  apply  the 
moneys  according  to  the  provisions  of  the  indenture.  The 
last  mentioned  treaty  and  conveyance  were  approved  by  an 
inspector  on  the  part  of  the  State  of  Massachusetts,  who 
WIS  present,  and  the  purchase  by  Ogden  and  Fellows  was 
confirmed  by  the  legislature  of  that  state* 
Smith.— Vol.  II.  27 
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The  secretary  of  war  appointed  lliomas  C.  Love,  and 
Ogden  and  Fellows  appointed  Ira  Cook,  as  arbitrators. 
They  awarded  $75,000  as  the  value  of  the  Indian  title  to 
the  lands  of  the  two  tracts,  and  $58,768.96  as  the  propor- 
tion of  the  money  payable  for  improvements,  which  should 
be  paid  in  respect  to  the  two  tracts  confirmed  to  Ogden 
and  Fellows.  They  made  out  a  statement  of  the  manner 
in  which  it  should  be  distributed  among  the  individual 
Indians,  as  to  the  Buffalo  Creek  reservation  ;  but  as  to  the 
Tonawanda  reservation,  they  stated  that  they  were  pre* 
vented  from  performing  this  part  of  their  duty  by  the 
opposition  of  the  Tonawanda  band  of  Indians,  who  would 
not  allow  them  to  make  the  surveys  and  examinations 
necessary  for  that  purpose.  They,  however,  made  an 
estimate  of  the  aggregate  value  of  the  improvements  upon 
the  Tonawanda  tract,  and  the  proportion  which  such  value 
bore  to  all  the  improvements  on  the  two  tracts,  and  in 
this  manner  ascertained  that  the  sum  of  $15,018.36  was 
applicable  to  the  payment  for  the  improvements  on  the 
Tonawanda  tract.  The  secretary  advised  the  arbitrators  to 
make  another  attempt,  which  they  did,  with  the  same  want 
of  success;  the  Tonawanda  Indians  still  resisting  their 
efforts.  It  appeared  that  the  other  bands  of  the  Seneca 
nation  acquiesced  in  the  arrangement  of  1842,  and  regu- 
larly received  the  annual  payments  of  interest  on  the 
$75,000.  Mr.  Love  subsequently  resigned  his  situation  as 
arbitrator,  and  the  secretary  of  war  appointed  Horace  Gay 
in  his  place.  Messrs.  Gay  and  Cook,  as  arbitrators,  made 
an  award  of  the  $15,018.36  among  the  owners  of  improve- 
ments on  the  Tonawanda  reservation,  which  was  filed  in 
the  oflBce  of  the  secretary  of  war,  in  February,  1861.  The 
President  of  the  United  States  appointed  an  agent  to  pay 
over  this  money  to  the  individuals  entitled  thereto,  but  they 
declined  to  receive  it. 

The  complainant,  before  the  judge,  gave  evidence  tending 
to  show  that,  by  the  usages  of  the  Seneca  nation,  the  lands 
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on  a  particular  reservation  could  not  be  sold  without  the 
consent  of  the  chiefs  and  warriors  of  the  band  living  upon 
that  reservation ;  and  that  the  Tonawanda  chiefs  and  indi- 
vidual Indians  opposed  the  making  of  these  treaties.  He 
also  gave  evidence  tending  to  show  that  certain  Indian 
chiefs  and  head  men  were  bribed  to  consent  to  the  treaties. 
The  relators  also  gave  evidence  upon  the  same  topics,  but 
of  a  contrary  tendency. 

The  judge  decided  that  the  relators  were  intruders,  within 
the  meaning  of  the  act,  and  adjudged  that  a  warrant  should 
issue,  as  applied  for  in  the  complaint.  The  relators  sued 
out  a  certiorari  in  the  name  of  the  people,  upon  their  relar 
tion,  addressed  to  the  county  judge,  and  returnable  in  the 
Supreme  Court.  The  judge  made  a  return  of  the  foregoing 
proceedings  and  evidence,  and,  after  argument  in  that  court, 
the  order  of  the  county  judge  was  affirmed.  The  relators 
then  appealed  to  this  court. 

J.  L.  Brownj  for  the  appellant. 

J.  H.  Martindahj  for  the  respondent. 

Brown,  J.  The  proceedings  which  are  to  be  reexamined 
upon  this  appeal  were  brought  into  the  Supreme  Court  by  a 
common  law  certiorari,  directed  to  Edgar  C.  Dibble,  county 
Judge  of  the  county  of  Genesee.  No  other  question,  I 
apprehend,  is  open  to  examination  but  that  of  the  juris- 
diction of  the  officer  before  whom  they  were  had. 

I  decline  to  consider  whether  Ogden  and  Fellows  obtained 
a  good  title  to  the  lands  known  as  the  Tonawanda  reservation, 
under  the  grant  to  them,  and  the  treaties  of  January  15, 
tSdS,  and  of  May  20, 1842 ;  because  I  think  the  rights  of  the 
relators  to  occupy  the  lands  in  controversy  may  be  disposed 
of  upon  other  grounds. 

We  encounter,  in  liminej  the  relators'  objection,  that  the 
•et  of  the  dlst  March,  1801.  respecting  intrusions  on  Indian 


tl2  CASES  IN  THE  COUET  OF  APPEALS. 

llffid%  is  in  yiolation  of  nghts  aee«iied  to  kidivi 
under  the  firsts  Becond  and  sixtk  aeetiona  of  article  one  of 
ibe  eoostitotion.  Theact  declares  ^It  shall  be  imbrwftd  iiar 
any  perspn  or  persons,  other  than  Indians,  to  settle  or  resids 
iqpoiiany  lands  belonging  to  or  owned  by  any  nation  or  tribe 
q£  Indians  within  the  stato;  and  ilaak  all  leases,  etrntncto 
and  agreements  made  by  any  Indians,  wh^eby  any  ^^entm  or 
persons,  other  than  Indians,  shall  be  peimiited  to  reside  upon 
sncfa  lands,  shall  be  void.*'  It  then  provides  for  the  summary 
removal  of  intmders  upon  sudi  Indian  lands  by  a  judge^i 
warrant,  to  be  executed  by  the  sheriff  of  the  county  where 
such,  lands  are  situate.  It  is  thought  that  the  snmmaiy 
removal  of  persons  who  have  entered  upon  these  lands  k 
against  those  provisions  which  secure  the  trial  by  jury,  and 
forbid  the  deprivation  of  property  and  of  rights  and  privi- 
leges secured  to  the  citizens  of  the  state,  unless  by  the  law 
of  the  land,  the  judgment  of  their  peers,  and  the  due  process 
of  law  referred  to  in  the  first,  second  and  sixth  sections  of 
the  first  article.  The  argument  is,  that  the  possession  of  lands 
is  prima  facie  a  right  of  property,  of  which  the  party  cannot 
be  deprived  except  by  a  trial  by  jury  and  the  judgment  of 
a  court  of  competent  jurisdiction  proceeding  after  the  course 
of  the  common  law.  Did  the  Indians  maiatain  the  same 
reiations  to  the  government  as  the  white  citizens  of  the  stato^ 
and  were  their  right  to  the  occupation  and  enjoyment  q{ 
their  lands  held  by  the  same  tenure  and  to  be  enforced  by 
the  same  remedies  as  the  rights  of  property  of  the  citazens 
generally,  there  would  be  some  force  in  the  olj^ection ;  but  it 
is  quite  otherwise.  The  Indians  are  not  citizens  of  the  state, 
in  the  exact  sense  of  that  term.  They  have  been  treated* 
since  our  first  intercourse  with  them,  as  qttasi  independent 
X  nations  or  tribes,  having  governments  and  institutions  and 
1  national  attributes  o(  their  own ;  but,  both  collectively  and 
individually,  feeble  and  helpless  compared  with  the  whites, 
and  therefore  needing  constantly  the  protection  and  paternal 
care  of  the  government.    Their  rights  of  property  in  their 
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fabadft  rise  so  higher  than  the  right  of  occtipaiicy,  which  it 
hw  been  the  constant  care  of  the  goyemment  neyer  to  cBatnrb, 
unlets  with  their  consent,  and  then  only  under  regulations 
of  justice  and  humanity.  The  policy  has  been  to  preyent 
individual  citizens  from  acquiring  any  title  to  and  from 
entering  upon  and  appropriating  their  lands,  unless  by  such 
means  and  under  such  regulattons  as  the  goyemment  chose  to 
prescribe.  A  rule  which  would  authorize  individual  citizens 
to  obtain  posBession  of  their  lands,  under  any  claim  or  pretence 
whateyer,  without  the  sanction  of  the  government,  and  put 
tbem  <Nr  it  to  the  slow  and  tedious  procem  of  an  action  at 
law  to  recoyer  it  back  again,  would  be  destructiye  of  their 
ri^ts  and  subyersiye  of  the  duties  and  obligatiMS  which  the 
goyemment  owes  them.  The  citizen  who  enters  up<»i  their 
lands,  before  their  title  has  been  extinguished  and  they  have 
been  remoyed  by  the  act  or  approbalaon  of  the  govemment, 
acquires  no  such  rights  of  property  or  possession  as  are 
contemplated  by  the  sections  of  the  constitution  referred  to. 
He  must  be  regarded  as  a  trespasser  and  an  intmder,  subject 
to  remoyal  by  summary  proceedings  in  the  same  manner  as 
he  would  be  from  the  public  domain  or  other  property  of  the 
state.  The  fourth  section  of  the  act  in  regard  to  the  sover- 
eignty and  jurisdiction  of  the  state  declares  that  if  any  per- 
son, under  any  pretence  whateyer,  diall  intmde  upon  any 
of  the  waste  or  ungranted  laiids  of  the  state,  it  shall  be  the 
duty  of  the  dislsict  attorney  of  the  county  to  report  the 
same  to  the  governor,  who  shall  thereupon,  by  a  written 
order,  direct  the  sheriff  to  remove  such  intmder ;  and  sec- 
tion fiye  makes  it  the  duty  of  the  sheriff  to  execute  sudi 
order,  and,  in  case  of  resistance  made  or  threatened,  he  may 
eaU  to  his  aid  the  power  of  the  county,  as  in  case  of  resist- 
ance to  the  writs  of  the  people.  This  right  of  summary 
removal  is  indispensably  necessaiy  to  the  protection  of  its 
own  property,  and  to  enable  the  state  to  fulfill  its  duties  and 
obligations  to  the  remnants  of  the  Indian  tribes  within  its 
borders,  who  are  too  feeble  and  helpless  to  protect  them 
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selyes.  It  is  under  no  constitutional  or  other  obligation 
to  wait  the  judicial  determination  of  the  courts  to  remove 
intruders  from  what  are  indisputably  the  ungranted  lands 
of  the  stato,  or  the  reservations  of  the  Indian  tribes.  The 
moment  the  intrusion  is  made  out,  and  the  nature  of  the 
territoiy  intruded  upon  appears,  there  is  nothing  to  be  tried, 
and  nothing  for  the  courts  to  determine,  in  respect  to  the 
right  of  occupancy  and  possession.  Besides,  the  order  of 
removal  adjudicates  upon  no  claim,  and  determines  no  right 
or  title,  but  leaves  the  party  removed  to  the  usual  remedies 
to  assert  and  establish  any  title  to  the  locus  in  quo  which  he 
may  deem  himself  to  possess. 

By  the  treaty,  made  between  the  United  States  and  the 
Six  Nations  of  Indians,  of  the  11th  of  November,  1794, 
certain  lands  in  western  New-York,  including  the  Tona- 
wanda  reservation  (the  premises  in  dispute),  are  declared  to 
be  the  property  of  ihe  Seneca  nation ;  and  the  United  States 
therein  stipulated  and  declared  that  "  they  will  never  claim 
the  same,  nor  disturb  the  Seneca  nation,  nor  any  of  the  Six 
Nations,  or  their  Indian  friends  residing  thereon  and  united 
with  them,  in  the  free  use  and  enjoyment  thereof;  but 
it  shall  remain  theirs  until  they  choose  to  sell  tiie  same 
to  the  people  of  the  United  States,  who  have  the  right  to 
purchase."  By  an  arrangement  made  between  the  States 
of  New-York  and  Massachusetts  (who  mutually  claimed 
jurisdiction  over  and  the  preemptive  right  to  these  lands)^ 
as  early  as  1786,  the  sovereignty  and  jurisdiction  became 
vested  in  the  first  named  state,  while  the  right  of  preemp- 
tion to  the  soil  from  the  Indians  passed  to  the  last  named 
state,  who  granted  it,  by  proper  conveyances,  to  Thomas  L. 
Ogden  and  Joseph  Fellows,  under  whose  title  the  relators 
entered.  The  conveyance  from  those  who  professed  to  be 
the  chiefs  and  head  men  of  the  Seneca  nation  of  Indians  was 
incorporated  into  and  became  a  part  of  the  treaty  of  Hay 
20th,  1842.  The  fourth  article,  amongst  other  things,  pro- 
vided that  arbitrators  should  be  appointed  to  determine  aad 
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%vftgi  the  Amount  of  money  to  be  paid  to  each  indiyidual 
Indian  for  the  value  of  the  improvements  upon  the  two 
tracts  called  the  Buffalo  Creek  reservation  and  the  Tona* 
wanda  re8er\'ation,  and  that  the  report  of  the  arbitrators, 
after  being  proved  in  duplicate,  should  be  filed,  one  part  in 
the  office  of  the  secretary  of  the  war  department,  and  the 
other  part  thereof  delivered  to  Ogden  and  Fellows.  By  the 
fifth  article,  the  amount  so  ascertained  and  awarded  should, 
on  the  surrender  and  delivery  of  the  possession,  be  paid  to  the 
President  of  the  United  States,  to  be  distributed  amongst  the 
owners  of  such  improvements*  The  effect  of  these  several 
stipulations  came  before  this  court  for  adjudication,  in  Black' 
imith  V.  Fellows  ( 3  Seld.,  401 ),  and  the  following  propositions 
were  therein  affirmed :  First.  That  the  lands  known  as  the 
Tonawanda  reservation  were  Indian  lands,  of  which  the 
Tonawanda  Indians  had  the  right  of  occupancy  by  force  of 
the  fourth,  fifth  and  seventh  articles  of  the  treaty  of  May  20, 
1842.  Second.  That  the  individual  Indians  could  not  be 
deprived  of  the  possession  until  the  amount  they  were  enti- 
tled to  receive  for  improvements  should  be  determined  by 
the  judgment  and  award  of  the  arbitrators  mentioned  in  the 
fourth  article.  Third.  That  the  making  of  such  determina- 
tion and  award,  and  filing  the  same  in  the  department  of  the 
secretary  of  war,  was  a  condition  precedent  to  the  right  of 
entry,  by  Ogden  and  Fellows,  upon  the  lands  of  the  reser- 
vation. The  result  of  the  several  resolutions  adopted  by 
this  court,  in  Blacksmith  v.  FeUcwSf  is  to  declare  that  the 
d^ed,  from  those  professing  to  be  the  chiefs  and  head  men  of 
the  Seneca  nation  to  Ogden  and  Fellows,  does  not  operate 
to  vest  in  the  grantees  any  right  of  entry  upon  the  lands 
therein  granted,  until  the  condition  precedent  contained  in 
the  deed  is  executed  and  performed. 

The  return  to  the  writ  of  certiorari  shows  that  the  lands, 
from  which  the  relators  were  removed  as  intruders,  are  a 
part  of  the  identical  lands  known  as  the  Tonawanda  reser- 
ration ;  and  it  nowhere  appears,  nor  was  it  pretended,  that 
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the  ftward  and  determination  provided  for  by  the  fourth 
article  of  the  treaty  had  been  made  and  filed,  as  therein 
intended.  The  relators  had  entered  upon  the  lands  under 
the  title  of  Ogden  and  Fellows,  without  the  authority  of 
the  govemmenty  and  before  the  Indians  had  been  removed 
therefrom  under  its  observation  and  orders.  The  caee  of 
Blacktmith  v.  FeUovot^  is  decisive^  therefore,  against  the  claim 
of  the  relators  to  enter  upon  and  occupy  the  lands  at 
present. 

There  is  another  question  in  the  ease  entitled  to  a  passing 
notice.  The  means  resorted  to  by  the  relators  to  obtain  the 
possession  of  the  lands  is  that  known  to  the  law  as  remedy 
by  the  mere  act  of  the  party.  They  undertook  to  determine 
for  themselves  some  of  the  most  material  and  weighty  ques- 
tions involved  in  the  execution  of  the  treaty,  and  by  an 
entry  upon  the  lands,  without  process  of  law  or  an  order 
from  the  government,  to  assume  that  the  Indian  right  of 
occupancy  was  extinguished.  Our  laws  and  policy  regu- 
lating intercourse  with  the  Indian  tribes  are  hostile  to 
anything  of  the  kind.  If  these  people  were  left  free  to 
deal  with  the  whites,  as  the  white  population  deal  with  one 
another,  the  advantage  would  all  be  on  the  side  of  the  latter. 
Such  commerce  could  result  in  nothing  less  than  the  speedy 
extinguishment  of  every  Indian  right,  and  the  immediate 
reduction  of  the  Indian  people  to  want  and  suffering.  Their 
inability  and  utter  incapacity  to  deal  with  the  superior 
knowledge  and  sagacity  of  the  whites  is  a  recognized  fBci 
in  our  policy,  and  they  have  constantly  occupied  towards 
the  government  the  same  relations  of  pupilage  and  subjection 
that  children  and  wards  occupy  towards  their  parents  and 
guardians.  The  designation  of  a  tract  of  land  west  of  the 
Mississippi  as  a  permanent  home  for  the  New*-York  Indians, 
and  to  which  they  were  to  be  removed;  the  proviaioas  of 
the  fifth  article  of  the  treaty  of  1842,  for  the  payment  to 
the  government  of  the  consideration  money  for  the  release 
and  conreyance  of  their  lands,  and  the  sum  awarded  as  the 
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Talne  of  the  improvements  on  surrender  of  their  possessions; 
the  settled  and  uniform  usage  of  the  government,  are  indi- 
cative of  an  intention  that  the  removal  of  the  Indians  and 
the  surrender  of  their  possessions  were  to  be  effected  under 
the  observation  and  direction  of  the  government  of  the 
United  States. 

The  case  of  Blackmith  v.  FeUows  was  removed  into  the 
Supreme  Court  of  the  United  States,  and  there  reviewed  and 
afliimed.  (19  How.  V.  8.  JR.,  366.)  The  following  parar 
graph  from  the  opinion  of  Mr.  Justice  Nelson  embodies  the 
rale  of  law  as  well  as  the  rule  of  action  which  has  hitherto 
guided  the  government  in  its  intercourse  with  the  Indian 
tribes :  "  We  think,  therefore,  that  the  grantees  derived  no 
power,  under  the  treaty,  to  dispossess  by  force  these  Indians, 
nor  right  of  entry,  so  as  to  sustain  an  ejectment  in  a  court  of 
law ;  that  no  j»rivate  remedy  of  this  nature  was  contemplated 
by  the  treaty ;  and  that  a  forcible  removal  must  be  made,  if 
made  at  alli  under  the  direction  of  the  United  States ;  that 
this  interpretation  is  in  accordance  with  the  usages  and 
practice  of  the  government  in  providing  for  the  removal  of 
Indian  tribes  from  their  ancient  possessions,  with  the  fitness 
and  propriety  of  the  thing  itself,  and  with  the  fair  import  of 
the  language  of  the  several  articles  bearing  on  the  subject.'' 

The  judgment  and  proceedings  should  be  confirmed. 

CoMSTOCK,  PAias,  Shanxlakd  and  Bowen,  Js.,  concurred 
in  this  opinion,  as  did  Denio,  Ch.  J.,  and  Johnson,  J.,  in 
respect  to  the  constitutionality  of  the  act  of  1821 ;  Dbnxo, 
Ch.  J.,  and  Johnson,  J.,  dissented,  however,  on  other 
grounds ;  the  former  delivering  the  following  opinion, 

DiNio,  Cfh.  J.  Neither  the  county  judge,  nor  the  justices 
of  the  Supreme  Courtt  who  heard  this  case  upon  appeal, 
concurred  in  the  position  of  the  relators,  that  the  act  of  the 
legislature  under  which  the  proceeding  was  instituted  wlM 
lepugnaat  to  the  constitution.    If  it  were  (rue  that  a  eitiaen 
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might  be  deprived  of  the  title  to  his  own  land,  or  of  the  poa- 
aession  of  it,  on  the  pretence  that  it  was  Indian  land  and  that 
he  was  an  intruder,  withoat  an  opportunity  of  contesting 
that  allegation  before  a  jury,  according  to  the  course  of  the 
common  law,  I  should  not  hesitate  to  declare  that  the  act 
was  a  violation  of  the  provision  which  guarantees  a  trial  by 
jury  in  all  cases  in  which  it  has  been  heretofore  used.  But 
such  a  consequence  could  never  follow  from  the  legal  opera- 
tion of  the  act.  The  Indian  reservations  were  well  defined 
and  notorious  portions  of  the  territory  of  the  state.  It  was 
the  dictate  of  a  prudent  and  just  policy  to  guard  the  Indians 
from  the  injurious  consequence  likely  to  arise  from  the 
intrusion  of  the  white  population  into  the  reserved  districts  in 
which  thby  resided.  Hence  a  peculiar  jurisdiction  was  given 
to  the  local  magistrate,  to  hear  complaints  of  intrusions  into 
these  districts  and  to  issue  summary  process  for  the  expulsion 
of  the  intruders.  Under  the  first  section  of  the  act,  which 
it  is  alone  necessary  to  examine,  there  was  to  be  no  convic- 
tion for  an  ofience  and  no  punishment;  and  no  judgment, 
moreover,  of  a  civil  nature.  The  intruder  was  simply  to  be 
removed  from  a  place  where  he  could  not  possibly  have  any 
legal  right  to  be.  It  is  suggested  that  a  citizen  living  upon 
his  own  farm  might  be  ejected  from  it,  under  this  act,  upon 
the  pretence  that  it  was  within  an  Indian  reservation,  and 
that  this  question  might  be  determined  against  him  in  a 
summary  proceeding ;  but  the  magistrate  would  be  wholly 
without  jurisdiction  unless  the  place  from  which  the  party 
was  removed  was  land  owned  or  occupied  by  an  Indian 
tribe.  It  is  not  a  case  in  which  he  could  acquire  jurisdiction 
by  his  own  determination  of  the  fact  upon  which  that 
jurisdiction  depended.  No  person  could  be  subject  to  pro- 
ceedings imder  the  act  unless  he  resided  upon  Indian  lands. 
This  case,  perhaps,  shows  that  the  question,  whether  a 
particular  locality  is  within  an  Indian  reservation,  is  not  so 
plain  a  proposition  as  the  legislature  supposed.  Ordinarily, 
the  fact  would  be  quite  notorious  and  could  not  be  easily 
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mistaken ,  but  where  the  question  is,  as  in  this  case,  whether 
the  Indian  title  had  been  extinguished,  it  may  turn  upon 
difficult  points  of  law.  But  this  would  be  no  reason  for 
holding  that  the  magistrate  would  be  justified  in  applying 
the  act  to  a  case  for  which  it  was  not  designed.  Public 
officers  are  often  obliged  to  act  upon  their  own  judgment  in 
cases  in  which  a  mistake  would  subject  them  to  liability.  I 
have  not  overlooked  the  cases  in  which  it  has  been  held  that 
the  determination  of  a  magistrate  upon  a  question  of  fact, 
upon  which  his  jurisdiction  in  the  particular  case  depends, 
is  conclusive.  ( Brittain  v,  Kinnaird^  1  Brod.  if  Bing.,  432 ; 
Crray  v.  CooJaon^  16  East^  13 ;  Caw.  if  HilTs  Notesj  1016  to 
1023.)  But  the  principle  of  these  cases  does  not  apply 
where,  as  in  the  case  before  us,  the  inquiry  is  to  be  ex  parte* 
In  Welch  v.  Nash  (8  EaMj  394),  the  magistrates  were 
authorized  to  make  an  order  to  stop  up  an  existing  road 
where  a  new  one  in  the  same  general  direction  had  been 
made,  and  they  made  such  an  order  in  a  case  where  there 
was  no  such  new  road.  It  was  held  void  for  the  want  of 
jurisdiction.  Lord  Ellenborouqh  said:  "The  justices 
cannot  make  facts,  by  their  detennination,  in  order  to  give 
to  themselves  jurisdiction  contrary  to  the  truth  of  the  case ;'' 
and  Lawbence,  J.,  declared  that  the  justices  could  not 
"give  themselves  jurisdiction  in  a  particular  case  by  finding 
that  as  fact  which  is  not  a  fact."  When  this  case  was  referred 
to  in  Oray  v.  Cooksan^  the  court  distinguished  it  by  saying  it 
was  an  order  of  justices,  and  not  a  conviction.  The  same 
answer  was  given  to  the  case  in  Brittuin  v.  Kinnairdt  where 
it  was  said  that  the  order  in  Welch  v.  Nash  was  an  ex  parte 
order,  in  no  way  resembling  a  conviction,  where  the  matter 
is  investigated  on  oath  in  the  presence  of  both  parties. 
Burroughs,  J.,  said  that,  in  Welch  v.  Nashy  the  order  was 
made  on  hearing  the  evidence  on  one  side  only.  ( Suydam  v. 
Keysj  13  John.j  444.)  In  my  opinion,  the  proceeding  con- 
templated b}'  the  act  of  1821  is  ex  parte.  There  is  no 
provision  for  summoning  the  persons  complained  of;  on  the 
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oontraxy,  the  warrant  is  to  be  issued  on  the  complaint  woA 
proof  offered  by  the  district  attorney*  The  proceeding  is, 
in  its  theory,  a  police  regulation  for  preserving  the  Indian 
reservation  from  the  intrusion  of  the  white  people.  It 
would  have  been  competent  for  the  legislature  to  charge  the 
sheriff  of  the  county,  or  the  colonel  of  the  nearest  regiment 
of  the  militia,  with  the  duty  of  seeing  that  the  Indiana  were 
not  intruded  upon,  and  of  removing  all  white  persons  found 
on  their  lands.  Instead  of  this,  a  prima  facie  case  is  required 
to  be  made  out,  on  an  ex  parte  hearing,  and  a  judge's  warrant 
to  be  obtained,  to  the  end  that  the  matter  shall  assume  a 
more  orderly  fonn,  and  that  breaches  of  the  peace  may  be 
avoided.  Still,  the  system  is  provided  solely  for  cases  of  a 
residence  upon  Indian  territory ;  and  should  it  be  applied 
to  other  cases,  the  magistrate  would  be  held  to  have  acted 
without  jurisdiction,  and  the  party  affected  would  have  his 
redress,  as  in  other  cases  of  wrongs  done  without  authority 
but  under  color  of  law.  These  are  my  conclusions  upon  the 
argument  of  the  counsel  for  the  relators,  designed  to  prove 
the  act  of  1821  unconstitutional  In  the  view  which  I  have 
taken  of  the  other  questions,  it  would  be  unnecessary  to  pass 
upon  the  validity  of  the  act ;  but,  as  the  point  was  much 
pressed,  and  is  of  some  public  importance,  I  have  thought  it 
proper  to  express  an  opinion  upon  it. 

The  material  question  in  the  case,  then,  is,  whether  the 
Indian  title  to  the  Tonawanda  reservation  had  been  extin- 
guished when  this  complaint  was  preterred.  The  county 
judge  decided  that  it  had  not.  He  was  of  opinion  that 
the  territory  in  question  continued  to  be  Indian  lands, 
within  the  meaning  of  the  act,  until  the  distribution  of  the 
money  paid  for  the  Indian  improvements  had  been  awarded 
among  the  individual  Indians  entitled  thereto,  according  to 
the  provisions  of  the  treaty;  and  that  such  an  award  had 
not  been  legally  made,  because,  as  he  held,  the  appointment 
of  Mr.  Gay  as  an  arbitrator  was  unauthorized  and  his  acts  in 
that  character  void.    The  Supreme  Court  did  not  enter  upon 
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tib&t  question,  but  affirmed  the  order  of  the  county  judge, 
on  the  ground  that,  although  the  Indian  title  might  h«ve 
been  extinguished  in  favor  of  Messrs.  Ogden  and  Fellows, 
the  act  of  1821  remained  applicable  to  the  tract  of  land 
comprising  the  reservation,  while  the  Indians  remained  in 
possession,  though  they  were  holding  against  right.  These 
questions  are  now  to  be  considered,  together  with  the  further 
one,  whether  it  was  competent  for  the  district  attorney  to 
impeach  the  traiusaction  between  the  Seneca  nation  of  Indians 
and  Ogden  and  Fellows,  on  the  allegation  that  the  chiefi  and 
warriors  acting  on  behalf  of  the  nation  had  not  authority  to 
do  what  they  assumed  to  do,  or  on  the  allegation  that  the 
treaties  were  brought  about  by  the  practice  of  bribery  and 
corruption  on  the  part  of  the  agents  of  Ogden  and  Fellows. 
First.  The  government  of  the  United  States  has  always 
r^arded  the  Indian  nations  or  tribes  as  distinct  communities, 
between  which  and  our  government  certain  international 
relatione  were  to  be  maintained.  They  have,  it  is  true,  been 
denied  to  be  foreign  nations,  within  the  meaning  of  the 
eonstitution ;  and  it  is  clear,  from  the  whole  tenor  of  our 
legislation  respecting  them,  as  well  as  from  their  residence 
within  our  territorifld  boundaries,  that  they  are  in  no  sense 
independent  nations.  (  The  Cherokee  Nation  v.  The  State  of 
Georgia^  6  Peters^  1 ;  Worcester  v.  The  State  of  Georgiat  6  id., 
615;  Jachson  V.  Qooddly  20  John*,  693;  Strong  v.  Watermanj 
11  Paige^  607.)  Still,  both  the '  legislative  and  judicial 
branches  of  the  national  government  have  maintained,  in 
the  most  emphatic  manner,  that  the  Indian  tribes  possess 
such  a  national  character  as  to  be  within  the  provisions  of 
the  constitution  empowering  the  president  to  make  treaties 
with  them,  by  and  with  the  advice  and  consent  of  the  senate. 
The  treaties  and  compacts  between  the  United  States  and 
the  Indian  nations,  concluded  by  virtue  of  this  provision  of 
the  constitution,  fill  a  large  volume  of  the  late  collection  of 
laws  and  treaties.  ( Statutes  at  Large^  vol.  7.)  The  twelfth 
section  of  the  act  of  congress  for  regulating  trade  and  inter* 
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course  with  the  Indian  tribes,  passed  in  1802,  declares  thai 
no  purchase  of  lands  made  from  any  Indian  or  any  Indian 
tribe  or  nation  within  the  United  States  *' shall  be  of  any 
validity  in  law  or  equity,  unless  the  same  be  made  by  treaty 
or  convention,  entered  into  pursuant  to  the  constitution/' 
(2  Suynfs  Laws  J  841.)  In  Worcester  v.  The  State  of  Georgia^ 
just  referred  to,  the  decision  of  the  Supreme  Court  of  the 
United  States  is  based  principally  upon  the  ground  that  the 
judgment  under  review,  which  was  reversed,  was  contrary 
to  the  effect  of  certain  treaties  between  'the  United  States 
and  the  Cherokee  nation  of  Indians. 

I  shall,  therefore,  assume  that  the  treaties  which  were 
given  in  evidence  before  the  county  judge,  in  this  case,  belong 
to  the  class  of  instruments  of  that  name  referred  to  in  the 
constitution,  and  that  they  are  consequently  a  part  of  the 
supreme  law  of  the  land.  Probably  no  one  would  deny 
that  effect  to  any  stipulation  of  a  public  character  contained 
in  them.  The  cession  in  favor  of  Ogden  and  Fellows  is,  in 
the  main,  an  arrangement  looking  to  private  interests.  It 
was,  however,  public  and  national,  as  regards  the  United 
States,  because  a  public  law  had  forbidden  a  private  aiTange- 
ment  on  the  subject  of  such  purchases,  and  had  required 
that  such  a  transaction  should  always  constitute  a  provision 
of  a  public  treaty.  I  am  aware  that  it  has  been  held,  by 
the  Supreme  Court  of  this  state,  that  the  Indian  intercourse 
act  of  1802  does  not  apply  to  purchases  from  individual 
Indians  of  their  bounty  lands  patented  to  them  by  the  state ; 
and  that  a  doubt  was  expressed  by  Chief  Justice  Nelson 
whether  the  power  to  regulate  commerce  with  the  Indian 
tribes,  conferred  upon  congress  by  the  eighth  section  of  the 
first  article  of  the  constitution,  extended  even  to  sales  of 
Indian  lands  owned  by  the  tribes.  {Murray  y.  Wooden,  17 
Wend.,  531.)  I  do  not  participate  in  that  doubt ;  but  am  of 
opinion  that  the  twelfth  section  of  the  intercourse  act  was 
well  warranted  by  the  constitutional  provision  referred  to. 
The  term  commerce,  in  the  connection  in  which  it  stands  in 
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that  provision,  may  properly  apply  to  all  transactions,  respect- 
ing  money  or  property,  between  an  Indian  tribe  and  the  white 
citizens  of  the  Union.  It  does  not  apply,  in  terms  or  in 
spirit,  to  dealings  with  an  individual  Indian  concerning  lands 
which  he  holds  in  severalty  under  the  laws  of  the  state, 
as  was  correctly  decided  in  Murray  v.  Wooden.  If  I  felt  less 
confident  than  I  do  in  this  position,  I  should  be  very  reluctant 
to  set  aside  the  settled  policy  of  the  government  upon  this 
subject,  which  has  been  acted  upon  and  acquiesced  in  for 
more  than  fifty  years.  Besides,  should  it  be  conceded  that, 
notwithstanding  the  twelfth  section  of  the  intercourse  act, 
individuals  or  states  might,  by  private  arrangement,  purchase 
Indian  lands,  the  purchase  of  the  Tonawanda  reservation,  in 
question  in  this  case,  was  in  fact  one  of  the  terms  of  a  treaty 
between  the  United  States  and  the  Indian  nation.  The 
private  purchase  was  enveloped  in  that  treaty,  and  partook  of 
its  national  character  and  its  legal  authenticity.  It  was,  it  is 
conceded,  in  most  of  its  aspects,  as  regarded  the  purchasers, 
ft  private  arrangement ;  but  yet  it  affected  the  interests  and 
well-being  of  a  distinct  though  dependent  community,  living 
within  the  jurisdiction  of  the  United  States  and  under  their 
protection.  Public  considerations  were  thus  mixed  up  with 
the  private,  transfer,  and  the  whole  subject,  independently 
of  the  provisions  of  the  intercourse  act,  was  one  very  proper 
to  be  provided  for  in  a  treaty  between  the  United  States  and 
the  Indian  nation.  When,  therefore,  it  is  found  to  be  one 
of  the  stipulations  of  such  a  treaty,  we  are  bound  by  the 
constitution  to  yield  to  it  the  same  conclusive  effect  which 
belongs  to  other  provisions  of  treaties. 

The  compacts  under  consideration  have  been  ratified  by 
the  senate  and  proclaimed  and  published  by  the  President  of 
the  United  States.  We  cannot  question  the  authority  under 
which  they  were  negotiated,  or  entertain  an  issue  touching 
their  fairness.  We  are  bound  to  regard  the  lands  assumed 
to  have  been  sold  as  the  property  of  the  purchaser,  and  to 
consider  the  relation  which  the  Indian  nation  sustains  towards 
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Buch  laiids  and  towards  the  government  to  be  precisely  sueh 
as  the  treaty  has  established.  This  would  be  so,  veiy  plainly, 
upon  principle  and  the  reason  of  the  thing ;  and  the  doctrine 
is  well  established  by  authority.  The  relations  which  other 
nations  and  communities  hold  towards  the  United  States  are 
such  as  the  politieal  government  of  the  Union  has  established ; 
and  the  courts  receive  the  action  of  the  government  upon 
such  subjects  as  the  rule  of  their  declBion.  ( United  States  r. 
Palmer,  3  Wheat.,  610,  634 ;  4  id.,  66,  note  a,  1 ;  GeUton  r. 
flbyt,  3  id.,  246,  324;  S.  C.  in  the  Court  of  Errors  in  New^ 
York,  13  John.j  661 ;  Foster  v.  NeUson,  2  Petersj  307 ;  United 
States  V.  Arredondo,  6  id.,  691, 710 ;  Ware  v.  Hylton,  3  Dallas, 
199,) 

Second.  The  distinction  upon  which  the  Supreme  Court 
disposed  of  this  case  cannot  be  sustained.  The  judges  of 
that  court  held  that,  although  the  Indian  title  to  the  reser* 
vation  had  been  extinguished,  and  the  legal  and  beneficial 
ownership  of  the  land  vested  in  Ogden  and  Fellows,  yet,  aa 
the  Indians  remained  in  possession  of  the  reservation,  the 
act  of  1821  is  still  operative,  and  the  grantees  of  Ogden  and 
Fellows  can  be  turned  out  of  possession  under  its  provisions. 
It  should  be  remembered  that  the  relators,  so  far  aa  the 
evideGLce  discloses,  entered  peaceably;  that  they  are  in 
possession  of  their  farms  under  a  claim  of  ownership,  and 
that  these  farms  form  a  part  of  a  settlement  of  white  people 
occupying  contiguous  territory,  and  all  holding  under  the 
title  of  Ogden  and  Fellows.  The  Indians,  it  is  true,  occupy 
the  remainder  of  the  reservation ;  but  as  to  the  farms  of  the 
relators,  and  the  other  portions  of  the  white  settlement,  the 
actual  possession  is  not  in  the  Indians  but  in  the  white  settlers. 
The  relators  have  been  in  possession  several  years,  have  built 
houses  and  iaclosed  their  possessions  with  fences,  uid,  in 
connection  with  the  other  white  inhabitants,  have  submitted 
to  the  local  laws  which  prevail  in  towns  unconnected  widi 
Indian  lands,  those  laws  having  been  extended  over  them. 
I  do  not  say  that  these  circumstances  would  afford  a  defence 
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against  a  Gomplaint  tmder  the  act,  if  the  original  entry  and 
Ihe  sabseqtient  mcnpation  had  been  by  wrong ;  but  if  it  be 
aBSumed  that  the  Indian  title  had  been  extinguished  or 
transferred  to  Ogden  and  Fellows,  and  that  ti^e  alleged 
intrttders  eirtered  and  held  under  those  persons,  being  the 
r^tftil  owners  of  tiie  land,  the  statute  has  no  application 
whatever  to  Ibeir  case.  Their  possessions  are  not  lands 
belonging  to  or  occupied  by  a  nation  or  tribe  of  Indians. 
They  do  not  beflong  to  the  Indian  nation,  for  the  nation  has 
sold  them  to  Ogden  and  Fellows.  They  are  not  occupied 
by  ihe  Indian  nation  or  by  Indians,  for  it  is  admitted  tiiat 
the  relators  are  in  possession  of  them.  The  Indians,  it  is 
true,  claim  to  own  these  premises,  and  they  occupy  adjoining 
lands  on  the  same  tract ;  but  their  claim,  being  an  unfounded 
one,  does  not  give  tiiem  a  constructive  possession  beyond 
their  actual  occupation.  It  was  noticed  on  the  argument 
that  the  act  speaks  of  **  lands  belonging  to  or  occupied  by 
amy  nation  or  tribe  of  Indians,"  from  which  it  was  inferred 
that  if  an  Indian  tribe  had  been  in  possession,  as  a  trespasser, 
of  lands  belonging  to  others,  it  would  still  have  been  entitled 
to  the  aid  of  the  act  to  remove  intruders,  or  even  the  rightful 
owner,  if  he  should  enter.  It  is  probable  that  the  phrase- 
ology referred  to  was  used  in  order  to  embrace  the  Indian 
reservations,  whether  their  title  should  be  considered  an 
ownership,  or  aright  of  occupancy  of  land,  the  fee  of  which 
was  in  the  state,  as  the  grantees  of  the  right  of  preemption, 
it  would  be  an  unreasonable  construction  to  hold  that  an 
Indian  tribe  might  take  possession  of  land  belonging  to  a 
person  not  an  Indian,  and  if  that  person  should  seek  to 
occupy  his  own  land,  that  he  should  be  liable  to  be  turned 
out  under  this  act ;  and  it  is  scarcely  less  unreasonable  to 
assert  that,  after  a  tribe  of  Indians  had  sold  and  conveyed 
its  lands  in  a  manner  authorized  by  law,  the  purchaser, 
entering  withoirt  :force  and  occupying  for  several  years 
iw^ont  intermption,  should  be  liable  to  be  removed  as  an 
imlawittl  intruder.  Again,  if  it  be  conceded  that  Ogden  and 
SiOTH. — Vol.  II.  39 


226        CASES  l^•  tue  couiit  vf  appeals. 

«  * 

Th«  People  v.  Pibble. 

FeUowB  acquired  the  title  to  the  Tonawanda  reservation  by 
the  terms  of  the  treaty,  a  state  law  forbidding  them  to  enter 
and  providing  for  their  expulsion  would  be  void  for  repug* 
nancy  to  the  treaty.  The  value  of  property  consists  in  the 
right  to  possess  and  enjoy  it.  This  is  the  only  notion  we 
have  of  property.  Such  a  right  is  incompatible  with  the 
power  residing  in  another  party  to  prevent  such  enjoyment. 
If  Ogden  and  Fellows  own  this  land  by  virtue  of  the 
treaty,  their  title  is  founded  upon  the  supreme  law  of 
the  Union,  which  controls  the  constitutions  and  laws  of  the 
respective  states  and  cannot  be  controlled  by  them.  Where 
a  repugnancy  exists  between  a  treaty  or  a  law  of  the  United 
States,  upon  a  subject  within  the  constitutional  powers  of 
the  president  and  senate,  or  of  congress,  and  a  state  law, 
the  former  must  control  and  the  latter  must  yield.  {McCtd^ 
lough  V.  The  State  of  Maryland,  4  Wheat.,  426.) 

Third.  The  ground  upon  which  the  county  judge  decided 
the  case  remains  to  be  considered.  By  the  latter  clause  of 
the  fourth  article  of  the  indenture  of  1842,  it  is  declaied 
that  "the  amount  to  be  paid  to  each  individual  Indian" 
shall  be  determined  by  "  the  same  arbitrators"  who  shall 
decide  upon  the  amount  of  the  consideration.  One  of  these 
arbitrators  resigned  without  performing  this  duty,  and  Mr. 
Gay  was  substituted  as  an  arbitrator  in  his  place,  by  an 
order  of  the  secretary  of  war,  and  the  distribution  among 
the  individual  Indians  was  awarded  by  Gay  and  (Took. 
They  were  not  the  same  arbitrators  who  had  decided  upon 
the  consideration,  although  appointed  by  the  same  authority. 
Then  this  court  has  decided  that  an  Indian  who  was  enti 
tied  to  be  paid  for  improvements  on  this  reservation,  by  the 
treaty  under  consideration,  could  not  be  deprived  of  his 
possession  until  the  amount  he  was  entitled  to  receive  had 
ibeen  determined  upon  by  arbitrators,  according  to  the  article 
of  the  conveyance  referred  to ;  and  this  judgment  has  been 
affirmed  by  the  Supreme  Oourt  of  the  United  States. 
{BlackmUh  v.  FeUom,  3  SeU.,  401;  S.  C  19  Bow.  U.  & 
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iL,  366. )    As  to  the  lands  of  the  reservation  not  improye^ 
by  indiTidaal  Indians,  the  provisioni  respecting  the  diviiioll 
of  the  nxoney  applicable  to  the  payment  for  improvements, 
has  no  operation.    The  Indian  title  to  the  unimproved  lands 
was  extinguished  by  the  treaty,  the  adjtistment  of  the  con- 
sideration money,  the  lapse  of  one  month  from  the  filing  of 
the  report  upon  that  subject,  and  the  actual  pajrment  of  the 
money  to  the  government  to  enable  it  to  apply  the  same  to 
the  benefit  of  the  Indians  according  to  the  treaty.     The 
possession  of  Cutler  was  wholly  upon  unimproved  lands. 
These  lands  had  been  purchased  and  paid  for  by  the  parties 
under  whom  Cutler  entered.    That  purchase  was  made  with 
the  assent  and  by  the  cooperation  of  the  proper  officers  of 
the  government  of  the  United  States,  and  it  was  sanctioned 
by  a  public  treaty.    The  purchasers  had  performed  every 
condition  belonging  to  them  to  perform.    Cutler,  as  their 
grantee,  entered  peaceably  upon  a  vacant  possession,  and 
had  resided  there  for  seven  years.    As  to  him,  I  am  entirely 
confident  that  the  act  of  1821  had  no  rightfiil  application. 
There  was  no  authority,  therefore,  to  issue  a  warrant  of 
removal  against  him*    The  premises  occupied  by  the  Under- 
hills  were  partly  improved  and  partly  unimproved  lands. 
As  to  the  former,  the  particular  Indians  entitled  to  be  paid 
for  the  improvements  had  a  right  to  retain  their  possession, 
provided  the  appointment  of  the  substituted  arbitrator  was 
unauthorized;  but  as  to  the  latter,  the  forest  lands,  the 
Underhills  had  a  right  to  enter  peaceably  under  Ogden  and 
Fellows,  and  the  judge  had  no  right  to  cause  them  to  be 
disturbed.    In  respect  to  the  improved  portions  of  the  po»- 
session  of  the  Underhills,  they  occupied  them  with  the 
consent  of  Thomas  Black,  the  Indian  to  whom  the  improve^ 
ments  belonged,  and  as  his  lessees ;  but  Black,  being  aft 
Indian,  could  make  no  contract  of  that  nature. 

This  brings  us  to  the  question  whether  the  act  of  1831  is 
applicable  to  any  part  of  the  Tonawanda  reservation^  under 
the  circumstances  which  existed  when  thase  proceedings 
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Vr^ore  take^.  The  title  of  the  Indians  as  a  nation  or  tribe 
had  been  extinguished ;  all  the  requireknents  of  the  treaty 
had  been  perfennedy  so  far  as  that  title  was  concerned^  and 
the  consideration  money  had  been  paid  to  the  government  of 
tiie  United  States,  as  trustees  of  the  Indians.  As  to  the 
unimproved  laads,  at  all  events,  Ogden  and  Fellows,  and 
their  grantees,  had  a  right  to  enter  and  to  reside  upon  them. 
As  to  the  improved  lands,  the  title  of  the  tribe  had  become 
vested  in  Ogden  and  Fellows;  but  certain  individual  Indians 
had  a  lien  for  the  money  payable  in  respect  to  their 
improvements,  and  a  right  of  possession  until  the  distribu- 
tive shares  of  that  money  had  been  adjusted  in  a  particular 
manner.  Thus  situated,  I  am  of  the  opinion  that  the  reser- 
vation was  no  longer  ^*  lands  belonging  to  or  occupied  by'* 
a  nation  or  tribe  of  Indians,  within  the  meaning  of  the  act. 
The  policy  upon  which  this  statute  was  passed,  to  wit, 
secluding  the  residen<^  of  the  Indians  from  the  influence  of 
white  inhabitants,  could  no  longer  be  carried  out.  The 
improved  portions  were  interspersed  among  the  forest  lands. 
The  latter  were  lawfully  open  to  the  entry  of  the  grantees 
of  the  proprietors,  and  the  two  races  were  thus  necessarily 
brought  into  proximity.  If  a  wbite  person  was  found  occu- 
pying a  parcel  of  improved  land,  and  a  warrant  was  issued 
for  his  removal,  to  what  place  should  he  be  removed  ?  Kot 
necessarily  off  from  the  original  reservation,  as  contemplated 
by  the  statute,  but  from  the  farm  on  which  he  resided.  If 
the  adjoining  premises  were  a  parcel  of  land  which  had  not 
been  improved  by  an  Indian,  he  had  a  perfect  right,  so  far 
as  the  public  or  the  Indians  were  concerned,  to  reside  there. 
The  removal  would  not,  therefore,  relieve  the  Indians  from 
tiie  efl^ts  of  his  proximity  to  them.  The*  great  object  of 
the  act,  the  separation  of  the  two  races,  had  become  impos- 
sible, on  account  of  the  purchase  by  individuals. of  all  the 
conmion  lands  of  tiie  tribe,  llis  solution  of  tiie  question 
leaves  tiie  Indians,  who  ate  in  the  possession  of  improve 
lands  a  perfect  remedy  agidnst  any  attempt  to  intrude  upon 
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them  until  fheir  portion  of  the  improvement  fimd  ahall  be 
adjusted.  It  is  entirely  consistent  with  the  judgment  in 
Blacksmith  Y.  Fdloios,  in  which  the  plaintiff,  who  was  an 
Indian  thus  circumstanced,  was  allowed  to  maintain  an 
action  against  Fellows,  who  attempted  to  make  a  premature 
entiy  upon  his  improvement. 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme 
Court  and  the  order  of  the  county  judge  should  both  be 
reversed. 

Selden«  J.,  took  no  part  in  the  decision 

Judgment  affirmed. 
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Id  order  to  lecare  a  debt  dne  to  M.,  H.  assigned  to  him  a  mortgage,  execated  by 
a  third  party,  ot  seTeral  Tillage  lots.  An  action  for  the  foreclosure  of  the 
mortgage  was  alterwards  commenced,  in  which  H.  and  M.  Joined  as  plain- 
ti£b.  At  the  sale,  under  the  decree  in  such  action,  M.  became  the  purchaser 
of  all  the  lots  mortgaged,  and  claimed  to  hold  the  same  for  his  own  benefit, 
discharged  of  any  trust  or  equity  in  fiivor  of  H. ;  ffeld,  that  H.*s  equity  of 
redemption  in  the  mortgage,  assigned  by  him  to  M.,  attached  to  the  lands 
purchased  by  the  latter  under  the  foreclosure,  and  to  the  proceeds  of  such 
lots  as  he  sold,  and  that  H.  was  entitled  to  any  surplus  which  might  be 
foimd,  upon  an  account,  to  be  in  his  hands,  after  satisfying  the  indebtedness 
for  which  the  mortgage  was  assigned  to  him  as  security. 

The  effect  of  the  foreclosure  was  simply  to  bar  the  equity  of  the  mortgagor 
snd  his  grantees  in  the  land,  and  it  had  no  operation  upon  the  rights  of 
the  plaintift  as  between  themselyes.  The  equitable  rule,  therefbre,  which 
forbids  a  trustee  or  person  acting  in  a  fiduciary  capacity  Arom  speculating 
out  of  the  subject  of  the  trust,  applies  as  well  after  the  foreclosure  and  sale 
as  before. 

The  case  of  SUe  v.  ManhaUan  Company  ( 1  Podge,  48  )  approved. 

Appeal  from  the  Supreme  Court.  The  plaintiff  brought 
bis  action  to  compel  the  defendant  to  account  for  the  money 
received  by  him  upon  the  sale  of  certain  lots  of  land  in 
^^liamsburgh,  and  to  oonvey  to  'the  plaintiff  other  lots 
remaining  in  his  hands  unsold,  claiming  that  the  lots,  and 
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the  proceeds  of  such  as  bad  been  sold,  were  held  by  the 
defendant  as  security  for  the  payment  of  a  debt  by  one 
Charles  Hoyt.  On  the  trial,  at  the  Kings  county  circuit, 
before  Mr.  Justice  Barculo,  without  a  jury,  the  following 
facts  appeared:  On  the  15th  of  August,  1840,  Charles 
Hoyt,  being  indebted  to  the  defendant  in  the  sum  of  $3000. 
with  interest  from  May,  1839,  assigned  to  him  a  bond 
executed  by  one  Corbitt,  on  which  there  was  due  $3500, 
with  interest  from  May  1,  1836,  and  also  a  mortgage, 
executed  by  said  Cotbitt  as  coUat^al  to  said  bond,  of 
thirty-six  lots  in  the  then  village  of  Williamsburgh ;  the 
defendant,  by  a  written  instrument  of  the  same  date, 
acknowledged  that  he  had  received  such  assignment  from 
Charles  Hoyt  as  collateral  security  for  Hoyt's  indebtedness 
to  him,  and  agreed  to  reassign  the  bond  and  mortgage  on 
the  payment  of  certain  notes,  also  assigned  to  him,  by 
the  plaintiff,  at  the  same  time  and  for  the  same  purpose, 
^accounting  to  him  fbr  the  principal  and  interest  whieh 
may  be  collected  thereon.** 

In  1842  a  bill  was  filed  in  the  late  Court  of  Chancery  for 
the  foreclosure  of  Corbitt's  mortgage,  the  defendant.  Mar- 
tense,  and  Charles  Hoyt,  being  complainants  therein.  Under 
the  decree  made  in  that  suit,  the  thirty-six  lots  were  sold 
in  paxcals,  at  three  sales  made  by  masters  in  Chancery,  in 
1849  and  1844,  and  all  of  the  lots  were  bid  in  by  Marleose 
for  sums  amounting  in  the  aggregate  to  $8785. 

In  1847  Charles  Hoyt  assigned  his  interest  and  right  of 
a^tioo,  arising  out  of  tiie  transactions,  to  &e  plaintiif,  who 
brought  this  action ;  the  defendant  having,  as  the  complaint 
averred,  in  the  mean  time  made  sales  of  some  of  the  lots,  bid 
in  by  him,  for  sums  exceeding  by  aeTecal  thousand  doUsn 
the  debt  as  security  for  which  the  Corbitt  mortgage  was 
assigned  to  him,  and  having  actually  received  on  account  of 
such  sales  more  than  enough  to  cancel  Charles  Hoyfa 
bdebtedness.  Upon  the  plaintiffs  closing,  his  j^roof,  the 
court  decided,  under  exception  by  the  plaintiff,  that  the 
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decroe  and  aalea  in  tbe  «uit  m  Chanceiy,  axid  the  x&Asterar 
^eds  in  eaEee^tiou  thereof,  ved^  an  abaolute  evtato,  in  the 
lands  deeoribed  m  the  maat^TB'  deed^  m  the  d^^daat  for  bid 
own  Die,  didebarged  of  aU  tbe  equity  of  redemptiQii  and 
intere9t  whiob  (Siarlea  Hoyt  bad  in  tbe  bond  and  mortgage 
before  the  foreclosure.  Judgmenti  wayi  ordered  for  the  defen-* 
dlant»  whieh»  upon  appeal^  waa  aflSrmed  hj  tbe  Snpzeme 
Gourtt  at  general  term  in  the  second  diftriot,  an^  tbe 
pbiintif  appealed  to  tbia  eoart^i 

Nich^ioi  BSUf  for  the  appellant* 

•I 

Min  jL  LoUt  for  the  reiqpondi^Qit 

BowvN,  J.  This  ease  cannot  be  difstingaiafaed,  in  prin- 
ciple, from  She  v*  Mmha^n  Cmpoay  (1  Pmge,  48),  In 
tiu^  ease»  as  in  tibds,  tbe  plaintifT,  being  tbe  bolder  of  a  bond 
and  mori^;age,  wagned  them  to  titie  defeiAdant>  a/3  seeorit; 
for  a  debt  owing  by  the  former  to  the  latter,  which  mort* 
gage  was  foreclosed  by  the  assignee,  and  the  mortgaged 
preixuaes  were  bid  in  by  him  for  a  sum  less  than  the  amount 
secured  by  the  Qiortgage,  and  less  than  tbe  amount  of  tbe 
debt  which  the  assignment  was  made  to  secure ;  and  tbe 
assignee  was  required^  on  reoeiviz^  the  amount  of  his  debt 
and  interestf  to  eoovey  tbe  mortgaged  premises  to  tbe 
aas^or* 

That  case  was  decided  in  1838,  and  the  correctneaa  of  the 
decision  has  not,  that  I  am  aware  of,  been  called  in  question 
until  the  decision  of  the  ease  at  bar  in  the  Supreme  Court ; 
and,  as  transactions  may  and  probably  have  occurred,  and 
rights  been  acquired,  with  reference  to  the  rule  there 
a4opied  i^nd  enforced,  the  case  should  not  now  be  orerruled, 
unless  a  palpable  error  was  committed.  Tbe  doctrine  $tar$ 
deeim  is  a  salutary  one,  and  should  not  ordinarily  be  departed 
Gromi  where  the  decision  is  of  long  standing  and  rights  have 
been  acquired  under  it,  unless  conaiderationa  of  pi^bUc  policy 

Shith. — Vol.  II.  30 


234  CASES  IN  THE  COURT  OF  APPEAI^ 

Hoyt  9.  Marteiuie. 

demand  it.  That  decision  was  made  after  full  consideration ; 
and  I  am  by  no  means  prepared  to  dis^nt  therefrom,  bat, 
on  the  contrary,  think  that  the  case  was  a  proper  one  for  the 
application  of  the  equitable  rule  which  prohibits  a  trustee, 
or  person  acting  in  a  fiduciary  capacity,  from  speculating 
out  of  the  subject  of  the  trust. 

In  ihe  case  cited  the  foreclosure  was  by  advertisement, 
iuder  tiie  statute,  while  in  this  case  it  was  by  action,  the 
assignor  and  assignee  being  the  plaintiffii ;  and  it  is  claimed 
that  these  circumstances,  especially  the  fact  that  the  plaintiff 
in  this  action  was  a  party  plaintiff  to  the  foreclosure  suit, 
distinguish  the  two  cases. 

But  I  do  not  understand  how  or  upon  what  principle  the 
rights  of  Hoyt,  the  plaintiff  in  this  action,  are  affected  by  his 
being  made  a  party  to  the  foreclosure  suit.  The  assignment 
to  Martense  was,  in  effect,  a  mortgage  of  the  mortgage. 
The  object  of  the  action  in  favor  of  Hoyt  and  Martense  was 
solely  to  foreclose  the  equity  of  redemption  of  Corbitt,  the 
original  mortgagor,  in  the  mortgaged  premises,  and  had  no 
reference  whatever  to  the  right  of  Hojrt  to  redeem  the 
mortgage  by  the  payment  of  his  debt  to  Martense.  Hoyf  s 
right  of  redemption  was  wholly  unafiected  by  the  foreclosure 
and  sale.  Had  the  premises  been  purchased  at  the  sale, 
under  the  decree  in  the  foreclosure  suit,  by  a  third  person, 
for  an  amount  exceeding  the  debt  due  to  Martense,  the  latter 
would  have  been  liable  to  account  to  Hoyt  for  the  excess,  or 
at  least  for  such  an  amount  of  the  excess  as,  together  with 
the  amount  of  the  debt  to  Martense,  would  be  equal  to  the 
amount  the  original  mortgage  was  given  to  secure.  But  as 
Martense  purchased  the  premises  at  the  sale,  he,  after  the 
purchase,  held  the  land,  in  place  of  the  mortgage,  as  security 
for  his  debt.  He  held  the  mortgage,  and  the  proceeds  and 
avails  of  it,  as  trustee  for  Hoyt,  after  what  was  due  him  was 
paid,  and  equity  will  not  permit  him  to  purchase  in  the  pre- 
mises for  his  own  benefit,  and  speculate  therefrom  at  the 
expense  of  his  cesttd  gue  trust. 
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It  is  trae  thati  prior  to  the  foreclosure  and  prior  to  the 
assignment,  Hoyt  held  the  mortgage  only  as  security  for  the 
mortgage  debt,  and  payment  of  this  debt  would  have  extin- 
guished his  interest  in  the  mortgaged  premises,  when,  by 
tins  action,  he  seeks  to  compel  Martense  to  convey  the 
whole  premises,  or  account  for  the  proceeds  thereof,  after 
payment  to  the  latter  of  the  debt  dtie  to  him,  and  that,  too, 
without  reference  to  the  amount  secured  by  the  mortgage 
to  Hojrt.  But  Martense  held  the  assignment  of  the  mort- 
gage only  as  security  for  the  debt  due  to  him  from  Hoyt, 
and  his  relations  to  Hoyt  were  wholly  unaffected  by  the 
foreclosure  and  sale,  while  the  equity  of  redemption  of 
Corbitt  in  the  mortgaged  premises  was  barred  thereby. 

I  think  that  the  judgment  of  the  general  and  that  of  the 
special  term  of  the  Supreme  Court  should  be  reversed,  and 
a  new  trial  be  granted,  with  costs  to  abide  the  event. 

Ck>HSTOCK  and  Bbowk,  Js.,  not  having  heard  the  argu* 
ment,  expressed  no  opinion.    All  the  other  judges  concur- 

Judgment  reversed. 


Lawrence  v.  Milleb.. 


Hie  holder  of  a  promiasoiy  note  or  bill  of  exchange  ia  presnmed,  in  the 
ahflence  of  proof  to  the  contrary,  to  know  the  person  and  residence  of  hU 
immediate  indorser,  and  la  bonnd  to  commnnicate  hia  infohnation  to  aaj 
^«eai  who  may  be  employed  to  charge  such  indoraer  with  notice  of  the  non- 
payment of  the  paper. 

A  notary  pnbHc,  employed  to  give  notice  of  the  non-payment  of  a  promissory 
note  to  an  Indorser  who  resided  in  WilHamsburgh,  left  a  written  notice  at 
the  place  of  bnsineaa,  In  the  dty  of  New-Tork,  of  a  person  other  than  the 
indoner,  but  bearing  the  same  name,  no  person  bebg  there  present.  He 
had  no  information  in  respect  to  the  residence  of  the  indorser,  except  that  a 
person  of  the  same  name  had  a  place  of  bnsiness  in  the  city  of  Kew-York; 
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nod  upon  goi^K  to  the  placfi  of  biuJoMs  of  tiie  liol(l#r  of  tf»  iiot%  ftr  ibt 
pnrpoflo  of  mikiiig  ftu^her  inquiiy,  waa  ^able  V>  Ai^d  ^  holder  or  to 
obtidn  aay  ftirther  Infonnatiou.  The  noiioe  not  reachii^  the  indonor,  .fiW, 
that  ho  wai  dlschavgod. 

Appeal  from  ifh^  Supreme  Court*  TbieiK^oa  wm 
commenced  in  that  court  against  the  defeadant,  Ifillei; 
as  the  iudorser  of  a  promissory  note  made  hj  pne  Su  B 
Boerum,  dated  ISfew-Yorks  January  31,  1855|  payables  nx 
moQths  after  its  date,  to  tl^e  order  of  the  defendant,  at  the 
Market  Bank,  in  New-^Yoi^,  for  $3S00.  The  complajnt  set 
forth  the  making  of  the  note  and  its  indorsemeiit  by  HiUer 
tf>  the  plaint!?*,  apd  averred  that  at  its  maturity  it  was  pre* 
sented  at  the  Market  Bank  for  payment  and  payment  lefusedt 
ii^d  that  potiee  of  ihe  d^nand  and  rcifusal  was  duly  senred 
upon  Miller.  The  defendant,  Miller,  by  his  aziswer,  Copied 
the  receipt  of  notice  qf  the  dishonor  of  the  note^ 

The  case  was  tried  before  a  referee,  who  reported  that 
the  note  was  dated  at  If ew-York,  and  that  tbere  was  no 
memorandum  thereon  ipdicatiug  tiiiat  either  the  mak^  or 
indorser  resided  elsewhere  than  in  New-York ;  that  the  uame 
"John  B.  Miller"  occurred  but  once  in  either  of  the  two 
Kew-York  city  directories,  and,  in  each  directory.  No.  2 
Hanover-square  was  put  down  as  his  place  of  business; 
that  on  the  ^ay  the  note  matured,  a  notary,  after  having 
demanded  payment  of  the  note,  went  to  No.  2  Hanover- 
square  with  a  notice  of  the  non-pajrmeni,  but  did  not  iSnd 
there  any  such  office  or  place  of  business  as  was  indicated 
by  the  directory,  and  thereifore  put  the  notice  in  the  post- 
office,  directed  to  the  indorser  at  Kew-Tork  city ;  tbat  the 
notary  then  went  to  the  Bank  of  the  State  of  Kew^York, 
the  plaintiff's  plaee  of  business,  to  inquire  fhrther  as  to  tlie 
indorser,  and  the  plaintiff  being  absent,  one  of  the  officeis 
of  tbe  bank  infoimed  him  that  the  indorser  was  at  'Sq*  ^ 
Hanovei^quare,  and  he  then  returned  wiib  another  Botio 
to  No.  3  Hanover-square,  and  there  found  the  office  ot 
*  John  B«  Miller,  the  presumed  iudorser."  and  put  the  notice 
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under  ilie  door,  the  ofSce  being  locked.  The  referee  then  states 
in  hit  teport  as  follows :  **  The  notary  thus  took  great  caution, 
and  had  every  reason  to  suppose  that  he  had  fully  and  legally 
notified  i^e  indorser.  There  was,  therefore,  no  laches  on  the 
part  of  the  notary.*'  He  fui*ther  finds  that  Miller,  the  indor- 
ser, resided  in  Williamsburgh,  and  had  no  place  of  business 
elsewhere,  and  that  the  notice  was  thus  served  on  his  name- 
sake by  mistake,  and  the  report  then  proceeds  as  follows : 
**  The  question  then  aiises  whether  the  notice,  thus  carefully, 
and,  as  there  was  every  reason  to  believe,  correctly  served, 
can  bind  the  indorser,  who,  in  fact,  had  no  notice.  I  think 
not.  If  the  notary  had  inquired  of  the  maker,  he  mights 
perhaps,  haVe  ascertained  the  true  address  of  the  indorser. 
This  he  did  not  do ;  and  although  there  was  apparently  no 
reason  why  he  should  make  such  inquiry,  after  receiving 
such  information  as  he  did  at  the  plaintiff's  place  of  busi- 
ness, yet  the  service  was  no  less  a  mistake  because  of  such 
information,  and  was  not  brought  home  to  the  defendant. 
Hy  c<Hiclusion  of  law  is,  that  the  defendant  Miller  is  entitled 
to  judgment,  that  the  complaint  be  dismissed,  and  for  his 
costs  of  this  action.*^ 

Judgment  having  been  perfected  on  the  report,  the  plain- 
tiff appealed ;  the  Supreme  Court,  at  general  term  in  the 
first  district  affirmed  the  judgment,  and  the  plaintiff  appealed 
to  this  court. 

I 

A.  M.  Clasotij  for  the  appellant. 

John  Pavldingj  for  the  respondent. 

BowEir,  J.  In  order  to  charge  the  indorser  of  commercial 
paper,  notice  of  its  dishonor,  in  cases  where  a  notice  is 
necessary,  must  b6  ^ven  by  the  holder  thereof,  or  by  some 
one  of  th^  parties  thereto.  Notice  by  a  stranger  is  not 
sufficient.  (  CkUty  on  BilUj  Sth  Am.  from  Sth  London  ed.^  526 
to  629 ;  Story  on  Promissory  Notes^  §§  30f  to  307 ;  Ckanoins 


888     CASES  IN  THE  COURT  OF  APPEALS. 

Lawrence  v.  Miller. 

V.  Fowler^  3  Wend.t  173 ;  SewaU  v.  Russellt  i<2.,  276.)  An 
agent  of  the  holder  or  other  party  may  give  the  notice ;  but 
in  doing  so  he  represents  and  acts  on  behalf  of  his  principals 
and  that,  too,  although  he  may  be  a  notary  and  act  in  bis 
official  character.  If  the  residence  of  the  indorser  is  known, 
or  by  the  exercise  of  due  diligence  can  be  ascertained,  he  is 
entitled  to  notice. 

In  this  case,  the  referee  has  found  that  the  notary  into 
whose  hands  the  note  in  suit  was  placed,  with  directions  to 
demand  payment  of  the  maker  and  give  the  notice,  did  not 
know  the  residence  of  the  indorser,  and,  so  far  a«  he  was 
concerned,  and  as  between  hun  and  his  principal,  had  made 
all  necessary  inquiries  to  ascertain  it.  But  it  was  the  holder 
of  whom  the  law  requires  diligence ;  and,  if  he  knew  the 
residence  of  the  indorser,  the  latter  was  entitled  to  notice. 
The  referee  has  not  found,  and  there  is  nothing  in  the  case 
showing  affirmatively,  that  the  residence  of  the  indorser  was 
in  fact  known  to  the  plaintiff,  the  holder  of  the  note ;  and 
it  is  claimed  by  his  counsel  that  there  is  no  presumption 
that  he  had  such  knowledge.  As  there  is  no  other  indorser 
of  the  note  than  Miller,  the  plaintiff  must  have  been  bis 
immediate  indorsee.  The  complaint  so  avers,  and  the  legal 
presumption  is  that  the  paper  was  transferred  by  the  defen- 
dant  to  the  pldntiff ;  and  if  such  was  the  fact  he  must  have 
fvnown  the  defendant,  and  it  is  to  be  inferred  that  he  knew 
the  defendant's  place  of  residence.  If,  when  he  purchased 
the  note,  he  did  not  know,  he  should  then  have  made  the 
inquiry,  and  it  must  be  presumed  that  he  did  so.  If  the 
defendant  was  an  accommodation  indorser,  and  the  note  was 
in  fact  transferred  by  the  maker  to  the  plaintiff,  he  then 
should  have  inquired  of  the  maker  as  to  the  residence  of 
the  indorser.  In  Anderson  v.  Drake  (14  JoA».,  114),  Chief 
Justice  Thompson,  in  speaking  of  the  diligence  required  of 
the  holder  of  commercial  paper  to  chaige  the  indorser,  says 
<<  Whoever  takes  such  a  nolo  is  presumed  to  have  made 
inquiry  for  the  residence  of  the  maker,  iu  order  to  know 
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Inhere  to  demand  payment,  and  to  assume  upon  himself  all 
the  inconyenience  of  making  such  demand  /  and  the  risk  of 
the  maker's  removing  to  any  other  place  before  the  note 
&lls  due."  The  same  diligence  is  required  of  the  holder  in 
finding  the  maker  of  paper  not  payable  at  any  particular 
place,  to  make  demand  of  payment,  as  in  finding  the  indorser, 
to  give  notice  of  demand  and  non-payment,  and  no  greater 
or  different.  Consequently,  the  remarks  made  by  the  distin- 
guished chief  justice  are  strictly  applicable  to  this  case.  I 
think  the  legal  presumption  is  that  the  plaintiff  did  know 
the  residence  of  the  indorser;  and,  if  he  did,  it  was  clearly 
his  duty  to  impart  the  information  to  the  notary.  He  was 
guilty  of  laches  in  not  doing  so. 

But  it  is  claimed  that  it  was  impossible  for  the  plaintiff  to 
show  his  want  of  knowledge;  that  he  could  not  prove  a 
negative.  The  general  rule  of  law  is,  that  notice  must  be 
given  to  the  indorser.  Cases  where  it  need  not  be  given 
form  exceptions  to  the  general  rule,  and  the  plaintiff  was 
bound  to  show  that  his  case  came  within  some  of  the 
exertions,  in  order  to  excuse  the  want  of  notice.  The 
evidence  thereof  was  within  his  power.  As  above  sug- 
gested, he  should  have  imparted  to  the  notary  what  infor- 
mation he  had  on  the  subject.  If  he  did  not  know  the 
indorser's  residence,  he  should  have  instructed  the  notary 
where  to  make  inquiries,  and  who  to  call  upon  for  informa- 
tion, and  especially  should  have  directed  him  to  the  maker 
of  the  note,  and  informed  him  where  the  maker  could  be 
found.  It  would  have  been  competent,  upon  the  trial,  to 
prove  the  instructions  thus  given  as  a  part  of  the  res  gesta, 
as  tending  to  show  what  degree  of  diligence  was  used,  and 
thus  prima  facie  evidence  of  the  plaintiff's  knowledge  on  the 
subject  would  have  been  furnished. 

It  appears,  affirmatively,  that  no  instructions  were  given 
by  tbe  plaintiff  to  the  notary  relative  to  service  of  notice,  or 
information  communicated  to  enable  him  to  give  the  notice, 
as  the  referee  has  found  that  the  latter  called  at  the  place  of 
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businew  of  the  former  for  tho  purpose  of  obtaiidng  ioformar 
tioD,  and  did  not  succeefd  in  finding  Mm. 

But  upon  the  supposition  that  the  residence  of  tlie  ^fen- 
dant  was  unknown  to  the  plaintiiT,  inquiry  should  hare  been 
made  of  the  makers.  ]>ue  diligence  required  that  this  should 
be  done.  (Ghkty  on  Bills j  Sth  Am.  from  8th  London  ed.^  525: 
Bcmk  cf  Utica  V.  Davidson^  6  Wend,,  587  ;  Samer.  Bender,  21 
id,y  643 ;  Same  v.  De  Mott,  13  John.,  432 ;  CatshiU  Banky.  Stidt^ 
15  Wend.,  364 ;  Lowry  v.  Scott,  24  id.,  368 ;  Bayley  on  Bills, 
280-283,  ch.  7,  ^  2,  §th  ed. )  It  does  not  appear  where  the 
maker  resided ;  but  the  fact  that  tibte  note  was  dated  and 
payable  in  the  city  of  New -York  is  some  evidence  that  he 
resided  there,  although  no  evidence  of  the  residence  of  the 
indorser.  ( Lowry  v.  ScoU,  24  Wend.,  368  J  Spencer  v.  Bank 
of  Saiina,  Z  Hill,  &20.) 

It  is  not  to  be  supposed  that  the  plaintiff  took  the  note 
without  knowing  anything  of  either  of  the  parties  thereto. 

I  think  ike  judgment  of  the  Supreme  Court  should  be 
affirmed 

Dekio,  Ch.  J.  The  coincidence  that  a  person  of  the 
same  name  with  this  indorser  resided  in  the  city  of  New* 
York  was  calculated  to  mislead  the  iH>tary,  and  it  goes  far 
to  exonerate  him  from  moral  Wame.  It  was,  however,  no 
fault  in  the  d^ndant,  the  indorser.  There  is  no  evidence 
tiiat  it  was  known  to  him,  and,  if  it  had  been,  it  is  not  easy 
to  see  how  he  could  have  remedied  it.  He  could,  it  is  true, 
have  added  his  residence  to  his  name  on  the  back  of^^bb 
note,  but  he  was  not  obliged  to  do  so ;  and  if  the  person  and 
place  of  abode  were  known  to  the  plaintiff,  his  immediate 
indorsee,  as  in  the  absence  of  proof  it  is  presumed  to  have 
been,  he  might  safely  rely  upon  having  the  notice  properly 
sent,  though  he  took  no  special  means  to  prevent  a  mistake* 
The  fact  that  the  note  was  dated  in  New-York  was  slight 
evidence  that  the  maker  resided^ there,  but  none  19xat  it  waa 
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the  lesideiiee  of  the  iadoner.    (Spencer  r«  7%e  Amib  ^ 

In  the  currency  whieh  the  necemties  of  bnsmeas  and  the 
policy  of  the  law  gire  i»  bills  and  notes^  they  frequently 
come  to  the  hands  of  persons  who  are  iiAae<{aainted  with 
the  prior  parties,  with  whom  they  have  had  no  transaction* 
In  such  a  case  the  holder  is  not  charged  with  knowledge  of 
their  residence,  and  is  not  bound  to  aseeitaiii  it  at  his  peril. 
It  is  sufficient  if  he  make  diligent  inquiry  in  good  faith,  and 
send  the  notice  aeeoardingly.  There  may  be  cases  where  the 
holder  does  not  know  the  residence  of  his  immediate  indorser, 
and,  where  this  is  shown,  due  inquiries  may  excuse  a  notice. 
Baldwin  V.  RuJmrdson  (1  Bam.  8f  Cress.^  2^)  was  such  a 
case.  But  this  defendant  dealt  immediately  with  the  plain- 
tiff, and  in  the  natural  course  of  such  transactions  they 
would  know  each  other.  The  plaintiff  does  not  give  any 
ioformation  to  the  notary,  who  goes  to  work  in  the  dark, 
and  finding  in  the  New--Y(»rk  directory  the  name  of  John  B 
Miller,  puts  the  notice  under  the  door  of  bis  office;  the 
defendant,  in  the  mean  time,  being  openly  and  notoriously 
at  Williamsburgh,  and,  for  aught  that  is  shown,  with  the  fell 
knowledge  of  the  plaintiff.  This  was  not,  I  think,  a  case 
for  the  application  of  the  doctrine  of  diligence.  That  is 
allowed  to  supply  the  place  of  a  notice  correctly  sent,  only 
from  necessity.  Where  the  holder  knows  the  party  to  be 
charged,  asd  his  residence,  no  diligence  is  reqmred,  and  any 
amount  of  that  vMtie  will  not  imswer  as  a  substitute  for  a 
notice* 

But  if  tt  were  a  ease  for  the  exercise  of  diligeace,  ui 
inquiry  shoBld  have  been  made  of  some  one  who  knew  the 
defendant,  or  it  shuuld  have  been  proved  that  no  person 
acquainted  with  him  eould  be  found.  The  fiict  that  the 
plaintiff  was  absent  from  \m  place  of  business,  for  the 
moment,  did  not  disuse  with  an  inquiry  from  him.  It 
does  not  c^pear  that  the  banoik  officer  of  whom  the  notary 
iaquinBd  knew  the  defendant  or  had  ever  heard  of  hkn.  He 
SinTH.— Vol.  II.  31 
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knew,  from  looking  at  the  directory  or  otherwise,  that  a 
certain  John  B.  Miller  had  an  office  at  No.  2  Hanoyef-square. 
Both  thought  this  was  the  man  they  were  looking  for,  bat 
that  was  an  error,  which,  though  it  may  excuse  the  notary, 
does  not  charge  the  defendant. 
The  judgment  should  be  affirmed. 


All  the  judges  concurring. 


Judgment  affirmed. 


Jones  and  others  v.  Derbt. 

An  order  of  the  Sapreme  Court,  made  at  general  term,  settiDg  aside  a  Judg- 
ment and  execution  thereon  for  irregularity,  but  giving  no  direction  in 
respect  to  the  previous  proceedings  in  the  action,  is  not  the  subject  of  an 
appeal  to  the  Court  of  Appeals  on  the  ground  that  it  "  determines  the  action 
and  prevents  a  judgment  firom  which  an  appeal  might  be  taken,"  although 
the  irregularity  aUoged  by  the  defendant  consisted  in  the  service  of  the 
summons  in  pursuance  of  a  chamber-  order,  so  that  if  he  were  right  no 
action  was  ever  commenced.  I^he  chamber  order  not  having  been  set  aside, 
the  action  is  to  be  deemed  weU  commenced  and  still  pending. 

Appeal  from  an  order  of  the  Supreme  Court,  made  at 
general  term  in  the  first  district,  setting  aside  the  judgment 
in  the  action  and  the  execution  issued  thereon.  To  the 
summons  issued  in  the  action,  the  sherifi*  of  the  city  and 
county  of  New-York  made  return  that  he  had  made  diligent 
effort  to  serve  the  defendant  in  his  county  with  the  summons, 
and  that  he  could  not  be  found ;  that  on  application  at  the 
place  of  business  of  the  defendant^  in  the  city  of  New-York, 
he  ascertained  that  the  defendant  was  a  resident  of  said  city, 
but  was  then  absent  temporarily  therefirom,  and  was  a 
householder  in  the  city,  where  his  family  resided ;  and  that 
therefore  he  returned  the  defendant  as  not  found.    Upon 
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this  return,  and  an  affidavit  of  one  of  th5  plaintiff's  attomeySy 
showing  that  the  defendant  was  a  resident  and  housekeeper 
in  the  city  of  New-York,  where  his  family  was,  and  that  he 
was  absent  in  the  State  of  California,  temporarily,  and  was 
not  expected  to  return  within  four  or  five  months,  and  that 
he  had  left  his  business  in  the  city  in  the  charge  of  an  agent, 
a  justice  of  the  Supreme  Court  made  an  order  directing  a 
substituted  service  of  the  summons,  pursuant  to  the  act  of 
June  30,  1863  {Laios  of  1853,  974),  and  the  service  bfaving 
been  made  accordingly,  and  the  defendant  not  having 
appeared  or  answered,  after  the  expiration  of  twenty  days 
judgment  was  perfected  for  the  amount  claimed  in  the  sum- 
mons and  costs,  and  execution  issued  thereon.  The  judgment 
was  entered  February  24,  1856 ;  and  on  the  twenty-eighth 
of  February,  upon  an  affidavit  reiterating  the  facts  contained 
in  the  sheriff's  return  and  in  the  affidavit  on  which  the 
order  for  a  substituted  service  was  made,  and  further  alleging 
that  the  defendant  was  expected  to  return  from  California  in 
the  month  of  March  then  next,  and  that  the  execution  on 
the  judgment  had  been  levied  on  a  store  of  goods  of  the 
defendant,  a  justice  of  the  Supreme  Court  made  an  order 
that  the  plaintiffs  show  cause,  before  a  justice  of  the  court, 
at  chambers,  on  the  fifth  of  March,  why  the  judgment  and 
execution  should  not  be  set  aside  for  irregularity.  On  the 
return  day  named  in  the  order,  the  justice  in  attendance, 
after  hearing  the  counsel  of  the  parties,  ordered  that  the 
motion  be  referred  to  the  general  term  of  the  court,  and 
pursuant  to  this  order  the  general  term  heard  the  motion, 
and  made  an  order  setting  aside  the  judgment  and  execution, 
and  the  appeal  to  this  court  is  from  this  order  of  the  general 
term. 

Nicholas  HUl^  for  the  appellants. 

John  //•  Reynolds^  for  the  respondent. 
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3owi3i,  J.  If  aa  appeal  to  this  court  can  be  taken  firom 
the  order  of  the  Supreme  Court  aetting  a^ide  the  judgmeiit 
iu  the  actioun  the  authority  for  it  must  be  found  ia  the 
second  suhdivisioii  of  section  eleven  of  the  Code^  as  it  has 
been  held  that  the  third  subdivision  applies  only  to  orders 
in  proceedings  based  upon  and  which  assume  the  validity 
of  the  judgments  in  the  actions  in  which  the  orders  are 
made.  ( Himphrey  v.  Chamierhint  1  Kem^  374. ;  Ihnlegi  v. 
Edward$t  3  Camst^,  SAX.) 

The  second  subdivision  gives  this  court  jurisdiction  to  review 
upon  appeal  every  determination  made  by  the  Supreme  Court 
at  general  term,  "in  an  order  affecting  a  substantial  right, 
made  in  such "  ( an )  "  actionf.  when  such  order  in  efieet 
detcrminei  the  actum  and  prevents  a  judgment  from  which  an 
appeal  might  be  takenJ^^  The  motion,  on  the  decision  of  which 
the  order  in  question  was  made»  was  to  set  aside  the  judg- 
ment and  execution  for  irregularity,  and  the  judgment  and 
execution  only  were  set  aside,  leaving  the  other  proceedings 
in  the  action  imaSected.  If  the  action  had  ever  been  com- 
menced, the  order  left  it  pending  and  undetermined.  It  did 
not,  in  effect  or  otherwise,  determine  the  action*  But  it  is 
insisted  that  the  judgment  was  set  aside  on  the  grbimd  that 
the  service  of  the  summons  was  a  nullity,  and  that  such  was 
the  decision  and  is  now  the  law  of  that  court,  and  that  no 
proceedings  can  be  predicated  on  the  service  of  the  summooa 
until  the  decision  is  reversed,  and  consequently  that  a  ju^ 
ment  in  the  action  is  prevented.  To  render  tiie  argunent,, 
if  sound,  of  any  avail  to  the  plaintiils,  it  must  be  assunaed 
that  the  service  of  the  summwMi  was  sufficient  to  bring  the 
defendant  into  court,  or  to  authorize  the  judgment,  as,.  iC 
otherwise,  the  decision  of  the  court  was  right  and  should  he, 
affirmed.  The  service  of  the  summons  was  by  the  authority 
1  and  pursuant  to  the  directions  of  the  chamber  order,  made, 
or  purporting  to  be  made,  under  the  act  of  1853,  and  that 
order  was  not  set  aside  by  the  general  term,  but  remains  in 
full  force ;  and  if  it  was  authorized  by  the  proof  before  the 
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judge  when  it  was  made,  the  actiou  is  still  pending  a&d  the 
plaintiff  mey  proceed  to  judgment  therein.  The  Supreme 
Court  has  not  pdjssed  upon  the  validity  of  that  order  or  the 
service  under  it ;  at  least,  it  is  not  to  he  assumed  or  inferred 
that  such  is  the  fact,  as  the  order  of  the  oourt  is  tdletit  in  relar 
tion  thereto ;  and  we  have  no  right  to  pass  upon  the  validity 
of  the  chamber  order,  as  it  has  not  been  appealed  from,  and 
no  appeal  to  this  court  could  be  taken  therefrom.  It  neces- 
sarily follows,  either  that  the  Supreme  Court  was  right  in 
setting  aside  the  judgment,  on  the^ound  that  the  chamber 
order  and  the  service  under  it  were  void,  in  which  case  the 
order  appealed  from  should  be  affirmed,  or  that  the  action  is 
still  pending,  in  which  latter  case  the  appeal  should  be  dkh 
missed^  The  plaintiffs'  appeal  is  based  upon  the  supposition 
that  the  first  order  and  service  under  it  were  valid,  and,  as 
before  suggested,  we  have  no  right  to  decide  to  the  contrary, 
as  that  question  is  not  before  us.  W^must  assunie  that  the 
action  was  well  commenced  and  is  yet  pending* 

The  order  appealed  from,  therefore,  neither  "  determines 
the  action  "  nor  ''  prevents  a  judgment  from  which  an  appeal 
might  be  taken,"  and  consequently  no  appeal  can  be  taken 
therefrom  to  this  court. 

I  think  the  appeal  should  be  dismissed. 

JoHKSOif,  J.  This  IS  an  appeal  from  an  order  of  the 
Supreme  Court,  setting  aside  a  judgment.  The  third  sub- 
division of  section  eleven  of  the  Code  gives  this  court 
jurisdiction  to  review  on  appeal  an  actual  determination  of 
the  Supreme  Court  at  general,  term,  in  a  final  order  affecting 
a  substantial  rij^t,  made  in  a  qpecial  prooeedmg,  or  upon  a 
summary  application  in  an  action  after  judgment.  Upon 
the  latter  clause  of  this  subdivision,  which  alone  can  by 
possibility  extend  to  the  present  case,  the  settled  eonstrue- 
tioB  of  this  court  is,  that  an  order  to  be  appealable  must  be 
based  upon  the  judgment  and  assume  its  validity.  It  was 
first  determined  in  Sherman  v.  Fdt  (2  Comt.,  186) ;  it  vrM 
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reiterated  in  Durdap  v.  Edwards  (3  Comst.f  341);  and  tiiese 
cases  were  approved  in  Humphrey  y.  Chamberlain  (1  KcrfUt 
274). 


All  the  judges  concurring, 


Appeal  dismissed  with  costs. 


Jackson  v.  Babcock.    * 

T^  act  ( ek,  827  of  1855  )  '*  to  proyide  for  the  due  apportionment  of  taxes  and 
asaeBsments,  and  for  the  sale  of  real  and  personal  estate  to  pay  the  same," 
is  constitutional ;  and  a  sale  under  it,  by  the  Judgment  of  the  Supreme  Courti 
in  an  action  to  which  all  persons  having  vested  estates  at  law  or  in  equity 
are  made  parties,  or  are  proceeded  against,  by  the  publication  of  notice,  as 
unknown  owners,  cuts  off  estates  contingent  or  unvested,  including  the 
possible  interests  which  might,  under  contingent  limitations,  vest  in  persons 
not  yet  in  being,  as  well  as  vested  estates,  and  transfers  to  the  purchaser  a 
fee  simple  absolute. 

Appeal  from  an  order  of  the  Supreme  Court,  sitting  in 
the  first  district,  compelling  Babcock  to  complete  a  purchase, 
made  by  him  at  a  referee's  sale,  of  cei  tain  land  in  the  city  of 
New- York.  The  sale  was  made  under  a  judgment  of  the 
Supreme  Court,  in  an  action  wherein  Catharine  Jackson  was 
plaintiff,  and  Lewis  Calder  and  others,  defendants.  Catha- 
rine Jackson  was  entitled,  under  the  will  of  her  sister,  Mrs. 
Williamson,  who  died  in  1824,  to  an  estate  for  life  in  the 
rents,  issues  and  profits  of  a  lot  and  house.  No.  104  Church- 
street,  and  the  remamder  was  devised  to  the  lawful  children 
of  Mrs.  Jackson,  who  should  be  living  at  her  death.  Mrs 
Jackson,  the  plaintiff,  at  the  time  of  her  commencing  tiie 
action,  was  seventy-one  years  of  age,  a  widow,  and  had  no 
children  nor  descendants  of  children  living.  The  apparent 
heirs-at-law  of  Mrs.  Williamson,  twenty  in  number,  in  whom 
the  estate  would  vest  in  the  event  of  Mrs.  JacksonV  dying 
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without  issue,  were  parties  defendant  in  the  action,  some  of 
them  being  infants,  some  married  women.  The  annual  rent 
of  the  lot  was  $450.  An  assessment  for  the  widening  of 
DuaneHstreet,  amounting  to  $250,  haviog  been  imposed  upon 
the  premises,  for  which  they  were  liable  to  be  sold,  in  the 
event  of  non-payment,  for  a  term  of  years,  and  the  premises 
being  also  liable  to  such  sale  for  taxes  to  the  amount  of 
$140  then  remaining  unpaid,  Mrs.  Jackson  brought  the 
action  under  the  statute  (chap.  327  of  1855),  praying  for  a 
just  and  equitable  apportionment  of  such  assessment  and 
taxes  upon  the  several  present,  future  and  presumptive  inte- 
rests in  the  real  estate,  and  that  the  premises  should  be  sold 
in  fee  simple  absolute,  and  so  much  of  the  proceeds  as 
might  be  necessary  applied  to  the  payment  of  the  assess- 
ment and  taxes.  Judgment  was  rendered  for  a  sale,  in 
accordance  with  the  prayer  of  the  complaint,  and  for  the 
investment  of  the  surplus,  to  remain  after  the  pajrment  of 
the  taxes  and  assessment,  for  the  benefit  of  Mrs.  Jackson  for 
life,  and  of  those  who  should  become  entitled  to  the  remainder 
upon  her  death.  A  sale  was  had,  and  Mr.  Babcock  became 
the  purchaser,  for  the  sum  of  $14,200.  Being  dissatisfied  with 
the  title  which  he  would  acquire  under  the  judgment  and 
sale,  he  presented  his  petition,  pra3dng  the  court  to  vacate 
the  sale,  and  to  order  the  return  to  him  of  the  money  which 
he  had  paid,  upon  the  ground  that  the  act  of  the  legislature 
under  which  the  action  was  instituted  is  unconstitutional, 
and  that  a  perfect  title  in  fee  could  not  be  conveyed  to  him 
under  the  judgment.  Mrs.  Jackson  applied  by  petition  for 
an  order  to  compel  the  completion  of  the  purchase.  The 
Supreme  Court,  at  special  term,  made  an  order  requiring 
Babcock  to  complete  the  purchase,  which  being,  on  appeal, 
aflfirmed  at  general  term  in  the  first  district,  he  appealed  to 
this  court.    The  case  was  submitted  on  printed  arguments 

John  H.  Reynolds^  for  the  appellant. 

E.  J.  Phdyt.  for  the  respondent. 
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JoBKSOV,  J.  The  appellanti  Babcockt  by  hit  petitum, 
raiaes  no  question,  upon  the  regularity  of  the  judgment 
under  which  he  has  purchased,  in  respect  to  bringing  in  m 
notifying  the  proper  parties.  His  position  is,  either  that  tiie 
terms  of  the  statute  {Lam  ^1855,  cA.  337)  do  not  warrant 
the  eonveyance  of  a  fee  in  a  case  such  as  this,  or,  if  they  do, 
that  the  act  is  unconstitutional.  The  general  purpose  of  the 
act  appears  to  be  to  provide  a  remedy  for  an  evil  existing  in 
respect  to  lands  in  cities  or  villages  which  had  been  or 
might  be  sold,  or  were  or  should  become  liable  to  be  sold, 
for  a  tenn  of  years,  to  satisfy  a  tax  or  assessment  imposed 
thereon.  The  evil  appears  to  haye  been  that  there  was  no 
adequate  remedy  by  which  to  compel  a  just  and  equitable 
apportionment  of  such  tax  or  assessment  upon  the  several 
present,  future  and  presumptive  interests  in  such  real  estate, 
and  the  pajrment  thereof  or  the  redemption  of  the  real  estate, 
if  it  had  been  sold.  The  act  undertakes  to  provide  that 
remedy  where  there  are  several  persons  interested,  alt  law  or 
in  equity,  in  any  real  estate  so  situated,  either  as  owning 
estates  therein,  in  possession,  reversion  or  remainder,  or  as 
being  presumptively  entitled,  by  virtue  of  any  deed  or  will, 
to  such  estates,  on  the  death  of  any  person  in  being,  or 
upon  the  happening  of  any  contingency  in  such  deed  or  will 
specified.  Any  person  so  interested  in  such  real  estate  may 
bring  such  an  action.  In  that  action  the  Supreme  Court 
are  intrusted  with  power  to  order  a  sale,  in  fee  simple 
absolute,  of  such  real  estate  or  any  part  thereof.  The  fourth 
section  declares  that  whenever,  in  any  action  to  which  all 
persons  having  vested  estates  at  law  or  in  equity  shall  have 
been  made  parties,  or  shall  have  been  proceeded  against  as 
unknown  owners,  as  provided  in  the  third  section,  a  sale 
shall  be  had,  as  before  mentioned,  by  order  of  the  court, 
such  sale  shall  vest  in^the  purchaser  a  fee  simple  absolnlns 
at  law  or  in  equity.  The  third  section  provide  for  notice 
by  publication,  under  the  order  of  the  court ;  if  any  person 
so  interested,  as  aforesaid,  in  such  real  estate  is  unknowiii  or 
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If  ei&er  of  the  known  parties  to  the  action,  infant  or  adnlt, 
resides  out  of  tiie  state,  or  cannot,  on  inquiry,  be  found 
liier^in,  such  publication  authorizes  a  judgment,  by  de&ult, 
^ainrt  all  such  unknown  persons  and  parties,  not  resident  in 
tbe  state  or  not  found  therein,  who  do  not  appear  and  answer 
in  the  action.  The  provision  giving  a  fee  simple  absolute 
to  the  purchaser,  when  all  persons  having  vested  interests 
were  made  parties  <Hr  had  been  duly  proceeded  against  as 
unknown  owners,  was  taken  in  substance  from  the  act  of 
1841  on  the  same  general  subject  {Laws  of  1841,  ch.  341, 
^  2 ),  tiie  third  and  fourth  sections  of  which  are  made  appli- 
cable to  actions  under  the  law  of  1855,  and  its  language 
becomes  highly  significant  when  taken  in  connection  with 
section  two  of  the  act  of  1842  {Lam  0/^1842,  191,  ek.  154), 
which  is  impliedly  made  inapplicable  to  actions  under  this 
statute  by  ihe  direct  adoption  of  its  third  section  as  appli- 
cable. {Lam  of  1855,  539,  ch.  327,  ^6.)  That  omitted 
Jiection  gave  to  the  purchaser  the  entfre  estate,  present  and 
(bture,  of  all  ihe  parties  to  ihe  suit.  I  think  it,  then,  not 
doubtful  tibat  the  legislative  intention  was,  that  a  sale 
under  the  act  of  1855  should  give  an  absolute  title^  and 
diould  cut  off  unvested  estates  as  weU  as  vested  estates.  A 
similar  effect  is  produced  upon  a  sale  under  the  statute  as 
to  partition  {2  R.  S.^  327,  330,  ^^  61,  81),  and  upon  a  mode 
of  notice  from  which  that  provided  in  this  act  is  almost 
literally  taken.  (2  JR.  5.,  253,  ^  84,  2d  ed.;  Laws  of  1831, 
ch.  200. )  That  such  a  provision  is  proper  to  be  made,  is 
as  evident  in  this  case  as  it  is  in  partition.  The  tax  or 
assessment  is  a  lien  on  the  land,  and  under  that  lien  a  term 
for  years  may  be  created,  so  long  as  completely  to  cut  off 
the  practical  enjoyment  of  any  estate  in  the  land  for  many 
generations.  It  may  happen,  where  there  exists  a  divided 
ownenhip,  that  it  would  be  highly  unjust  that  the  owner 
of  a  life  estate  should  be  compelled  to  bear  the  whole  bur- 
den of  an  assessment ;  and  where,  as  in  this  case,  it  is  legally 
uncertain  whether  the  next  estate  will  ever  take  eflfecty 
Smtth. — Vol.  II.  32 
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because,  whether  it  ever  will  or  not  depends  upon  the  birth 
of  children  to  Mrs.  Jackson,  and  their  surviving  her,  the 
only  way  in  which  substantial  justice  can  be  effected  is  by 
throwing  the  burden  upon  the  estate  itself.  The  effect  of 
the  whole  operation  of  the  act  is,  that  the  burden  &ll8  upon 
those  who  ought  to  bear  it,  and  a  change  is  effected  merely 
in  the  kind  of  property  which  the  parties  have,  and  not  in 
the  extent  of  their  interest.  This  change  is  authorized  by 
the  state  for  the  protection  of  the  future  property  owner, 
who,  not  being  yet  bom,  cannot  well  protect  himself.  What 
Laa  been  already  said  is  sufficient  to  show  that  the  power 
which  the  legislature  exercised,  in  passing  this  act,  is  of 
the  same  nature  as  that  which  has  been  for  many  years 
exercised  in  the  case  of  sales  of  infants'  real  estate,  and  of 
other  dealings  with  the  estates  of  persons  under  an  incapa- 
city to  act  for  themselves.  It  is  a  salutary  power,  when 
exercised  under  due  restrictions,  and  its  existence  cannot  be 
questioned.  In  the  form  in  which  it  at  present  stands,  the 
act  may  famish  too  convenient  means  for  selling  lands 
otherwise  inalienable,  but  that  is  matter  of  legislative  con- 
sideration. 

I  think  the  order  appealed  from  should  be  affirmed,  with 
costs* 


All  the  judges  concurring. 


Judgment  affirmed. 


Walter  v.  Bennett. 


The  plaintiff,  in  one  count  of  his  complaint,  claimed  to  recorer  the  possesnoo 
'~TS — ^50i  ^'  ^  ^"^  which  he  alleged  to  belong  to  him,  and  to  be  TiTongiUly  detained 

170    ^5'  ^J  ^^  defendant,  and  in  another  count  to  recover  the  possession  of  $7260 

of  money  which  he  alleged  to  be  his  property,  wrongfVilly  detained.    At  the 
Arial,  he  proved  that  the  defendant,  as  his  agent,  had  sold  a  quantity  of  pork 
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and  leceiTed  therefbr  the  draft  claimed,  which  he  procured  to  be  discoimtod 
and  had  the  money  pat  to  his  own  credit  in  bank ;  after  he  had  done  bo  the 
plaintiff  demanded  of  him  the  draft  or  the  avails  thereof,  and  the  defendant 
refoaed  to  delirer  the  same.  Upon  this  proof  the  plaintiff  claimed  to  reco- 
ver, as  apon  contract,  the  money  due  him  Arom  the  defendant;  AZi,  that 
he  was  properly  nonsuited.  The  Tariance  was  not  one  which  might  be  dis- 
regarded or  amended  under  the  Code  of  Procedure,  but  is  a  fkllure  to  prove 
the  alleged  causes  of  action,  not  in  some  particulars  only,  but  in  their 
entire  scope  and  meaning. 

Appeal  from  the  Superior  Court  of  Bufialo.  The  action 
was  brought  to  recover  the  possession  of  a  draft  alleged  to 
belong  to  the  plaintiff  and  to  be  wrongfully  detained  by  the 
defendant,  and  also  to  recover  the  possession  of  $7250  of 
money  alleged  to  be  the  property  of  the  plaintiff,  wrongfully 
detained  by  the  defendant.  These  claims  are  set  out  sepa- 
rately in  the  two  counts  of  the  complaint.  The  answer  is 
a  simple  denial  of  the  allegations  of  the  complaint. '  At  the 
trial,  before  Mr.  Justice  Clinton  and  a  jury,  it  was  proved 
that  the  defendant  was  employed  by  the  plaintiff  to  sell 
and  deliver  for  him  five  hundred  barrels  of  pork.  As  such 
agent,  and  in  the  course  of  his  emplojnaent,  the  defendant 
sold  and  delivered  the  pork  to  Watson  &  Williams,  of 
Montreal,  who,  in  payment  therefor,  and  in  accordance  with 
the  terms  of  the  sale,  sent  to  the  defendant  the  draft  in 
question,  payable  to  his  order.  The  draft  was  drawn  by  the 
Bank  of  Montreal  on  the  Bank  of  Commerce,  in  the  city  of 
New-York,  for  ^1812.10,  Canada  currency,  at  six  days 
after  sight  and  without  grace,  and  was  dated  on  the  2dd  day 
of  September,  1854.  On  the  twenty-sixth  day  of  September 
the  defendant  indorsed  the  draft,  took  it  to  the  International 
Bank  of  Buffalo,  had  it  discounted,  received  the  money  upon 
it,  or  had  it  passed  to  his  credit  upon  the  books  of  the  bank. 
The  draft  was  paid  at  maturity  to  the  International  Bank  by 
the  Bank  of  Commerce,  in  whose  possession  it  continued 
until  the  time  of  the  trial.  The  plaintiff  1i)ecame  aware,  on 
the  twenty-seventh  of  September,  that  Watson  &  Williams 
had  remitted  the  draft  to  the  defendant  in  payment  for  the 
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pork,  and  on  that  day  he  demanded  it,  or  the  availa  tiieieof 
of  the  defendant,  who  then  admitted  that  he  had  received 
the  draft  and  refused  to  deliver  it.  The  judge  nonsuited  the 
plaintiff  and  ordered  judgment  for  the  defendant,  which  was 
subsequently  affirmed  at  general  term,  and  the  plaintiff 
appealed  to  this  court. 

Amasa  J.  Parker ^  for  the  appellant. 

John  Oansarti  for  the  respondent. 

Bbowk,  J.  The  question  principally  discussed  by  the 
counsel  for  iike  appellant  was,  whether  an  action  will  lie  to 
recover  the  possession  of  personal  property,  when  it  appean 
the  defendant  had  parted  with  the  possession  of  the  property 
before  the  commencement  of  ihe  action.  The  decision  of 
that  question  is  not  necessary  to  the  determination  of  the 
rights  oi  the  parties  to  this  action,  because  it  will  be  seen 
that  the  defendant's  possession  of  the  draft  during  all  the 
time  it  remained  with  him  was  rightful,  and  in  parting 
with  and  obtaining  the  money  upon  it  he  was  pursuing  the 
line  of  his  duty.  At  no  time  was  his  possession  of  the  draft 
unlawful  or  in  hostility  to  the  plaintiff,  and  in  converting  it 
into  money  he  was  in  the  plain  and  obvious  execution  <^  his 
trust  as  the  agent  and  employee  of  the  plaintiff.  The  rela- 
tion between  tiie  parties  rested  in  contract;  for  agency 
under  all  tiie  authorities,  is  a  contract  express  or  implied. 
Whatever  responsibility  attaches  to  the  defendant,  firom  his 
relation  of  agent,  is  upon  the  contract,  and  the  plaintiff 
cannot,  by  changing  the  form  of  his  action,  change  the 
nature  of  tiie  defendant's  obligation,  and  convert  that  into  a 
tort  which  the  law  deems  to  be  a  simple  breach  of  an  agree- 
ment. The  form  of  the  plaintiff's  action  is  ex  delicto ;  and 
before  he  can  recover  he  must  show  that  the  defendant 
committed  a  wrong,  or,  in  other  words,  wrongfully  with- 
held this  draft  from  the  time  owner.    Had  the  plaintiff 
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tenniQAied  the  agency  and  demanded  the  draft  whik  it  ww 
in  the  defendant's  hands,  and  bef<^e  he  had  negotiated  it  with 
the  bank,  his  elaim  would  have  stood  on  yerj  different 
graanda.  But  the  right  to  seU  implied  the  right  to  receive 
^be  price  of  the  goods^  and,  in  receiviog  the  draft  in  payment 
and  realizing  the  money  upon  it,  the  defendant  did  what  waa 
right  and  waa  in  the  exact  perfonoance  of  his  duty.  The 
plaintiff  must  therefore  take  hia  remedy  for  the  iBiOney  in 
form  ex  coiUractUt  or  not  take  it  at  alL 
The  judgment  of  the  Superior  Court  should  be  afiEa»ed. 

JoHNSoy,  J.  The  complaint  states  two  causes  of  aetioa» 
each  of  whioh  is  a  claim  to  recover  personal  property,  with 
damages  for  its  wrongful  detention.  Upon  the  trial  the 
plaintiff  endeavored  to  make  out  a  wrongful  conversion  by 
his  agent  of  a  draft  or  bill  of  exchange,  and  was  held  by  t)^ 
court  who  tried  the  cause  to  have  Mled  in  so  doing.  The 
defendant  watf  the  agent  of  the  plaintiff  to  make  the  sale 
and  collect  the  proceeds,  and  when  he  received  from  the 
purchaser  a  bank  draft;,  payable  to  his  own  order,  he  waa  not 
acting  in  violation  of  his  duty  in  reducing  it  into  money,  or 
haviug  it  passed  to  his  own  credit  in  bank.  Undoubtedly 
the  plaintiff  might  have  demanded  the  draft  of  him  upon 
his  receipt  of  it,  and  would  have  been  entitled  to  the  specific 
delivery  of  it  so  long  as  it  remained  in  the  defendant's  pos- 
session ;  but^  ia  the  absence  of  such  demand,  the  defendant 
might  lawfully  dispose  of  it  in  the  ordinary  course  of 
business.  The  duty  of  an  agent  for  sale  is  to  account  for 
the  proceeds  of  his  principal's  property,  but  he  is  not  guilty 
of  a  conversion  if  he  does  not  deliver  the  specific  proceeds 
to  his  principal.  That  he  afterwards  equivocated  about  the 
&ust  of  payment,  and  misconducted  himself,  as  the  case  dis* 
closes,  will  not  render  hi9  previous  lawful  conduct  unlawful. 
Hie  plaintiff  was,  therefore,  correctly  held  to  have  failed  in 
the  proof  of  his  case  as  alleged.  It  is,  however,  contended 
he  should  not  have  been  nonsuited,  but  should  have  had 
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judgment  for  the  debt,  which  the  defendant  upon  the  proof 
appeared  to  owe  him.  It  is,  of  course,  clear  that  no  sucK 
thing  was  possible  under  the  old  system  of  procedure,  and 
it  is  equally  clear  that  the  right  which  alone  could  sustain  a 
recoyery,  as  upon  contract,  is  distinct  from  and  even  incon- 
sistent with  the  right  upon  which  the  action  for  a  wrongful 
conyersion  could  be  maintained,  although  each  relates  to  or 
grows  out  of  the  same  personal  property.  But  the  question 
is,  whether  the  proyisions  of  the  Cqde,  liberal  as  they  are  in 
respect  to  yariances,  can  be  held  to  coyer  such  a  case  as  this, 
or  whether  we  are  not  bound  to  say  that  the  allegation  of 
the  cause  of  action  was  unproyed,  not  in  some  particulars 
only,  but  in  its  entire  scope  and  meaning,  and  that  it  was 
not  a  case  of  yariance,  under  sections  one  hundred  and  siziy- 
nine  and  one  hundred  and  seyenty  of  the  Code,  but  a  failure 
of  proof  under  the  one  hundred  and  seyentyrfirst  section. 
Other  proyisions  of  the  Code  furnish,  I  think,  conclusiye 
proof  that  the  defect  in  this  case  brings  it  within  the  latter 
proyision.  If  the  plaintiff  had  put  into  his  complaint  a 
statement  of  his  cause  of  action,  as  founded  on  contract, 
such  in  substance  as  he  now  asks  to  haye  judgment  upon 
against  the  defendant,  and  had  joined  it  with  the  allegations 
contained  in  the  present  complaint,  the  whole  pleading 
would  have  been  bad  upon  demurrer,  under  the  provisions 
of  section  one  hundred  and  sixty-seven,  subdivisions  two  and 
six,  and  section  one  hundred  and  fDrty-four,  subdivision  five. 


All  the  judges  concurring. 


Judgment  affirmed 
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Davis  v.  Gobton,  Administrator,  &c. 

Where  seirices  in  the  management  of  a  farm  and  household  are  performed 
under  a  general  retainer,  without  any  express  agreement  as  to  the  time  or 
measure  of  compensation  or  the  term  of  employment,  and  such  serricet 
continue  for  a  series  of  years,  no  payments  being  made,  the  law,  for  the 
purpose  of  determining  when  the  statute  of  limitation  begins  to  run,  will  not 
imply  an  agreement  that  the  payment  of  compensation  shall  be  postponed 
until  the  termination  of  the  employment,  but  will  regard  the  hiring  as  from 
year  to  year,  and  the  wages  as  payable\t  the  same  time. 

Whether  a  hiring  from  month  to  month,  with  monthly  payment  of  wages,  may 
not  be  implied  from  the  usage  in  similar  employments,  quere. 

Appeal  from  the  Supreme  Court.     The  plaintiff  com- 
menced this  action  on  the  27th  January,  1853,  to  recovqr 
for  work  and  labor,  performed  by  himself  and  his  wife,  in 
the  management  of  the  farm,  business  and  affairs  of  James 
Moore  (of  whose  estate  the  defendant  was  administrator), 
and  averred  such  services  to  be  reasonably  worth  the  sum 
of  81715.    The  defendant  pleaded  the  statute  of  limitations. 
The  action  was  referred.    On  the  trial,  it  was  proved  that 
the  plaintiff  married  Emily,  the  daughter  of  Moore,  the 
intestate,  in  1834 ;  at  the  request  of  her  father,  Emily  and 
her  husband,  the  plaintiff,  came  and  boarded  in  the  family 
of  Moore,  performing  services,  in  the  management  of  the 
farm  and  household,  from  and  after  JanuAry,  1835.    The 
referees  found,  as  conclusions  of  fact,  that  Emily  Davis 
performed  labor  and  services  for  the  intestate,  and  at  his 
request,  •  from  January  1,  1835,  until  September  1,  1846, 
'and  that  her  services  were  reasonably  worth  the  sum  of 
$450;  that  the  plaintiff  performed  services  for  the  intestate 
from  January  1, 1842,  till  May  1, 1848,  and  that  his  services 
were  reasonably  worth  the  sum  of  $684 ;  that  such  services 
vere  performed  by  the  plaintiff  and  his  wife  under  a  general 
employment,  continued  without  interruption,  respectively, 
up  to  the  dates  aforesaid,  and  that  no  time  was  fixed  for  the 
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Ifawiai,  J.  If  au  appeal  tp  this  court  can  be  takoa  ffom 
the  order  of  the  Supreme  Court  setting  aaide  the  judgment 
iu  the  aotioni  the  authority  for  it  Qiust  be  found  m  the 
second  subdivision  of  section  eleven  of  the  Code^  as  it  has 
been  held  that  the  third  subdivision  applies  only  to  orders 
in  proceedings  baaed  upon  and  which  assmne  the  validity 
of  the  judgm^ents  in  the  actions  in  which  the  orders  are 
Baade.  ( Humphrey  v.  Chamkerlaiikf  \  Kem*^  374. ;  Ihnl^f  v. 
Edwards,  3  C&mU,  841.) 

The  second  subdivision  gives  this  court  jurisdiction  to  review 
upon  appeal  every  determination  made  by  the  Supreme  Court 
at  general  term»  '4n  an  order  afieeting  a  substantial  right» 
made  in  such "  ( an )  '^  action^,  when  such  order  in  effect 
ietfiTminea  the  action  and  prevents  a  judgment  from  which  an 
appeal  might  be  taken.^^  The  motion,  on  the  decisiofu  of  which 
the  order  in  question  was  made»  was  to  set  aside  the  judg- 
ment and  execution  for  irregularity,  and  the  j:udgment  and 
execution  only  were  set  aside,  leaving  the  other  proceedings 
in  the  action  unaffected*  If  the  action  had  ever  been  com- 
menced, the  order  left  it  pending  and  undetermined.  It  did 
not,  in  effect  or  otherwise,  determine  the  action.  But  it  is 
insisted  that  the  judgment  was  set  aside  on  the  ground  that 
the  service  of  the  summons  was  a  nullity,  and  that  such  was 
the  decision  and  is  now  the  law  of  that  courts  and  that  no 
proceedings  can  be  predicated  on  the  service  of  the  sununons 
until  the  decision  is  reversed,  and  consequently  that  a  judg^ 
ment  in  the  action  is  prevented.  To  render  the  aigmaent^ 
if  sound»  of  any  avail  to  the  plaintiils,  it  must  be  assumed 
that  the  service  of  the  sammoms  was  sufficient  to  bring  the 
defendant  into  court,  or  to  authorize  the  judgment,  aB»  if 
otherwise,  the  decision  of  the  court  was  right  and  should  be 
affirmed.  The  service  of  the  summons  was  by  the  authority 
1  and  pursuant  to  the  directions  of  the  chamber  Qrder>  made, 
or  purporting  to  be  made,  under  the  act  of  1853,  and  that 
order  was  not  set  aside  by  the  general  term,  but  remama  in 
full  force ;  and  if  it  was  authorized  by  the  proof  before  the 
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judge  when  it  was  made,  the  action  is  still  pending  and  the 
plaintiff  mnj  proceed  to  judgment  tiietein.  The  Supreme 
Court  has  not  passed  upon  the  validity  of  that  order  or  the 
service  under  it ;  at  least,  it  is  not  to  be  assumed  or  inferred 
that  such  is  the  fact,  as  the  order  of  the  court  is  sileiit  in  rela- 
tion thereto;  and  we  have  no  right  to  pass  upon  the  validity 
of  One  chamb^  order,  as  it  has  not  been  appealed  from,  and 
no  appeal  to  this  court  could  be  taken  therefrom.  It  neces- 
sarily follows,  either  that  the  Supreme  Court  was  right  in 
setting  aside  the  judgment,  on  the  ^ound  that  the  chamber 
order  and  the  service  under  it  were  void,  in  which  case  the 
order  appealed  from  should  be  affirmed,  or  that  the  action  is 
still  pending,  in  which  latter  case  the  appeal  should  be  dis* 
missed.  The  plaintiffs'  appeal  is  based  upon  the  sappoeition 
that  the  first  order  and  service  under  it  were  valid,  and,  as 
before  suggested,  we  have  no  right  to  decide  to  the  contrary, 
as  that  question  is  not  before  us.  Wi  must  assume  that  the 
action  was  well  commenced  and  is  yet  pending. 

The  order  appealed  from,  therefore,  neither  "  determines 
the  action"  nor  "prevents  a  judgment  from  which  an  appeal 
might  be  taken,"  and  consequently  no  appeal  can  be  taken 
therefrom  to  this  court. 

I  think  the  appeal  diould  be  dismissed. 

JoHKSON,  J.  This  is  an  appeal  from  an  order  of  the 
Sopreme  Court,  setting  aside  a  judgment.  The  third  sub- 
division of  section  eleven  of  the  Code  gives  this  court 
jorisdiation  to  review  on  appeal  an  actual  determination  of 
the  Supreme  Court  at  genend^term,  in  a  final  order  affeeting 
a  sabetantial  rig^t,  made  in  a  special  proceedmg,  or  upon  a 
summary  application  in  an  action  after  judgm^^t.  Upon 
the  latter  clause  of  this  subdivision,  which  alone  can  by 
possibility  extend  to  the  present  case,  the  settled  construc- 
tion of  this  court  is,  that  an  order  to  be  appealable  must  be 
based  upon  the  judgment  and  assume  its  validity*  It  was 
first  determined  in  Shmnan  v.  Fdt  (2  Conui.,  186) ;  it  wai 
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reiterated  in  Dunlop  v.  Edwards  (3  Comst.t  341);  and  these 
cases  were  approved  in  Humphrey  y.  Chamberlain  (1  Kam^ 
874). 


All  the  judges  concurring. 


Appeal  dismissed  with  costs. 


Jackson  v.  Babcock.    * 

Tl^o  act  ( db.  827  ef  1855  )  "  to  provide  for  the  due  apportionmoDt  of  taxes  and 
assessments,  and  for  the  sale  of  real  and  personal  estate  to  pay  the  same," 
is  constitutional ;  and  a  sale  under  it,  by  the  judgment  of  the  Supreme  Conr^ 
in  an  action  to  which  all  persons  haying  Tested  estates  at  law  or  in  equity 
are  made  parties,  or  are  proceeded  against,  by  the  publication  of  notice,  as 
unknown  owners,  cuts  off  estates  contingent  or  unvested,  including  the 
possible  interests  which  might,  under  contingent  limitations,  vest  in  persons 
not  yet  in  being,  as  well  as  vested  estates,  and  transfers  to  the  purchaser  a 
fee  simple  absolute. 

Appeal  from  an  order  of  the  Supreme  Court,  sitting  in 
the  first  district,  compelling  Babcock  to  complete  a  purchase, 
made  by  him  at  a  referee's  sale,  of  cei  tain  land  in  the  city  of 
New- York.  The  sale  was  made  under  a  judgment  of  the 
Supreme  Court,  in  an  action  wherein  Catharine  Jackson  was 
plaintiff,  and  Lewis  Calder  and  others,  defendants.  Catha- 
rine Jackson  was  entitled,  under  the  will  of  her  sister,  Mrs. 
Williamson,  who  died  in  1834,  to  an  estate  for  life  in  the 
rents,  issues  and  profits  of  a  lot  and  house.  No.  104  Church- 
street,  and  the  remainder  was  devised  to  the  lawful  children 
of  Mrs.  Jackson,  who  should  be  living  at  her  death.  Mrs 
Jackson,  the  plaintiff,  at  the  time  of  her  commencing  the 
action,  was  seventy-one  years  of  age,  a  widow,  and  had  no 
children  nor  descendants  of  children  living.  The  apparent 
heirs-at-law  of  Mrs.  Williamson,  twenty  in  number,  in  whom 
the  estate  would  vest  in  the  event  of  Mrs.  Jackson's*  dying 
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without  isguei  were  parties  defendant  in  the  action,  some  of 
them  being  infants,  some  married  women.  The  annual  rent 
of  the  lot  was  $450.  An  assessment  for  the  widening  of 
Duane-street,  amounting  to  $260,  having  been  imposed  upon 
the  premises,  for  which  they  were  liable  to  be  sold,  in  the 
event  of  non-payment,  for  a  term  of  years,  and  the  premises 
being  also  liable  to  such  sale  for  taxes  to  the  amount  of 
$140  then  remaining  unpaid,  Mrs.  Jackson  brought  the 
action  under  the  statute  {chap.  327  of  1855),  praying  for  a 
just  and  equitable  apportionment  of  such  assessment  and 
taxes  upon  the  several  present,  future  and  presumptive  inte- 
rests in  the  real  estate,  and  that  the  premises  should  be  sold 
in  fee  simple  absolute,  and  so  much  of  the  proceeds  as 
might  be  necessary  applied  to  the  payment  of  the  assess- 
ment and  taxes.  Judgment  was  rendered  for  a  sale,  in 
accordance  with  the  prayer  of  the  complaint,  and  for  the 
investment  of  the  surplus,  to  remain  alter  the  payment  of 
the  taxes  and  assessment,  for  the  benefit  of  Mrs.  Jackson  for 
life,  and  of  those  who  should  become  entitled  to  the  remainder 
upon  her  death.  A  sale  was  had,  and  Mr.  Babcock  became 
the  purchaser,  for  the  sum  of  $14,200.  Being  dissatisfied  with 
the  title  which  he  would  acquire  under  the  judgment  and 
sale,  he  presented  his  petition,  praying  the  court  to  vacate 
the  sale,  and  to  order  the  return  to  him  of  the  money  which 
he  had  paid,  upon  the  ground  that  the  act  of  the  legislature 
under  which  the  action  was  instituted  is  unconstitutional, 
and  that  a  perfect  title  in  fee  could  not  be  conveyed  to  him 
under  the  judgment.  Mrs.  Jackson  applied  by  petition  for 
an  order  to  compel  the  completion  of  the  purchase.  The 
Supreme  Court,  at  special  term,  made  an  order  requiring 
Babcock  to  complete  the  purchase,  which  being,  on  appeal, 
affirmed  at  general  term  in  the  first  district,  he  appealed  to 
this  court.    The  case  was  submitted  on  printed  arguments 


John  H.  Reynolds^  for  the  appellant. 
£•  J.  Phdptt  for  the  respondent. 


260  CASES  IN  THE  COUfiT  OF  APPEAM, 

Beynolds  v,  Reynolds'  Executors. 

■  ■  "        ■  ■  ■■        I         I  ...nil  I  I  111      1111  t  — ^^^i^^a^^^^^   ^.M 

payment  of  legacies,  unless  an  intention  to  that  effect  was 
expressed  in  or  fairly  to  be  inferred  from  the  tenns  of  the 
wilL  ( Warren  v.  Damesj  2  Myl.  Sf  Keene^  49 ;  l/i^pum  T« 
Lupton  and  Harris  v.  Fly,  supra.) 

In  this  case,  the  testator,  by  his  will,  gives  a  legacy  of 
$1200  to  his  son,  the  plaintiff,  and  sereral  other  legacies  to 
other  relatives,  without  specifying  how,  by  whom,  or  from 
what  fund  they  shall  be  paid,  except  that  they  are  to  be  paid 
within  one  year  after  his  decease ;  and  then,  afler  giving  to  his 
wife  the  use,  during  life,  of  his  furniture  and  of  two  cows,  he,  in 
tenns,  bequeaths  and  devises  to  his  two  sons,  the  defendants, 
all  and  singular  his  real  and  personal  estate,  to  be  equally 
divided  between  them,  and  appoints  them  his  execntors. 
The  legacies  are  not  directed  to  be  iBrst  paid,  and  the  devise 
and  bequest  to  the  executors  do  not  purport  to  be  of  the 
remainder  of  his  estate.  In  short,  there  is  nothing  in  the 
will  indicating  an  intention  that  the  real  estate  should  be 
charged. 

It  is  claimed  that,  inasmuch  as  it  is  the  duty  of  execntors 
to  pay  legacies,  those  named  in  this  will  are,  in  effect, 
directed  to  pay  the  legacy  to  the  plaintiff;  and  although  the 
will,  in  terms,  gives  to  the  defendants  the  testator's  whole 
property,  both  real  and  personal,  yet  that,  in  fact,  only  the 
residue  is  devised  and  bequeathed,  and  that,  therefore,  within 
the  principle  of  the  authorities,  the  land  is  charged. 

The  argument,  if  sound,  would  prove  that  the  charge  will 
exist  in  all  cases  where  a  devisee  of  land  is  appointed  execn* 
tor,  unless  the  testator  has  expressly  directed  the  contrary; 
while  the  authorities  are,  that  resort  can  be  had  to  personal 
property  only  for  the  payment  of  pecuniary  legacies,  unless 
the  will  shows  either  an  express  or  implied  intention  to 
charge  the  land;  and  in  all  the  cases  I  have  examined,  in 
^  which  it  has  been  held  that  the  land  wsub  charged,  the  will 
has  contained  some  provisions  or  expressions  lil^  those  above 
referred  to,  or  of  similar  import,  indicating  siMsb  intention 
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while  in  the  will  in  question  nothing  of  the  kincT  is  con^ 
tained. 

It  is  further  claimed  that  the  testator  has  blended  his  real 
and  p€»rsonal  property  into  a  common  fund  and  given  it  to 
his  executors,  and  thereby  has  manifested  an  intention  to 
charge  the  whole  with  the  legacies.  There  is,  in  fact,  no 
blending  of  the  property  into  a  common  fund,  and  the  real 
and  personal  property  is  no  further  blended  than  by  devising 
and  bequeathing  it  by  the  same  sentence  in  the  will ;  and  the 
same  thing  was  done  by  the  will  under  consideration  in 
LupUm  V.  Luptorii  and  yet  it  was  held  that  the  land  was  not 
charged. 

Wh^re  a  testator,  by  his  will,  directs  his  real  and  personal 
estate  to  be  sold  and  converted  into  a  common  fund,  charge- 
ing  the  fund  with  the  payment  of  debts  and  legacies,  it  has 
been  held  that  the  charge  is  not  primarily  upon  that  part  of 
the  fund  arising  from  the  personalty,  but  that  the  portion 
arising  from  each  is  charged  proportionably.  Such  are  the 
cases  of  Roberts  v.  Walker  (1  Russ.  SfMylnCi  752) ;  Kidney 
▼.  Coiissmaker  ( 1  Ves,<,  Jr.j  436) ;  Salt  v.  ChaUaway  (3  Beav. 
676),  and  Stacker  v.  Harbin  (3  id.,  479). 

In  Tracy  v.  Tracy  ( 16  Barb.  S.  C.  JR.,  603 ),  decided  at 
special  term,  a  testator,  by  his  will,  after  giving  three  lega- 
cies of  $160  each,  devised  and  bequeathed  all  the  rest, 
residue  and  remainder  of  his  estate,  both  real  and  personal, 
to  his  children  by  his  then  present  wife,  to  be  equally  divided 
between  them,  and  it  was  held  that  the  real  estate,  with  the 
personal,  was  charged  with  the  legacies;  and  the  reason 
given  by  the  learned  justice  who  tried  the  cause  for  his  so 
holding  was,  that  there  was  a  blending  and  combining  of  the 
real  and  personal  estate  in  one  devise  and  in  the  same  clause 
of  the  wilL  As  the  devise  was  of  the  rest,  residue  and 
remainder  of  the  estate,  the  decision  is  sustained  by  the 
anthorities ;  but  I  think  it  was  put  upon  the  wrong  ground. 
In  the  cases  of  Betich  v.  Biles  (4  Madd.,  187) ;  HasseU  v. 
HMseU  (  2  Dick.,  626  ) ;  BrndeaeU  v.  Boughtan  (2  Atk.,  268 ) ; 
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Cole  V.  Turner  (4  Russ.,  376),  and  NichoUs  v.  Ponlethwaite 
(2  DalLf  130),  real  and  personal  property  were  bequeathed 
together,  and  the  real  estate  was  charged  with  legacies,  not 
on  the  ground  of  the  blending  of  the  two  kinds  of  property, 
but  because  in  each  the  rest,  residue  and  remainder  of  the 
property  were  devised  and  bequeathed. 

In  Nyssen  v.  Grettan  (2  Toung  if  Coll.  Exch.  it.,  222  )  it  was 
expressly  held  that  the  fact  that  a  mixed  fund  of  real  and 
personal  estate  was  devised  and  bequeathed  to  the  executor 
was  not  of  itself  sufficient  to  charge  legacies  upon  the  real 
estate,  and  I  think  this  case  is  in  accordance  with  the  weight 
of  the  authorities.  The  question,  whether  the  real  estate  is 
charged,  is  one  of  intention  on  the  part  of  the  testator;  and 
no  such  intention  is  indicated  by  giving  real  and  personal 
property  by  the  same  clause  of  a  will. 

I  think  the  judgment  should  be  affirmed. 

Johnson,  J.  In  order  to  charge  real  estate  with  the 
payment  of  legacies,  it  must  appear  from  the  will  that  it 
was  clearly  the  testator's  intent  that  the  charge  should  be 
imposed.  This  intent  may  be  expressed  in  terms  or  by 
implication,  and  will  be  effectual,  when  found  to  exist  in 
^ny  fonn,  because  the  law  seeks  only  to  discover  and  carry 
out  the  purpose  of  the  testator.  In  this  will  there  are  no 
direct  words  of  charge,  nor  does  it  contain  any  of  those 
expressions  from  which,  in  decided  cases  to  which  we  have 
been  referred,  a  charge  has  been  implied.  It  does  not  direct 
any  person  in  particular  to  pay  the  legacies,  so  that  there  is 
no  ground  out  of  that  direction,  coupled  with  a  devise  of 
real  estate,  to  imply  a  condition  to  pay  them  imposed  upon 
the  devisee.  Nor  is  the  devise  of  the  real  estate  made 
subject  to  the  payment  of  the  legacies  or  after  their  payment. 
It  is,  on  the  contrary,  an  unconditional  devise  of  all  the  real 
and  personal  estate  of  the  testator.  It  was  argued  that  it 
must  be  construed  as  a  devise  of  a  residue  only,  which, 
within  some  of  the  cases,  would  be  sufficient  to  sustain  the 
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appellant's  claim.  The  argument  was  founded  upon  the 
necessity  of  so  reading  the  clause,  to  avoid  the  revocation 
of  the  preceding  legacies.  But  to  answer  that  purpose,  it  is 
only  necessary  to  regard  the  bequest  of  the  personal  estate 
as  a  gift  of  a  residue,  and  then  the  devise  of  all  the  real 
estate  will  stand  well  enough  with  the  preceding  legacies. 
We  should  be  introducing  a  new  rule,  instead  of  upholding 
the  old  one,  if  we  regarded  such  a  will  as  this  as  charging 
with  legacies  the  real  estate  devised.  {Harris  v.  Flyt  7 
Paigef  ^26 ;  Lupton  v.  Luptouj  2  John.  Ch*  i{.,  623 ;  1  Roper 
on  Legacies^  671,  Am.  ed.^  1848.) 
The  judgment  should  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 


Bidwell  &  Banta  v.  The  Astor  Mutual  Insubance 

Company. 

In  an  action  to  reform  a  written  contract,  the  length  of  time  for  which  tho 
instniment  remained  in  the  plaintiff's  hands,  without  his  asserting  that 
it  contains  a  different  contract  from  that  actually  entered  into,  is  only 
important  as  evidence  bearing  upon  the  probability  that  a  mistake  has 
really  been  made.  There  is  no  rule  of  law  fixing  the  period  within  which 
a  man  may  discover  that  a  writing  does  not  express  the  contract  which  he 
supposes  it  to  contain,  and  which  bars  him  of  relief,  for  delay  in  asserting 
his  rights,  other  than  that  contained  in  the  statute  of  limitations. 

The  '*x>urt  having  Jurisdiction  of  an  action  tp  reform  a  contract  may  give 
jud^ent  for  any  damages  which  have  occurred  from  a  breach  of  the  con- 
tract which  is  established  by  its  judgment,  if  such  relief  is  demanded  in 
the  complaint;  a  new  action  to  recover  such  damages  is  unnecessary. 

In  an  appeal  from  the  Superior  Court  of  Buffalo,  where  no  question  as  to  its 
Jurisdiction  was  raised  in  that  court,  the  Jurisdiction  must  be  assumed  to 
have  existed,  unless  it  appears  from  the  record  to  have  been  legally 
Impossible. 
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NoticOi  under  section  three  hundred  and  ninety-nine  oi  the  Code,  of  th« 
intended  examination  of  the  assignor  of  a  thing  in  action  or  contract,  in 
behalf  of  persons  deriving  title  through  or  from  him,  is  only  necessary  wbero 
the  party  agvnsi  whom  he  is  to  be  examined  is  ap  assignee  executor  or 
administrator. 

Appeal  frpm  the  Superior  Court  of  Buffalo.  The  plain- 
tiffs in  their  complaint  demanded  judgment  that  a  policy  of 
insurance  upon  the  steamer  Garden  City,  issued  by  the 
defendant,  should  be  reformed  so  as  to  conform  to  the  agree- 
ment made  between  the  parties  for  the  insurance  of  such 
vessel,  and  that  the  defendant  should  pay  $7000,  the  amount 
insured,  the  vessel  having  been  wrecked  in  Lake  Huron. 
The  action  was  tried  at  a  special  term,  by  Mr.  Justice 
Houghton,  who  found  the  following  facts:  Bidwell,  Banta 
&  Co.  (the  plaintiffs  and  one  Vincent  Bidwell.)were  builders 
of  the  Garden  City,  and  there  was  due  to  them  from  the 
owner,  Erastus  Crocker,  for  building  the  same,  the  sum  of 
$12,982.50,  which,  by  agreement,  was  to  be  secured,  and 
was  afterwards  secured,  by  a  mortgage  upon  the  vessel. 
While  the  vessel  was  in  possession  of  the  builders,  they 
applied  to  an  agent  of  the  defendant,  stating  what  their 
interest  was,  and  the  defendant,  by*such  agent,  agreed  to 
and  did  insure  the  interest  of  Bidwell,  Banta  &  Co.  in  the 
vessel,  to  the  amount  of  $7000,  and  agreed  to  make  out 
and  deliver  to  them  a  policy  of  insurance  in  the  usual  form 
of  marine  policies.  It  was  agreed  that  the  steamer  should  be 
valued  at  $60,000,  and  leave  was  given  to  insure  her  to  the 
sum  of  $50,000.  The  policy  was  not  made  out  at  the  time 
the  agreement  for  insurance  was  made,  but  shortly  after- 
wards a  policy  was  made  and  delivered  to  Bidwell,  Banta  & 
Co.,  the  terms  of  which  varied  from  the  agreement  made 
with  them  in  these  respects :  First.  It  did  not  state  that  their 
interest  was  insured,  but  insured  Erastus  Crocker,  the  owner, 
'<  on  account  of  himself,  in  case  of  loss  to  be  paid  to  BidwelL 
Banta  &  Company,  as  their  interest  may  appear,  balance  to 
him ;''   Second.  In  changing  the  valuation  of  tixe  steamer 
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from  $60,000  to  $50,000,  and  ia  limiting  the  right  to  insure 
to  the  smu  of  $40,000  instead  of  $50,000.  Such  variation 
was  made  by  the  defendant,  by  the  request  of  Erastub 
Grooker,  without  the  knowledge,  authority  or  consent  of 
Bidwell,  Banta  &  Go.  None  of  the  members  of  the  firm 
of  Bidwell,  Banta  &  Go.  examined  the  policy  at  the  time 
it  was  delivered,  nor  did  they  know,  until  after  the  loss  of 
the  steamer,  nearly  a  year  after  the  date  of  the  policy,  that 
it  was  not  made  out  in  accordance  with  their  agreement. 
The  defendant  was  furnished  with  proof  of  the  loss  and  of 
the  variation  in  the  policy,  but  refused  to  reform  the  same 
or  deliver  a  policy  conforming  to  the  agreement.  Vincent 
Bidwell,  a  witness  sworn  for  the  plaintifis,  had  assigned  all 
his  interest  in  the  insurance  to  his  partners.  The  judge 
directed  a  judgment  to  be  entered  for  the  plaintifis  for 
$7000  and  interest. 

The  defendant  excepted  to  the  admission  of  Vincent  Bid- 
well  as  a  witness,  no  notice  of  the  plaintiffis'  intention  to 
examine  him  having  been  given  to  them.  The  defendant 
objected  on  the  trial  that  Erastus  Grooker  was  a  necessary 
party  to  the  action,  but  had  not  taken  this  objection  in  the 
pleadings.  It  was  conceded  that  the  conditions  of  the  policy 
had  been  violated,  by  insurances  to  an  amount  exceeding 
$40,000  having  been  effected  upon  the  vessel.  The  defen- 
dant objec^ted  to  fihe  judge's  decision,  that  this  did  not  relieve 
it  from  liability,  and  also  to  the  decision  that  the  plaintiffi 
were  entitled  to  judgment  for  their  damages,  instead  of  a 
judgment  merely  reforming  the  policy.  Upon  appeal,  the 
Superior  Gourt  at  general  term  affirmed  the  judgment,  and 
the  defendant  appealed  to  this  court. 

JfUliam  C.  Noyesj  for  the  appellant. 

John  Gatuout  for  the  respondent 
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Johnson,  J.  The  first  question  presented  by  the  appel- 
lants is  whether  Vincent  Bidwell  should  have  been  swoni 
for  the  plaintiff.  It  depends  upon  the  construction  of  sec- 
tion three  hundred  and  ninety-nine  of  the  Code  of  Procedure* 
He  was  an  assignor  of  a  thing  in  action  or  contract  within 
the  meaning  of  that  section,  and  was  offered  as  a  witness  and 
examined  on  behalf  of  persons  deriving  title  through  or  from 
him,  but  he  was  not  examined  against  an  assignee  or  an 
executor  or  administrator.  It  is  only  in  case  the  party 
against  whom  such  a  witness  is  to  be  examined  is  either 
assignee,  executor  or  administrator,  that  ten  days'  notice  of 
the  intended  examination  must  be  given.  This  was  held  in 
Vassear  v.  Livingston  ( 3  Kem.9  248 ).  The  question  whether 
Crocker  was  not  a  necessary  party  cannot  now  be  raised  by 
the  defendants.  Under  the  Code,  if  such  an  objection 
appears  on  the  face  of  the  complaint,  it  must  be  raised  by 
demurrer,  or  if  it  does  not  so  appear  it  must  be  presented 
by  the  answer,  or  it  is  deemed  to  be  waived.  ( Code^  ^^  144, 
147,  148.) 

That  the  contract  of  insurance  agreed  to  be  made  by  the 
defendants  was  such  in  its  terms  as  the  plaintifis  have 
alleged  in  their  complaint,  has  been  found  by  the  judge  and 
is  conclusive  upon  us.  The  fact  on  which  the  appellants 
rely,  that  the  policy  actually  made  out  was  in  the  plaintifi' 
hands  for  a  considerable  time,  and  until  after  the  loss  had 
occurred,  was  a  circumstance  to  be  weighed  by  the  judge 
as  bearing  upon  the  truth  of  the  plaintiffs*  allegation  that 
the  policy  did  not  pursue  the  contract.  It  has  undoubtedly 
been  considered  by  the  judge,  and  his  judgment  has  been 
given,  notwithstanding  that  circumstance,  in  favor  of  the 
plaintiffs.  There  is  no  rule  of  law  which  fixes  the  period 
within  which  a  man  may  discover  that  a  writing  does  not 
express  the  contract  which  he  supposed  it  to  contain,  and 
which  bars  him  of  relief  for  delay  in  asserting  his  rights, 
short  of  the  period  fixed  by  the  statute  of  limitations. 
( Fhcsnix  Ins.  Co.  v.  Gumee^  1  Paige,  278.) 
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There  was  nothing  in  the  objection  that  the  court  should 
have  stopped  with  reforming  the  policy,  and  turned  the 
plaintiff  over  to  a  new  action  to  recover  their  damages. 
The  rule  of  courts  of  equity  was,  when  they  had  acquired 
jurisdiction,  and  had  the  whole  merits  before  them,  to  pro- 
ceed aid  do  complete  justice  between  the  parties.'^ {Perkim 
y.  Washington  Ins.  Co.j  4  Cow.f  645.)  No  question  appears 
to  have  been  made  in  the  Superior  Court  as  to  its  jurisdic- 
tion. The  statute  creating  it  declares  that  its  jurisdiction 
shall  be  in  all  cases  presumed.  {Laws  of  1854,  222,  ^1.) 
Under  the  tenth  section  of  the  same  act,  if  this  be  an  action 
on  a  contract,  and  the  contract  was  made  in  Buffalo,  or  if 
the  corporation  had  an  agency  established  for  the  transaction 
of  business  in  that  city,  then  jurisdiction  did,  in  fact,  exist. 
As  no  question  was  made  upon  that  point  at  the  trial,  and 
jurisdiction  was  legally  possible,  it  must  now  be  assumed  to 
have  existed. 

The  judgment  should  be  affirmed. 


All  the  judges  concurring. 


Judgment  affirmed 


BuBB  and  others  v.  Thb  Bboadwat  Iksubakce  Compant. 

The  addition  of  a  fklsity  or  error  in  a  description  is  nerer  allowed  to  hurt, 
where,  upon  rejecting  it,  snfflcient  particulars  remain  to  designate  with 
oertaintj  the  object  intended  to  be  described. 

*«  an  action  upon  a  fire  insnranoe  policy,  which  described  the  insured  building 
as  "  a  three  and  a  half  story  brick  building,  sUite  roof,  coped,  occupied  as 
a  patent  cordage  manufactory,  situate  on  the  No.  West  comer  "  of  certain 
streets,  and  by  which  the  owners  were  also  insured  **  on  their  lignum  vitss, 
contained  in  cellar  of  said  building,  SIOOO;"  EM,  that,  assuming  that  the 
abbreTiation  "  Na,''  and  a  reference  in  the  policy  to  a  survey  and  drawing  of 
the  locality,  applied  the  description  to  the  northwest  comer,  it  was  competent 
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for  the  plaintiffs,  for  the  purpose  of  showing  that  a  baUding  on  the  foulkweA 
comer  of  the  same  streets  was  the  one  intended  by  the  policy,  to  show  thai 
they  were,  at  the  time  the  insurance  was  effected,  the  owners  of  buildings  on 
both  comers,  corresponding  with  each  other  and  with  the  description  in  the 
policy  in  other  particulars,  but  differing  in  tliat  the  buildmg  on  the  southwest 
comer  was  occupied  as  a  cordage  factory  and  had  a  cellar  under  it,  in  which 
a  largo  quantity  of  lignum  Yitad  was  kept  in  store,  while  that  on  the  northwest 
comer  was  occupied  as  a  block  factory,  and  had  under  it,  not  a  cellar,  but  a 
basement,  containing  a  small  quantity  of  lignum  Titas,  to  be  there  cat  up 
into  blocks.  No  ambiguity  being  apparent  upon  the  face  of  the  instrument, 
extrinsic  evidence  is  admissible  to  explain  a  doubt  which  it  requires  such 
evidence  to  raise. 

Appeal  from  the  Supreme  Court.  The  action  was  upon 
a  policy  of  iosuranoe  issued  by  the  defendant.  The  question 
raised  by  the  pleadings  and  litigated  on  the  trial  at  the 
Kings  circuit  was,  whether  the  policy  covered  a  building 
of  the  plaintiffs  on  the  southwest  comer  of  South  Eighth 
and  First  streets,  in  Williamsburgh,  which  had  been  burned, 
or  referred  to  another  building  of  the  plaintiffs,  situated  on 
the  northwest  corner  of  the  same  streets.  The  description 
contained  in  the  policy,  and  the  manner  in  which  the 
ambiguity  arose  and  was  explained,  are  stated  in  the  fol- 
lowing opinions.  A  survey  was  made  by  the  defendant's 
surveyor,  previous  to  the  issuing  of  the  policy,  and  was 
entered  in  a  book  which  it  kept.  It  contained  a  diagram 
representing  the  situation  of  the  building,  from  which  it 
appeared  that  the  building  was  upon  the  northwest  comer 
of  the  streets  before  mentioned.  It  was  shown  that  this 
survey  and  diagram  were  before  the  defendant's  clerk  when 
he  made  out  the  policy.  The  judge  charged  the  jury, 
among  other  things,  that  if  there  was  a  written  application 
for  insurance  filed  with  the  defendant,  and  if  the  defendant 
had  withheld  it  from  the  jury,  it  raised  a  presumption 
against  the  defendant ;  to  which  the  defendant  excepted,  on 
the  ground  that  there  was  no  evidence  in  the  case  showing 
that  there  ever  was  any  written  application,  except  one 
which  had  been  produced.  The  jury  found  a  verdict  for 
the  plaintifl^,  and  a  motion  for  a  new  trial  having  been 
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denied  by  the  Supreme  Court,  at  general  term  in  the  second 
diflftriet,  the  defendant  appealed  to  this  court. 


John  H*  Reynolds^  for  the  appellant. 
John  A.  LoUj  for  the  respondents. 

Bbowk,  J.  Evidence  was  received,  upon  the  trial  of 
this  action,  to  show  by  extrinsic  circumstances  that  the 
building  destroyed  by  fire  was  the  same  referred  to  and 
intended  to  be  insured  by  the  policy  of  insurance  described 
in  the  complaint.  The  admissibility  of  this  evidence,  under 
the  defendant's  objection,  and  the  instructions  in  reference 
to  it,  given  to  the  jury  by  the  court,  also  under  the  defen- 
dant's exception,  are  the  questions  which  arise  upon  this 
appeal. 

The  identity  of  the  premises  intended  to  be  covered  by 
the  policy  was  rendered  in  some  degree  uncertain  by  the 
introduction  of  two  letters  of  the  alphabet  into  that  instru- 
ment, which,  as  the  defendant  insisted,  in  connection  with 
the  words  which  immediately  followed,  showed  that  the 
insared  premises  had  not  been  destroyed  or  otherwise 
injured  by  fire.  The  polic^  insured  the  plaintiffi  "  against 
loss  or  damt^e  by  fire  to  the  amount  of  $3000 :  on  their 
three  and  a  half  story  brick  building,  slate  roof,  coped, 
occupied  as  a  patent  cordage  manufactory,  situate  No. 
West  corner  of  First  and  South  Eighth  streets,  Williams- 
burgh,  L.  L,  81000;  on  their  main  shafting  and  fixtures 
contained  therein,  81000 ;  on  their  lignum  vitas  in  the  cellar 
of  said  building,  81000."  The  evidence  showed  that,  at 
tbe  time  of  effecting  the  insurance,  the  plaintiffs  were  the 
owners  of  two  brick  buildings  on  the  opposite  corners  of 
South  Eighth  and  First  streets,  one  of  which  was  occupied 
as.  a  patent  cordage  factory,  and  contained  main  shafting 
and  fixtures,  with  a  cellar  underneath  which  was  used  by 
tbe  plaintiffs  for  storing  large  quantities  of  lignum  vitae 
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The  other  building  was  occupied  as  a  block  factory,  and 
not  as  a  cordage  factory,  with  what  is  called  a  basement^ 
under  it,  and  no  cellar.  Both  buildings  were  on  the  wes- 
terly corners  of  South  Eighth  and  First  streets,  the  block 
factory  being  on  the  northwesterly  and  the  cordage  factory 
on  the  southwesterly  comer.  This  was  the  character  of 
the  proof  submitted  to  the  jury,  under  the  defendant's 
objection,  for  the  purpose  of  showing  that  the  building  at 
the  southwesterly  corner  was  the  building  intended  to  be 
insured  by  the  parties  to  the  policy  of  insurance.  The 
defendant  claimed  that  the  two  letters  No.,  immediately 
preceding  the  words  "west  corner  of  First  and  South 
Eighth  streets,"  should  be  read  north,  which  would  leave 
no  doubt  that  the  building  occupied  as  the  block  factory 
was  the  building  designed  to  be  insured.  On  the  other 
hand,  if  these  two  letters  were  omitted  in  the  policy,  it 
would  be  equally  apparent  that  the  building  on  the  south- 
west corner  of  the  streets  was  designed  to  be  insured, 
because  that  was  occupied  as  a  patent  cordage  factory,  and 
had  a  cellar  underneath,  which  corresponded  with  the 
description  in  the  policy.  The  policy  itself  seems  plain 
enough ;  the  ambiguity  arises  in  consequence  of  the  extrinsic 
fact  that  there  are  two  west  corners  of  First  and  South 
Eighth  streets,  of  the  same  height,  and  alike,  except  the 
cellar,  belonging  to  the  plaintiffs.  This  is  what  I  under- 
stand by  a  latent  ambiguity  raised  by  extrinsic  evidence, 
and  which  the  writers  upon  the  law  of  evidence  say  may 
be  explained  in  the  same  manner.  The  example  given  in 
1  Phillijjs  an  Evidence^  531,  is  illustrative  of  the  rule: 
**  Thus,  if  a  person  grant  his  manor  of  S.  to  one  and  his 
heirs,  so  far  there  appears  to  be  no  ambiguity ;  but  if  it 
should  be  proved  that  the  grantor  has  the  manors  both  of 
south  S.  and  north  S.,  this  ambiguity  is  matter  in  fact,  and 
parole  evidence  may  be  admitted  to  show  which  of  the  two 
manors  the  party  intended  to  convey."  See  also  the  cases 
referred  to  in  Cowen  Sf  HiWs  Notes  {prat  2   p.  1376,  note 
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942).  These  authorities  are  ample,  in  favor  of  the  admissi-* 
bility  of  the  evidence  of  extrinsic  facts,  to  show  which  of 
the  buildings  was  intended  to  be  covered  by  the  policy. 

There  are  several  difficulties  in  the  way  of  the  defendant's 
constniction  of  the  policy  of  insurance.    The  alphabetical 
letters  No.  do  not  signify  north.  They  are  evidently  an  abbre- 
viation, designed  to  signify  something  not  fully  expressed. 
They  are  not  an  abbreviation  of  the  word  north,  for  no 
instance  has  been  referred  to  in  which  they  have  been  so 
used.    If  the  letter  N.  was  there  alone,  it  might  have  the 
signification  claimed,  because,  in  conveyances,  maps,  charts 
and  other  instruments,  the  letter  N.  is  commonly  used  as 
an  abbreviation  for  the  word  north.     But  when  this  letter 
is  found  in  connection  with  and  preceding  the  letter  O,  it 
signifies  the  word  number  and  nothing  else.    Buildings  in 
cities  are  designated  by  their  numbers,  and  are  so  referred 
to  in  instruments  of  conveyance  and  policies  of  insurance, 
and  this  circumstance  sufficiently  accounts  for  the  presence 
of  these  letters  in  the  policy,  without  attributing  to  them 
a  new  and  unusual  signification.     If,  however,  the  word 
north  were  to  be  substituted  for  the  letters  No.,  it  is  not  by 
any  means  clear  that  the  subsequent  descriptions  in  the 
policy  would  not  control  their  effect.    Where  there  is  a 
discrepancy  in  the  different  parts  of  a  description,  the  more 
clearly  defined  and  important  must  control  those  obscurely 
expressed  and  less  important.    Thus,  to  quote  from  the  note 
in  Cowen  Sf  Hill  to  which  I  have  referred:  "If  a  deed  call 
for  land  lying  in  the  county  of  C,  describing  it  by  courses, 
distances  and  monuments,  and  it  turns  out  that  the  land  lies 
in  another  county,  that  part  of -the  description  maybe 
rejected  and  the  rest  take  effect."  (Boardman  v.  Reed^s  Lessees^ 
6  Peters,  344,  5 ;  Barclay  v.  HotoelPs  Lessee,  id.,  511 ;  Siringei 
V.  Young's  Lessee,  3  id,,  320,  344.)    When  the  premises  are 
described  by  a  number,  and  their  monuments,  courses  and 
distances  were  given,  it  appearing  that  at  the  time  the 
grantor  owned  no  lot  of  that  number,  but  owned  another 
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lot  falling  exactly  witiiin  other  parts  of  the  desoriptioQ; 
held,  that  the  number  in  the  description  should  be  rejected 
as  falsa  demanstratio,  and  effect  given  to  the  residue.  (Jacb" 
son  V.  Loomisf  18  JoAn.,  81 ;  S.  C,  19  id.,  449 ;  Lush  v. 
Drusej  4  Wend.^  313 ;  Jackson  v.  Marshy  6  Cow.y  281 ;  1 
Greenl.  Et?.,  §§  285-288,  l^c.)  The  written  or  printed  appli- 
cation for  the  insurance  made  to  the  defendant,  together 
with  the  entry  in  the  book  of  the  witness  Samuel  S.  Parsonsi 
who  made  the  application,  and  his  answer  to  the  question, 
'*upon  what  building  he  applied  to  the  defendant  for 
insurance,"  was  evidence  of  the  same  character,  and  properlv 
admissible  to  explain  the  ambiguity  and  apply  the  policy  t 
the  subject  matter.  The  proof  showed  that  the  buildin 
destroyed  was  a  cordage  factory ;  that  it  had  a  cellar  undei 
neath,  in  which  there  was  stored  large  quantities  of  lignuiid 
vitse,  and  in  all  essential  particulars  it  answered  the  descrip- 
tion called  for  by  the  policy,  which  the  building  on  the 
northwest  corner  of  the  street  did  not.  These  various 
circumstances  were  referred  to  and  commented  upon  by  the 
court,  in  the  instructions  given  to  the  jury,  as  extrinsic  facts, 
from  which  they  might  determine  whether  the  building 
destroyed  by  fire  was  that  intended  to  be  insured  by  the 
parties  to  the  policy.  I  am  unable  to  see  any  error  in  the 
admission  of  the  evidence. 

I  think,  nevertheless,  that  there  must  be  a  new  trial,  for 
misdirection  of  the  judge  at  the  circuit  upon  the  point 
suggested  in  the  opinion  of  Judge  Johnson. 

Johnson,  J.  The  question  in  this  case  is  whether  the 
policy  on  which  the  suit  is  brought  covered  the  building 
destroyed.  By  its  terms  the  plaintiffs  were  insured  "  on 
their  three  and  a  half  story  brick  building,  slate  roof,  coped, 
occupied  as  a  patent  cordage  manufactory,  situate  No. 
West  corner  of  First  and  South  Eighth  streets,  Williams- 
burgh,  L.  I.,  31000 ;  on  their  main  shafting  and  fixtures 
contained  therein,  $1000 ;  and  on  their  lignum  vitae,  con- 


ALBANY,  DECEMBER,  1867.  278 


Ban*  9.  The  Broadway  lusaraacd  ComptiiT'. 


tallied  in  cellar  of  said  building,  91000,  as  described  in 
report  No-  603,  B,  filed  ia  this  office/*  The  report  referred 
to  represented  the  northwest  comer  of  the  streets.  Upon 
the  face  of  this  instrument  the  only  question  suggested  for 
solution  is,  whether  the  abbreviation  **  No.,''  between  the 
words  "  situate  "  and  "  street,'*  is  to  be  read  north  or 
number.  This  can  scarcely  be  regarded  as  a  material 
inquiry;  for  if  the  abbreviation  really  means  "number," 
and  not  "  north,"  yet  the  drawing  in  the  report  represents 
the  northwest  corner,  and  as  the  residue  of  the  verbal 
description  is  not  inconsistent  with  that  representation,  the 
whole  description  must  be  regarded  as  designating  that 
corner  as  the  location  of  the  subject  insured.  Upon  the 
face  of  the  paper  there  appears  neither  ambiguity  nor  inac- 
curacy in  locating  the  premises  insured.  The  only  inaccu* 
racy,  even  if  No.  means  and  is  to  be  read  "number," 
consists  in  this,  that  the  sentence  is  left  incomplete  by  the 
number  not  being  given. 

But  on  attempting  to  find  and  locate  on  the  ground  the 
subject  insured,  an  inaccuracy  at  once  appears.    It  is  there 
seen  that  the  plaintiffs  have  one  building  on  the  northwest 
corner  of  the  named  streets,  and  another  on  the  southwest 
corner,  which  latter  was  the  building  burned.    This  was 
occupied  as  a  patent  cordage  factory,  while  the  other  was 
used  as  a  block  factory.    Beth  buildings  were  three  and  a 
half  stories,  of  brick,  with  slate  roofis  and  coped.    The 
southwest  corner  building  had  a  cellar  in  which  a  large 
quantity  of  lignum  vitas  was  kept  in  store,  and  there  was 
evidence  given  tending  to  show  that  under  the  other  build- 
ing there  was  a  basement  and  not  a  cellar,  and  only  a  small 
quantity  of  lignum  vitae,  to  be  there  cut  up  into  blocks. 

The  question  made  by  the  defendants  is,  in  substance, 

whether  the  court  was  bound  to  rule  that  the  policy  was 

e&cted  upon  the  northwest  comer  building.    The  general 

role  is,  that  where,  on  applying  a  verbal  description  to  the 
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thing  proposed  as  the  thing  described,  an  inaccuracy  in 
description  appears,  that  part  of  the  description  may  be 
rejected,  provided  enough  remains  to  designate  the  object 
with  certainty.  In  this  case,  excluding  from  the  description 
that  part  which  designates  the  corner,  sufficient  remains 
to  render  certain  the  building  to  which  the  contract  relates. 
The  statement  of  the  occupation,  it  is  true,  operates  as  a 
warranty,  but  it  is  none  the  less  a  marked  and  unmis- 
takable descriptive  particular,  when  it  is  found  that  it 
does  exactly  distinguish  between  two  buildings  which 
otherwise  might  bear  the  same  description.  It  is  of  espe- 
cial value,  in  this  respect,  in  a  contract  of  insurance;  for 
although  in  a  conveyance  the  exact  local  situation  and 
dimensions  of  the  land  are  the  leading  points  in  the  con- 
sideration of  the  parties,  in  a  policy  of  insurance  the  occu- 
pation, which  controls  to  a  great  extent  the  price  of  the 
indemnity,  becomes  more  important  and  more  prominent. 
The  inaccuracy  in  description  in  this  case  is  of  the  same 
nature  as  would  have  existed  if  a  wrong  number  had  been 
given  to  the  building,  which  certainly  could  nowhere  be 
regarded  as  making  the  contract  ineffectual.  Every  appli- 
cation of  the  maxim  ^^/aba  demonstratio  turn  nocet^^  implies 
that  a  mistake  ha^s  occurred  in  the  use  of  language.  Ii: 
all  such  cases  the  legal  question  is,  ^'conceding  a  mistake, 
is  the  intent  clear  upon  the  whole  language  employed  ?'* 
( Wigram  on  Ext.  Ev.y  99.)  If,  notwithstanding  the  mistake, 
the  intent  remains  clear,  the  mistake  is  to  be  disregarded 
even  at  law,  and  there  is  no  occasion  to  seek  a  correction  of 
the  instrument  by  the  aid  of  equitable  principles. 

Although  the  plaintiffs  were  right  upon  the  general  merits 
of  the  case,  the  judge  seems  to  have  committed  an  error  in 
submitting  to  the  jury,  upon  the  evidence,  the  question 
whether  a  written  application  had  been  iSled  with  the 
defendants  and  vrithheld  by  them  from  the  jury,  and 
instructing  them  that,  if  they  so  found,  a  presumption 
arose  thereon  against  the  defendants.    It  was  specifically 
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excepted  to,  and  nothing  in  the  case  wananted  such  a 
submission. 

There  must,  therefore,  be  a  new  trial. 


An  the  judges  concurring. 


New  trial  ordered. 


LaHPMAN  v.  CiOCHRAN. 

h.  sum  specifically  named  in  a  written  agreement  "  as  liquidated  damages/' 
in  case  either  party  should  Aul  to  perform  the  contract,  mnst  nevertheless 
be  construed  as  a  penalty,  where,  upon  the  face  of  the  instrument,  it  appears 
that  such  sum  will  necessarily  be  an  inadequate  compensation  for  the  breach 
of  some  of  the  provisions  and  more  than  enough  for  the  breach  of  others. 

A  contract  provided,  among  other  things,  that  one  of  the  parties  should  give 
to  the  other,  on  a  specified  day,  a  promissory  note  for  $200,  and  on  a 
subsequent  day  a  bond  and  mortgage  for  $2000,  with  interest,  and  the  parties 
agreed  therein  "  to  pay  one  V>  the  other  the  sum  of  $600,  as  liquidated 
damages,"  upon  failure  to  perform  the  contract;  Seld,  that  the  sum  men- 
tioned is  to  be  regarded  as  having  been  wrongly  named  by  the  parties,  and 
as  being  in  fact  a  penalty. 

Appeal  from  the  Supreme  Court.  The  complaint  de- 
manded $500  as  liquidated  damages  upon  a  contract  by  which 
the  plaintiff  covenanted  to  convey  to  the  defendant  his  farm 
on  or  before  the  15th  day  of  December,  1851,  provided  the 
defendant  should  pay  the  said  plaintiff,  '^  on  or  before  the  15th 
of  December,  1851,  three  thousand  and  one  hundred  dollars, 
in  the  following  payments,  viz.:  five  hundred  dollars  on  or 
before  the  15th  of  December,  1851 ;  the  second  payment, 
by  note,  two  hundred  dollars,  due  on  or  before  the  first  of 
April,  1852 ;  third  payment,  three  hundred  dollars,  bearing 
interest  after  the  first  day  of  April,  1852,  and  due  on  the 
first  day  of  December,  1852,  and  the  balance  to  be  secured 
hyi)Oi\d  and  mortgage,  given  on  the  15th  day  of  December, 
1851,'*  and  to  be  payable  in  a  specified  manner.     The 
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i^gfe^fneiiii  closer  with  thi^  claiise :  **  And  the  said  partiM  to 
this  instrument  further  agree,  to  and  with  each  otheTi^  ta  pij 
one  to  the  other  th^  sum  of  five  hundred  dollara^  as  liqui- 
dated damages,  in  case  one  of  the  parties  shall  fail  tc 
perform  said  contract  according  to  this  iostrunaent*'* 

On  the  trial  at  the  Greene  circuit,  before  Mr.  Justici 
WBiaHT  and  a  jury,  the  plaintiff  proved  the  execution  oi 
the  contract,  and  that  he  tendered  a  deed,  in  conformity 
therewith,  to  the  defendant  on  the  15th  December,  1851, 
which  the  latter  refused  to  receive.  It  appeared  that 
the  defendant  paid  to  the  plaintiff  $100  at  the  time  of  the 
execution  of  the  contract.  The  defendant  moved  that  the 
plaintiff  be  nonsuited.  The  judge  held  that  the  covenant  in 
the  contract  was  in  the  nature  of  a  penalty  to  cover  actual 
damages,  and  that  the  plaintiff  could  only  recover  such 
actual  damages  as  he  could  prove  that  he  had  sustained  by 
a  violation  of  the  agreement ;  that,  as  the  proof  stood,  he 
might  take  a  verdict  for  nominal  damages.  The  plaintiff 
declined  to  take  such  a  verdict  and  was  nonsuited,  taking 
exceptions  to  the  decision  and  to  the  nonsuit.  The  judg- 
ment entered  for  the  defendant  was  affirmed  by  the  Supreme 
Court,  at  general  term  in  the  third  district,  and  the  plaintiff 
^>pealed  to  this  court. 

Lyman  Tremainef  for  the  appellant. 

John  H.  Reynoldit  for  the  respondent. 

Seeankland,  J.  According  to  the  juat  rules  of  oonatruo* 
tion,  the  sum  of  $500  was  intended  as  liquidated  damages 
for  a  total  and  entire  non-performance  of  all  the  stipulattoiia 
of  the  eontraet,  on  either  side ;  and  a  total  or  partial  breach 
1  of  either  of  the  stipulations*  on  the  pcfft  of  tiie  defendaiit» 
19  not  within  the  intendment  of  that  clause.  The  agree- 
ment does  not  say  that  a  breach  of  eBfih  or  either  of  the 
itipulations  shall  be  viated  with  $500  liquidated  danu^es^ 
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i8  it  should  have  done  if  «uch  had  been  the  intention  of  the 
]^arties.  The  defendant  proved  he  had  paid  the  plaintiff 
$100  on  the  contract  prior  to  December  15tht  1851,  and 
the  same  had  been  accepted  and  indorsed.  There  was  not 
an  entire  failure,  therefore,  to  perform  the  contract,  but  a 
partial  failure  only,  which,  within  adjudicated  cases,  prevents 
the  recovery  sought  for  in  <^is  action.  {  ShtUe  v.  TayW,  5 
lietc.^  61.) 

But,  if  this  agreement  were  susceptible  of  the  construction 
that  a  partial  failure  of  either  stipulation  of  the  contract 
wo«dd  forfeit  the  $500  as  liquidated  damages,  then  the  case 
could  not  be  construed  as  one  of  liquidated  damages,  because 
one  of  the  stipulations  is  that  the  defendant  is  to  give  his 
own  note  for  the  payment  of  8200.  It  is  fully  settled  that 
where  a  large  sum  is  agreed  to  be  paid,  in  default  of  paying 
a  smaller  sum  agreed  to  be  paid  by  the  same  instrument, 
tiien  the  larger  sum  is  a  penalty,  although  the  instrument 
denominates  it  liquidated  damages. 

But  the  judgment  should  be  affirmed  on  the  ground  first 
mentioned,  viz.,  that  although  the  damages  are  liquidated, 
vet  it  does  not  arise  or  accrue  in  this  case,  because  the 
defendant  partially  performed  one  of  the  stipulations  of  the 
cOularact,  whereas  the  contract  provides  only  for  an  entire 
non-performance* 

Johnson,  J.  The  case  in  which,  according  to  the  terms 
jf  their  contract,  $500,  as  liquidated  damages,  are  to  be 
paid  by  one  party  to  the  other,  arises  if  either  party  shall 
fiul  to  perform  the  contract  according  to  the  instrument ; 
and  either  party  has  failed  if  he  has  so  conducted,  in  respect 
to  the  performance  of  the  contract,  that  the  other  party  can 
maintain  an  action  against  him  for  non-performance  accord- 
ing to  the  terms  of  the  instrument.  Any  breach  which  can 
be  assigned  will  make  out  a  failure  to  perform.  If  the 
damages  are  liquidated,  then  they  form  the  only  measure 
of  damages,  for  either  party,  upon  the  breach  of  all  or  either 
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of  the  engagements  in  the  instrument.  It  might  then 
happen  that,  for  not  giving  a  note  of  $200,  without  interest, 
due  on  or  before  April  1, 1852,  the  party  in  fault  would  be 
bound  to  pay  $500 ;  when,  if  he  gave  the  $200  note,  but 
did  not  give  his  bond  and  mortgage  for  $2100,  with  interest, 
*he  remedy  of  the  other  party  would  be  limited  to  a  recovery 
of  $500.  This  shows  that,  within  the  rule  in  Attley  v 
WeHan  (2  Bos.  <^  P.,  346)  and  Kemble  v.  Farrm  (6  JBi%., 
141),  as  the  rule  deducible  from  those  cases  is  stated  in 
CoihaclY.  Talmage  (5  Seld.^  551),  the  parties  to  this  con- 
tract must  be  regarded  as  having  given  a  wrong  name  to 
this  sum  of  $500,  and  that  it  is  in  substance  a  penalty  and 
not  liquidated  damages.  It  is  not  intended  at  all  to  deny 
that  the  value  of  the  bargain,  on  a  contract  for  the  purchase 
or  sale  of  real  estate,  is  a  subject  for  previous  ascertainment 
by  contract,  so  as  to  support  an  agreement  for  liquidated 
damages  in  case  the  bargain  shall  fall  through  by  the  fault 
of  either  party,  but  only  to  show  that  the  contract  betweep 
these  parties  cannot  be  disposed  of  as  possessing  that  char 
acter. 
The  judgment  should  be  affirmed. 

Denio,  Ch.  J.,  Seldek,  Bbowk,  Paige  and  Bowbn,  Js^ 
concurred  in  the  opinion  of  Johnson,  J. ;  Comstock,  J., 
did  not  sit  in  the  case. 


Judgment  afi&rmH. 


Hillman,  Guardian,  &c..  Appellant,  v.  Stephens  and  wife, 

Respondents. 

I.  W.  died  intestate,  leaving  two  children,  and  a  widow  who  sabsequentlr 
married  H.  H.  entered  into  a  contract  with  the  administrator  of  the  esfcafa^ 
of  I.  W.,  by  which,  in  consideration  that  the  administrator  would  pay  hinft 
$260  per  annum  for  boarding,  dxi.,  his  wife's  children  by  her  former 
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marriage,  he  agreed  to  relinquish  all  claims  to  the  rents  and  profits  of  the 
real  estate  of  tho  intestate,  which  he  had  in  right  of  his  wife,  so  long  as 
the  agreement  in  respect  to  the  hoarding  of  the  children  should  continue 
to  be  executed ;  Ildd^  that  as  the  administrator  had,  in  that  capacity,  no 
authority  to  make  the  agreement  in  respect  to  the  rents  and  profits  of  the 
real  estate,  he  must  be  deemed  to  have  acted  in  his  personal  right  and 
behalf,  and  that  the  children  having  no  legal  or  equitable  interest  in  the 
share  of  the  rents  and  profits  to  which  H.  was  entitled,  as  husband  of  their 
mother,  the  admmistrator  was  not  bound  to  account  to  them  for  the  rents 
and  profits  which  he  received  by  virtue  of  such  agreement. 

Appeal  from  an  order  of  the  Supreme  Court,  ii^ade  at 
general  term  in  the  seventh  district,  affirming  %  decree  of 
the  surrogate  of  Wayne  county,  made  on  the  final  settle- 
ment of  the  accounts  of  the  appellant,  as  general  guardian 
of  the  respondent,  Eliza  B.  Stephens. 

James  Wallace,  of  Troy,  died  in  1836,  intestate,  owning  real 
and  personal  property,  and  leaving  a  widow  and  three  chil- 
dren, of  whom  the  respondent,  Eliza  B.  Stephens,  is  one,  his 
only  heirs.  The  widow  and  her  brother,  Jesse  Anthony  of 
Troy,  who  was  in  partnership  with  Mr.  Wallace  at  the  time 
of  his  death,  took  out  letters  of  administration.  Anthony 
transacted  all  the  business  of  the  administration,  and  also 
took  charge  of  the  real  estate  lefb  by  Mr.  Wallace,  and 
collected  the  rents  thereof.  In  March,  1838,  the  widow 
married  Dr.  John  Hillman,  and  the  children  became  mem* 
bers  of  his  family.  Clarissa,  one  of  the  children,  died  in 
that  year.  In  1839,  Dr.  Hillman,  with  his  wife  and  the  two 
surviving  children,  removed  to  Wayne  county.  In  October 
of  that  year,  he  and  Anthony,  the  administrator,  entered  into 
an  agreement  in  writing,  whereby  Hillman  agreed  that  all 
the  interest  which  he  had  by  marriage  in  the  personal  estate 
and  in  the  rents  and  profits  of  the  real  estate  of  Wallace 
had  been  paid  by  Anthony  up  to  the  date  of  the  agree- 
ment; that  Hillman  would  give  board,  lodging,  washing 
and  suitable  attire  to  the  surviving  children  of  Wallace, 
for  one  year  for  $200,  payable  semi-annually,  and  would 
continue  to  keep  them  on  the  same  terms  so  long  as  the 
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parties  should  agree  to  it.  He  agreed  to  relinquish  all 
claims  to  the  rents  and  profits  of  the  Wallace  real  estate, 
*<  for  the  consideration  of  $300  a  year,  as  above  specified, 
during  the  stay  of  said  children  and  no  longer,"  and  Anthony 
agreed  to  pay  the  sum  of  $200  on  the  terms  above  specified 
"for  the  consideration  of  said  Hillman's  part  of  the  rents, 
issues  and  profits  arising  from  the  estate  of  James  Wallace, 
deceased."  In  18§0,  Eliza  Wallace,  who  up  to  that  time 
had  resided  in  the  family  of  Dr.  Hillman,  married  the 
respondent,  Stephens.  *  The  appellant  was  the  guardian, 
under  appointment  by  the  surrogate,  made  in  July,  1848, 
of  Eliza  and  her  brother,  and  he  had  also  been  constituted 
by  Dr.  Hillman  and  wife,  before  July,  1848,  their  attorney 
and  agent  in  respect  to  their  interests  in  the  Wallace  estate. 
In  December,  1848,  the  appellant  went  to  Troy  to  receive 
from  Anthony,  the  administrator,  whatever  might  be  in  the 
hands  of  the  latter,  belonging  to  either  of  the  wards  of  the 
appellant,  or  to  Dr.  Hillman  and  wife.  Upon  examining 
Anthony's  account  of  his  advances  to  or  for  the  benefit  of 
Mrs.  Hillman  and  the  children  respectively,  it  appeared 
that  there  had  been  expended  for  the  children  a  large  sum 
which  clearly  belonged  to  Mrs.  Hillman,  provided  there  was 
nothing  in  the  agreement  made  in  October,  1839,  between 
Dr.  Hillman  and  the  administrator,  to  bar  her  claim  as  the 
widow  of  Mr.  Wallace,  and  the  heir  of  their  deceased  child, 
Clarissa.  The  money  of  Mrs.  Hillman,  thus  expended  for  the 
children,  exceeded  the  whole  amount  received  by  the  appel* 
lant  from  the  administrator,  and  he  therefore  accounted  for 
and  paid  over  to  Mrs.  Hillman  the  whole  amount  received 
by  him,  except  the  sum  of  $147,  which  was  retained,  with 
her  assent,  for  the  use  of  the  respondent,  Eliza,  and  for 
which  sum  the  appellant  charged  himself  in  his  accounts 
with  his  ward. 

In  January,  1853,  Eliza  having  become  tweniy-one  yean 
of  age,  the  appellant  appeared,  with  her  and  her  husband, 
before  the  surrogate  of  Wayne  for  a  final  settlement  <rf 
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his  accounts  as  her  guardian.  Upon  tiiat  accounting  the 
appellant  diarged  himself  with  two-ninths  (the  respondent, 
£iiza%  share)  of  the  moneys  received  by  him  subsequent 
to  the  settlement  with  Anthony,  but  the  respondents  claimed 
and  the  surrogate  decreed  that  he  should  also  be  charged 
with  two-ninths  of  all  the  siOns  received  at  and  prior  to  the 
settlement  with  Anthony,  with  interest  thereon,  on  the 
ground  that  they  belonged  to  Eliza,  and  were  improperly 
paid  to  Mrs.  Hilhnan.  On  appeal,  this  decree  was  affirmed 
by  the  Supreme  Court,  and  the  guardian  appealed  to  this 
court. 

James  C.  Smithy  for  the  appellant. 

John  H.  Reynolds  J  for  the  respondent. 

Johnson,  J.  The  question  in  this  case  is  conceded  by  the 
parties  to  depend  upon  the  construction  of  the  sealed  instru- 
ment, dated  Oct.  9,  1839,  and  executed  by  John  Hillman 
and  Jesse  Anthony.  The  respondents  insist  that  it  operated 
as  an  assignment  of  all  the  right  of  John  Hillman,  by  virtue 
of  his  marriage  with  the  widow  of  James  Wallace,  to  the 
property  of  Wallace,  which  she  had  as  widow  and  as  heir  of 
one  of  his  children.  This  construction  cannot  be  sustained. 
The  agreement  was  made  with  Anthony,  the  administrator 
of  the  estate  of  Wallace,  who  is  called  in  the  beginning  of 
the  paper  his  executor.  It,  however,  contains  no  agreement 
by  him,  in  terms,  as  representing  the  estate;  nor  had  he;  in 
his  representative  capacity,  any  authority  to  enter  into  t^e^ 
engagement  which  he,  by  its  terms,  assumed  to  make.  The 
interest  of  Hillman,  by  virtue  of  his  marriage,  in  both  the 
teal  and  personal  estate,  was  a  legal  interest  in  him.  In  that 
share  the  children  of  Wallace  had  no  interest,  legal  or  equi- 
table, and  therefore  they  could  have  no  right  to  complain  of 
it^  agreement  which  the  administrator  and  Hillman  chose 
to  enter  into  in  respect  to  it.    There  can,  therefore,  be  no 
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presumption  or  intendment  that  any  part  of  it  was  to  be  or 
to  enure  for  their  benefit,  except  in  so  far  as  the  agreemem 
itself  expresses.  Anthony  personally  engages  to  pay  to  Hill* 
man  $200  a  year  in  consideration  of  Hillman's  part  of  the 
rents,  issues  and  profits  arising  from  the  estate  of  Wallace* 
80  long  as  Hillman  should  board,  lodge,  wash  for  and  give 
attention  to  Wallace's  surviving  children.  Hillman  was  not 
legally  bound  to  support  these  children  of  his  wife  by  her 
former  marriage,  nor  does  he  seem  to  have  been  desirous  to 
take  his  wife's  share  of  the  property,  but  only  to  secure 
himself  against  being  put  to  the  expense  of  their  support  in 
case  they  lived  with  him.  He,  therefore,  transferred  his 
rights  to  Anthony,  taking  his  engagement  to  pay  $200  a 
year,  and  probably  relying  on  his  integrity  to  make  a  jtlst 
disposition  of  the  moneys  which  should  come  to  his  hands 
when  the  children  should  be  of  sufficient  age  to  protect 
Anthony  against  the  expense  which  he  might  incur  by  the 
payments  he  agreed  to  make.  This  reliance  seems  to  have 
been  well  founded;  for,  when  Anthory  stated  his  account 
with  Levi  C.  Hillman,  representing  the  children  and  Mr.  and 
Mrs.  Hillman,  Anthony  did  not  claim  to  retain  any  part  of 
the  proceeds  as  his  own,  but  paid  over  the  unexpended 
balance.  In  this  balance  the  children  acquired  no  new 
rights  by  the  agreement. 

The  Supreme  Court  and  surrogate  having  erred  in  this 
particular,  their  judgment  and  decree  should  be  reversed. 

Denio,  Ch.  J.,  Selden,  Bbown,  Paiqe  and  SHAxnutAin), 
Js.,  concurred  in  this  opinion.  Comstogk,  J.,  did  not  sit  in 
the  case. 

BowEN,  J.  (Dissenting.)  Hillman,  by  his  marriage, 
which  took  place  in  1838,  became  the  owner  of  his  wife's 
interest  in  personal  estate  of  her  former  husband,  or  at 
least  it  became  his  when  reduced  to  possession.  He  had 
the  right  to  reduce  it  to  possession  at  any  time,  and  to 
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astf^,  sell  and  dispose  of  it  before  it  was  reduced  to  pos- 
session ;  and  her  share  of  the  rents  and  profits  of  the  real 
estate  became  his  absolutely.  The  contract  between  him 
and  the  administrator,  if  it  did  not  operate  as  a  transfer  of 
bis  wife's  share  4>f  the  personal  estate  to  the  appellant's  ward 
and  her  brother,  in  whose  behalf  the  administrator  acted 
in  making  the  contract,  was  an  acknowledgment,  on  his 
part,  that  he  had  received  such  share  in  full,  and  was 
evidence  before  the  surrogate  that  such  was  the  fact.  So 
far  as  related  to  the  rents  and  profits  of  the  real  estate,  the 
contract  operated  as  a  release  of  his  interest  therein,  and  as 
the  administrator,  in  making  the  contract,  assumed  to  act  in 
behalf  of  the  appellant's  ward  and  her  brother,  who  were 
tben  in&nts;  the  release  enured  to  their  benefit. 

It  is  true  that  the  administrator,  as  such,  had  no  authority 
to  interfere  with  the  real  estate  left  by  his  intestate,  or  with 
the  rents  and  profits  thereof,  or  to  bind  the  infant  children 
of  the  intestate  by  any  contract  relative  to  their  shares  of 
the  personal  estate ;  but  he  imdertook  to  contract  in  rela^ 
tion  thereto,  and  bound  himself  personally.  Hillman,  the 
other  contracting  party,  therefore  was  bound;  and  as  the 
terms  of  the  contract  had  been  complied  with,  by  the  parties 
thereto,  to  the  time  the  appellant  was  appointed  guardian, 
the  latter  then  had  no  right  to  disaffirm  it  when  such  dis-^ 
affirmance  was  detrimental  to  the  interests  of  his  ward. 
That  it  was  thus  detrimental  must  have  been  perfectly  appa- 
rent to  the  appellant  at  the  time  he  paid  to  Mrs.  Hillman 
or  accounted  to  her  for  the  whole  amount  he  had  received 
from  the  administrator,  when  by  the  terms  of  the  contract 
the  whole  belonged  to  his  ward  and  her  brother,  except, 
perhaps,  that  part  thereof  which  Mrs.  Hillman,  or  her  bus* 
band  in  her  right,  was  entitled  to  as  heir  aad  next  of  kin 
of  her  deceased  daughter;  that  the  appellant  was  then 
aware  of  the  existence  of  the  contract  is  not  questioned. 
But  the  husband  of  the  appellant's  ward  was  present  when 
the  appellant  accounted  to  and  settled  with  Mrs.  Hillman 
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for  the  fands  received  of  the  adminiBtratori  and  assented 
to  such  settlement ;  and  it  is  contended  that  he  and  his  wife 
are  therefore  bound  thereby,  or  at  least  are  estopped  from 
calling  ia  question  its  correctness.  The  only  question  at 
issue  on  that  settlement  was,  whether  th^  appellant  had 
accounted  for  all  the  funds  received  by  him  of  the  adminis- 
trator, it  being  assumed  that  the  whole,  be  it  more  or  less, 
belonged  to  Mrs.  Hillman.  The  rights  and  interests  of  tiie 
respondents  were  not  in  question.  Neitiber  of  the  rei^on- 
dents  was  a  party  to  the  settlement,  and  therefore  neither  is 
bound  by  it ;  and  as  the  appellant  and  Mrs.  Hillman  had, 
at  least,  the  sune  knowledge  of  the  rights  of  the  reqpon- 
dents  as  the  latter  had,  and  as  tiie  settlement  was  not  in  tiie 
least  influenced  by  ajiy  act  or  declaration  of  either  of  the 
respondents,  there  is  no  estoppel  in  the  case. 

I  think  the  surrogate  was  right  in  charging  the  appellant 
with  two-nintibs  of  the  amount  received  of  the  administratcNr. 

The  only  other  point  made  by  the  appellant  on  the  argu- 
ment was,  that  the  surrogate  erred  in  charging  him  person- 
ally with  the  costs  of  tiie  proceedings  on  the  setti^nent 
The  costs  were  in  the  discretion  of  the  surrogate ;  and  as  the 
appellant  did  not  in  his  account  charge  himself  with  any 
part  of  the  moneys  received  by  him  of  Anthony,  the  admin- 
istrator, which  rendered  it  necessary  for  the  respondents  to 
produce  the  requisite  evidence  to  charge  him,  the  sunogats 
was  right  in  charging  him  witii  the  costs  of  the  prooeedings, 
at  least  there  was  no  abuse  of  discretion  in  doing  so* 

I  think  that  the  judgment  should  be  aflirmed,  with  costs, 
and  the  proceedings  remitted. 

Judgment  of  the  Supreme  Court  and  of  the  sunogats 
leversed ;  accau^  to  be  restated,  costs  to  abide  event. 
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Au  attorn^,  on  the  application  of  his  client  for  adyico  upon  the  qnestioi.  i  -j^^  286 
wliether  an  eqnitable  interest  which  the  client  had  in  certain  land  could  be  le  77  AD  360 1 
vsaehed  by  a  creditor,  procured  from  the  client  an  assignment  of  such  equi- 
table interest  for  a  grossly  inadequate  cen8id)erati(m ;  the  proceeding  beiag 
recommended  by  the  attorney  for  the  purpose  of  defrauding  the  creditor, 
and  he  promising  to  reconvey  after  an  arrangement  should  have  been  made 
with  the  creditor.  The  attorney  procured  a  conveyance  of  the  land  to  him- 
self, and  claimed  to  hold  it  absolutely,  as  agidnet  the  client;  Bdd,  that 
although  the  agreement  was  illegal,  and  the  law  would  not  reliere  either 
party  against  the  other  when  they  stood  upon  an  equal  footing,  yet  the  rule 
prohibiting  an  attorney  from  obtaining  any  advantage  in  a  transaction  with 
Ms  dtent  must  prerail,  and  that  the  attorney  must  reconvey  the  land  upon 
the  consideration  paid  by  hin^  being  refunded. 

Appeal  from  the  Supreme  Court.  This  actiou  waa 
brought  by  the  plaintiff,  as  the  only  daughter  and  heir-at- 
law  of  James  Conway,  deceased,  to  compel  the  defendant 
to  convey  to  her  fifty  acres  of  land  in  Cattaraugus  county* 
The  trial  was  before  a  referee,  who  found,  and  reported  as 
facts,  that  an  the  27th  April,  1852,  Conway,  the  plaintiff's 
father,  was  indebted  to  one  Allen  in  the  sum  of  $60,  which 
was  then  due.  Conway  was  in  the  possession  of  fifty  acres 
under  a  contract  for  the  conveyance  thereof  to  him  upon 
ther  payment  of  $36,  and  the  land  was  worth  $400.  The 
defendant  was  an  attorney  and  counselor  of  the  Supreme 
Court.  Conway  sent  his  wife  to  the  defendant,  to  inquire 
whether  his  interest  in  the  land  contract  could  be  reached 
by  Allen  for  the  satisfaction  of  the  debt  due  to  the  latter. 
The  defendant  informed  Mrs.  Conway  that  her  husband's 
interest  in  the  land  could  be  reached  and  made  to  apply  on 
the  debt  to  Allen,  and  told  her  that  he  would  call  that  day 
at  Conway's  residence,  distant  about  ten  miles,  and  advise 
him  further  on  the  subject.  He  did  call,  and  advised  Conway 
that  he  had  better  assign  the  contract  to  him,  the  defendant 
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to  prevent  its  being  subjected  to  the  claim  of  Allen,  and 
that  when  he  should  have  settled  the  debt  with  Allen  he 
would  let  Conway  have  it  back  again.  He  then  gave  Con 
way  notes  for  the  amount  of  $44,  and  a  receipt  for  822  foi 
legal  services  rendered  by  him  to  Conway,  and  for  this 
consideration  Conway  assigned  to  him  the  contract  for  the 
land.  The  defendant  paid  the  $36  due  upon  the  contract 
and  took  a  conveyance  of  the  land  to  himself.  Conway 
took  a  lease  of  the  land  from  the  defendant  in  September, 
1852,  for  two  years.  In  June,  1853,  Conway  died.  He 
was  an  alien ;  and  the  plaintiff  was  also  an  alien  when  she 
brought  this  action.  Before  bringing  it,  she  tendered  to  the 
defendant  $50  and  the  two  notes  before  mentioned  which  had 
been  given  by  him  to  her  father,  presented  a  quit-claim  deed 
and  demanded  that  he  should  exec\ite  it,  which  he  refused, 
and  claimed  to  be  the  absolute  owner  of  the  land.  The 
referee  reported,  as  conclusions  of  law,  that  the  sale  of  the 
contract  by  Conway  to  the  defendant  was  made  for  the 
purpose  of  defrauding  Conway's  creditor,  Allen,  but  that, 
as  against  an  attorney  and  counselor,  the  law  will  set  aside 
an  agreement  made  with  his  client  by  which  property  is 
put  into  his  hands  to  keep  it  out  of  the  reach  of  the  client's 
creditors,  and  the  defendant  should  convey  the  land  to  the 
plaintiff,  with  warranty  of  the  title  against  his  own  acts  or 
omissions,  upon  the  plaintiff  tendering  him  the  notes  and 
money  which  she  had  before  offered.  Judgment  to  this 
effect  was  entered,  and  was  affirmed  upon  appeal  by  the 
Supreme  Court,  at  general  term  in  the  eighth  district.  The 
defendant  appealed  to  this  court. 

AT.  Bumelli  for  the  appellant. 

A.  O.  Ricej  for  the  respondent. 

Johnson,  J.    If  we  uphold  this  judgment,  we  must 
decide  that  the  maker  of  an  assignment,  in  fraud  of  bi« 
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creditors,  may  rect  ver  back  for  his  own  use  the  transferred 
property,  provided  he  chooses  his  attorney  as  assignee,  and 
executes  the  instni  nent  under  his  advice.  Such  a  judgment 
would,  at  least,  have  this  consequence,  that  future  fraudu- 
lent transfers  would  generally  be  made  to  attorneys,  and 
the  salutary  rule  that  the  fraudulent  grantor  cannot  undo, 
for  his  own  benefit,  the  transfer  he  has  made,  would  cease 
to  have  any  practical  operation  in  restraining  frauds  upon 
creditors.  The  case  of  Osborne  v.  Williams  (18  Ves.^  379), 
upon  the  analogy  of  which  this  cause  was  decided  in  the 
Supreme  Court,  was  put  by  the  master  of  the  rolls  upon 
the  ground  that  the  terms  which  rendered  the  contract 
illegal  were  imposed  by  the  father  on  his  son,  and  that 
the  consent  of  the  son  to  those  terms  was  obtained  by  a 
species  of  moral  constraint,  arising  out  of  the  circumstances. 
"  He  put  up  to  sale  a  situation  which  the  young  man  would 
naturally  be  desirous  of  obtaining,  and  could  obtain  only  on 
the  terms  prescribed  by  his  father."  It  was  therefore  held 
that  the  parties  were  not  in  pari  delicto^  and  an  account  of 
the  profits  was  decreed. 

The  grantor  m  a  fraudulent  conveyance  is  certainly  not 
less  guilty  than  the  grantee,  nor  is  that  the  species  of  dea 
ing,  between  client  and  attorney,  as  to  which  equity  affords 
protection  to  the  client. 

The  judgment  should  be  reversed  and  a  new  trial  ordered 

Deiho,  Ch.  J.,  concurred  in  this  opinion. 

BowEN,  J.  The  judgment  appealed  from  cannot  be 
sustained  upon  the  facts  found  by  the  referee,  unless  the 
relation  of  attorney  and  client,  existing  between  the  plaintiff's 
ancestor  and  the  defendant  at  the  time  of  the  assignment 
of  the  contract  in  question  by  the  former  to  the  latter, 
distinguishes  this  case  from  the  ordinary  one  of  the  transfer 
of  property  by  a  debtor,  with  the  intent  and  for  the  purpose 
of  defrauding  creditors. 
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The  referee  has  found  ihat  James  Conway,  under  whcmiv 
as  his  heir-at-law,  the  plaintiff  claims  title  to  the  land  in 
dispute,  assigned  the  contract  for  the  purchase  of  the  land 
to  the  defendant,  for  the  express  purpose  of  placing  it,  and 
his  interest  in  the  land  under  the  contract,  beyond  the 
reach  of  his  creditors.  At  least  such  is  the  uecessary  infer- 
ence from  the  facts  found. 

The  general  rule,  that  courts  will,  under  such  circumstances, 
extend  no  remedy  to  a  grantor  or  vendor  of  property  to 
recover  back  from  the  grantee  or  vendee  the  ^property  thus 
transferred,  although  the  transfer  is  without  consideratk>«, 
is  too  well  settled  to  be  now  called  in  question. 

But  the  referee  has  further  found  that,  at  the  time  of  the 
transaction,  the  defendant  was  a  practicing  attorney  and 
counselor  of  the  Supreme  Court,  and  was  acting  as  the 
attorney  and  counsel  of  Conway,  and  that  it  was  in  accord- 
ance with  and  pursuant  to  his  advice,  as  such  counsel,  that 
the  contract  was  assigned  to  him  by  Conway;  and  the 
referee  states,  as  a  conclusion  of  law,  "  that,  as  against  an 
attorney  and  counselor,  the  law  will  set  aside  an  agreement 
made  with  his  client,  by  which  property  is  plaeed  in  hif 
hands  to  keep  it  out  of  the  reach  of  the  creditors  of  tb< 
client."  Courts  scrutinize  closely  transactions  between 
attorney  and  client ;  and  conveyances  and  transfers  of  pro> 
perty  to  the  former  by  the  latter,  while  that  relation  exists, 
are  frequently  set  aside  in  cases  where,  but  for  that  relation, 
they  would  be  upheld.  In  such  cases  the  law  presumes 
that  undue  advantage  has  been  taken  of  the  confidential 
relation  existing  between  attorney  and  client ;  and  attorneys, 
in  order  to  sustain  such  transfers  to  them,  have  been  required 
to  show  affirmatively,  either  that  they  paid  an  adequate 
consideration,  or  that  a  gratuity  was  intended  by  the  client 
and  that  to  obtain  it  no  advantage  was  taken  of  the  eonfi* 
dential  relation  existing  between  them,  and  that  everything 
was  honest  and  fair  on  their  part. 
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In  tbis  case,  no  gratuity  to  the  attorney  was  intended. 
In  fact,  the  client  intended  to  make  no  tranirfer  of  property; 
for,  although  all  the  forms  necessary  to  constitute  an  assign- 
ment of  the  contract  were  complied  with,  yet  the  assignor 
intended  that  the  whole  transaction  should  be  merely  formal, 
and  at  the  time  supposed  that  such  was  the  fact.  He  did 
not  intend  to  part  with  any  beneficial  interest  in  the  pro- 
perty. On  the  contrary,  the  assignment  was  made  as  a 
means  of  preventing  his  interest  in  the  contract  and  in  the 
land  therein  described  from  being  applied  upon  the  debt  he 
owed,  and  of  thereby  enabling  him  to  continue  in  the  bene- 
ficial use  and  enjoyment  of  the  property.  His  object  in 
the  transaction  was  to  benefit  himself  and  not  to  confer  a 
benefit  on  his  attorney.  For  aught  that  appears,  he  would, 
with  equal  willingness,  have  made  the  assignment  to  some 
other  person,  had  he  been  so  advised. 

The  rule  of  equity,  which  throws  upon  the  attorney  the 
burden  of  showing  perfect  fairness  on  his  part  in  all  his 
dealings  with,  and  which  renders  it  almost  impossible  for 
him  to  become  the  recipient  of  a  gratuity  oi*  bounty  from, 
his  client,  is  based  upon  the  consideration  that  the  relations 
existing  between  the  parties  is  such  that  the  attorney  has  it 
in  his  power  to  avail  himself  of  the  necessities,  liberality  or 
credulity  of,  and  of  his  influence  over,  the  client,  and  of 
that  sense  of  dependence,  on  the  part  of  the  latter,  upon 
bis  attorney,  which  always  exists  to  a  greater  or  less  extent, 
and  of  the  confidence  which  the  client  reposes  in  bis  attor* 
ney ;  and  also  upon  the  fact  that  it  is  difficult,  and  in  most 
cases  impossible,  for  the  client  to  show  that  advantage  has 
been  taken  of  the  relation. 

The  reason  of  the  rule  does  not,  perhaps,  to  the  full 
extent,  apply  to  this  case;  but  yet  Conway  had  applied  to 
the  defendant,  as  an  attorney  and  counselor-at-law,  for 
advice,  and  it  was  in  accordance  with  and  pursuant  to,  and, 
as  it  is  to  be  presumed,  in  consequence  of,  the  advice  there 
given  that  the  assignment  was  made.    The  assignment  was 

Smith.—  Vol.  II.  37 
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the  direct  result  of  the  trust  and  confidence  which  Conwaj 
reposed  in  his  attorney.  I  think  this  case  does  come  withiji 
the  reason  of  the  rule  applicable  to  ordinary  cases  of  the 
transfer  of  property  by  a  client  to  his  attorney,  although 
Conway's  object  in  making  the  assignment  was  to  benefit 
himself  and  not  his  attorney.  The  facts  disclosed  present 
a  case  where  the  court  would  be  called  upon  to  interfere 
between  the  defendant  and  the  representative  of  his  client, 
and  compel  the  former  to  restore  what  he  had  obtained 
without  consideration,  were  it  not  for  the  fact  that  in  making 
the  assignment  the  parties  were  both  perpetrating  a  fraud, 
were  both  committing  a  crime ;  and  the  question  is,  which 
rule  is  to  govern  the  case,  the  one  applicable  to  dealings 
between  attorney  and  client,  or  the  rule  that  the  court  will 
not  lend  its  aid  to  either  of  the  parties  to  an  illegal  or 
fraudulent  contract,  either  by  enforcing  its  execution,  if  it 
be  executory,  or  by  rescinding  it,  if  it  be  executed. 

The  plaintiff's  counsel  insists  that  the  former  rule  should 
be  applied,  because  it  is  founded  in  considerations  of  public 
policy.  But  public  policy  also  dictated  the  adoption  of  the 
other  rule. 

The  latter  rule,  however,  is  not  of  universal  application. . 
The  taking  of  more  than  seven  per  cent  per  annum  for  the 
use  of  money  is  prohibited  by  statute,  and  all  contracts 
reserving  a  greater  rate  of  interest  are  declared  to  be  void ; 
yet  it  has  been  held  that  usurious  interest,  paid  by  a  bor- 
rower, may  be  recovered  back  independentli^f  the  statute 
allowing  such  recovery ;  that  the  maxim  inter  parte*  in  pan 
delicto^  potior  est  conditio  de/endentis  does  not  apply  to  such  a 
case,  for  the  reason  that  the  law  considers  the  borrower  the 
victim  of  the  usurer.  ( JUieaton  v.  Hxhbardj  20  JoA«.,  290.) 
Upon  the  same  principle  it  has  been  held  *  in  England  that 
money  paid  to  a  creditor  as  a  consideration  for  his  signing 
the  certificate  of  a  bankrupt,  can  be  recovered  back,  although 
by  statute  all  agreements  by  a  bankrupt  with  his  creditcNn 
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to  pay  money  for  signing  his  certificate  are  declared  void. 
(  Smith  y.  BronUey^  2  Doug.^  696.) 

In  Browning  v.  Morris  (2  Cowp.f  790),  Lord  Maksfield 
laid  down  and  enforced  the  rule  that  *'  where  contracts  or 
transactions  are  prohibited  by  positive  statute  for  the  sake 
of  protecting  one  set  of  men  from  another  set  of  men  ( the 
one  from  their  situation  and  condition  being  liable  to  be 
oppressed  or  imposed  upon  by  the  other),  there  the  parties 
are  not  in  pari  delicto;  and,  in  furtherance  of  these  statutes, 
the  person  injured,  after  the  transaction  is  finished  and 
completed,  may  bring  his  action  and  defeat  the  contract." 

Mr.  Justice  Story,  in  his  Treatise  on  Equity  Jurisprudence 
{vol.  1,  ^300),  says:  '^And  indeed,  in  cases  where  both 
parties  are  in  delicto^  concurring  in  an  illegal  act,  it  does  not 
always  follow  that  they  stand  in  pan  delicto^  for  there  may 
be,  and  often  are,  very  different  degrees  in  their  guilt.  One 
party  may  act  under  circumstances  of  oppression,  imposi- 
tion, hardship,  undue  influence  or  great  inequality  of  age 
or  condition,  so  that  his  guilt  may  be  far  less  in  degree  than 
that  of  his  associate  in  the  offence ;  and  besides,  there  may 
be,  on  the  part  of  the  court  itself,  a  necessity  of  supporting 
the  public  interest  or  public  policy,  in  many  cases,  however 
reprehensible  the  acts  of  the  parties  may  be."  In  Osbonre  v. 
Williams  (18  Ves.^  379),  cited  by  Justice  Story  under  the 
section  above  quoted,  a  bill  was  filed  by  the  representatives 
of  a  deceased  son  against  the  representatives  of  his  deceased 
father  to  compel  the  latter  to  account  for  the  profits  received 
by  him  from  the  use  of  a  vessel  employed  by  the  post-office 
department  in  the  public  service  as  a  mail  packet,  after  a 
sale  of  the  vessel  by  the  father  to  the  son.  The  father  had 
been  the  commander  of  the  vessel,  and,  on  the  transfer 
being  made,  the  officers  of  the  post-office  appointed  the  son 
as  commander  in  the  place  of  the  father.  It  appeared  that, 
just  prior  to  the  transfer  and  the  appointment  of  the  son  as 
eommander,  an  agreen^nt  had  been  entered  into  between 
the  father  and  son,  without  the  knowledge  of  the  officers 
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of  the  departmeat,  by  which  agreement,  in  consideratioii 
of  the  father's  resigning  tlie  command,  allowing  the  son 
X200  per  annum,  and  defraying  the  expenses  of  the  vessel, 
the  son  relinquished  to  the  father  all  the  earnings  of  the 

.  vessel  in  as  full  a  manner  as  if  the  transfer  had  not  been 
made  and  the  father  had  remained  in  command ;  and  it 
was  shown  that  the  profits,  of  which  an  account  was 

^sought,  were  received  by  the  father  under  this  agreement. 
It  was  held  that  this  agreement  was  illegal,  as  being  a  fraud 

-on  the  post-office,  and  also  as  being  contrary  to  the  ship 
registry  acts ;  and  the  master  of  the  rolls,  in  his  opinion  in 
the  case,  says :  <'  The  father,  therefore,  could  never  have 
enforced  it"  (the  agreement);  "  but  my  doubt  was,  whether 
the  father,  having  received  the  profits,  this  court  would 
decree  them  to  be  accounted  for  and  refunded,  or  whether 
the  general  rule  that  in  pari  delicto  potior  est  conditio  possi'- 
dcntis  should  prevail,  as  both  are  guilty  of  a  violation  of  the 
law.  Upon  an  examination  of  the  case,  however,  I  think 
the  plaintiffs  are  entitled  to  the  relief  sought  by  the  bill. 
Courts,  both  of  law  and  equity,  have  held  that  two  parties 
may  concur  in  an  illegal  act  without  being  deemed  in  all 
respects  in  pari  delicto.  I  consider  this  agreement  as  sub- 
stantially the  mere  act  of  the  father.  He  put  up  to  sale  a 
situation  which  the  young  man  would  naturally  be  desirous 
of  obtaining,  and  could  obtain  only  on  the  terms  prescribed 
by  the  father ;"  and  the  representatives  of  the  &ther  wer« 
decreed  to  account  to  the  representatives  of  the  son  for  all 
the  profits  of  the  vessel  received  under  the  fraudulent  and 
illegal  contract. 

Transactions,  contracts  and  dealings  between  parent  and 
child  are  classed  with  those  between  attorney  and  client, 
and  courts  scrutinize  such  dealings  and  interpose  to  set  aside 
'Such  contracts  for  the  same  reasons  in  the  one  case  as  in  the 
other  (1  Story's  Eq.  Jur.y  %^  307  to  310);  and  if  a  father 
will  be  compelled  to  restore  to  his  son  property  or  numey 
which  the  former  has  received  from  the  latter  under  and 
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purfloant  to  a  contract  between  them  which  was  illegal  and 
founded  in  fraud,  and  in  a  case  where  the  court  would  not 
interfere  were  it  not  for  the  confidential  relation  between- 
the  parties,  as  was  done  in  Osborne  v.  WilliamSf  I  see  no~ 
reason  why  the  same  thing  should  not  be  done  in  a  like  case, 
where  the  relation  between  the  parties  is  that  of  attorney 
and  client.  There  is  as  great  a  degree  of  confidence  reposed 
and  an  equal  sense  of  dependence  in  the  one  case  as  in  the 
other. 

In  this  case,  the  report  of  the  referee  shows  that  the 
counsel  and  advice  of  the  defendant  was  sought  by  Conway 
solely  on  the  question  whether  his  interest  in  the  contract 
could  be  reached  by  his  creditor.  The  advice  by  the  defen- 
dant to  assign  the  contract  appears  to  have  been  volunteered 
on  his  part  He  first  suggested  it,  and  if  he  had  not  so 
done,  it  is  to  be  presumed  the  assignment  would  not  have 
been- made* 

I  think  this  is  a  case  where,  on  account  of  the  relations 
existing  between  the  parties  and  the  circumstances  under 
which  the  contract  was  assigned,  the  court  was  called  upon 
to  interfere  and  compel  the  attorney  to  restore  what  he  had 
acquired  under  the  assignment,  on  being  repaid  what  he 
had  disbursed,  although  the  object  of  the  assignment  was 
to  perpetrate  a  fraud.  The  parties,  although  in  delicto^  did 
not  stand  in  pari  delicto.  In  the  transaction,  Conway  was  a 
mere  instrument  in  the  hands  of  the  defendant.  If  an 
Lttorney  will  so  far  forget  or  willfully  disregard  his  duty  to 
the  courts,  whose  license  to  practice  he  holds ;  to  his  clients, 
who,  in  consequence  of  such  license,  are  induced  to  seek 
and  act  upon  his  counsel,  and  to  the  public,  as,  for  the  pur* 
pose  of  gain  and  profit  to  himself,  to  induce  by  his  advice 
the  commission  of  fraud  by  those  who  thus  confide  in  him, 
ho  at  least  should  be  compelled  to  restore  to  his  victim  the 
fruits  of  his  iniquity.  It  would  be  a  reproach  to  our  judi- 
cial tribunals  should  they  allow  their  officers,  those  appointed 
by  them  as  their  assistants  in  the  administering  of  justice 
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and  equity^  thus  to  acquire  property  by  a  prostitution  of 
the  trust  so  confided  to  them,  and  then  to  interpose  the 
fraud,  committed  pursuant  to  their  advice  as  such  officers,  as 
a  shield  to  protect  them  in  the  possession  and  enjoyment  of 
that  property. 

The  alienage  of  the  plaintiff,  and  of  James  Conway,  the 
plaintiff's  ancestor,  constituted  no  bar  to  the  plaintiff's 
recovery.  An  alien  can  |»old  land  conveyed  to  him  as 
against  every  one  but  the  state,  and,  until  office  found,  can 
maintain  actions  for  its*  recovery  ( Bradstreei  t.  SwpervUon 
of  Oneida  J 13  Wend.f  546  ) ;  and  section  four  of  chapter  one 
hundred  and  fifteen  of  the  laws  of  lS4t5.{Lawstf  1845,  95) 
provides  that  land  held  by  a  resident  alien  at  the  time  of 
his  death  shall  descend  to  the  persons,  although  aliens^ 
who,  if  citizens,  would  have  been  the  heirs  of  the  deceased, 
had  he  been  a  citizen,  and  that  such  alien  to  whom  lands  v 
thus  descend  may  hold  the  same  as  against  every  one  but 
the  state. 

I  am  of  opinion  that  the  judgment  appealed  from  should 
be  affirmed. 

CoMSTOGK,  Selden,  Bbown,  Paiqe  and  Shakklakd,  Js., 
eoncurred  in  this  opinion. 


Judgment  affirmed 


CoBNma  and  others  t.  Blossok,  Receiver. 

K  Judge  of  the  Supreme  Court  who  has  oot  heard  the  argument  of  a  cause  b 
competent  to  sit  with  two  others  who  heard  it,  for  the  purpose  of  constitui- 
Sng  a  court,  and  a  decision  of  the  cau;e  made  by  a  court  thus  constituted, 
the  Judge  who  did  not  hear  the  argument  talcing  no  part  in  such  decision,  is 
Talid.  As  it  was  the  duty  of  the  three  Judges  who  heard  the  argument  to 
consult  together  in  relation  to  the  decision,  it  is  to  be  presumed  that  they 
did  so,  and  that  the  decision  subsequentiy  announced  is  the  rase  It  cf 
eonsultation. 
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Appeal  from  the  Supreme  Court.  In  March,  1852,  the 
Supreme  Court,  i^t  general  term  in  the  seventh  district, 
affirmed  a  previous  order,  made  at  special  term,  in  regard  to 
the  character  of  which  all  that  is  material  to  state  is,  that 
it  was  made  upon  a  summary  application  in  an  action  after 
judgment,  and  affected  a  substantial  right,  so  as  to  be  the 
subject  of  an  appeal  to  this  court.  Subsequently,  Corning 
&  Horner,  the  appellants,  moved  the  Supreme  Court,  at 
general  term  in  the'  same  district,  to  set  aside  its  order  of 
affirmance,  made  in  March,  1852,  on  the  ground  that  the 
appeal  was  heard  by  three  judges,  and  that,  when  the  decision 
thereupon  was  announced,  the  court  was  composed  of  but 
two  of  the  judges  who  were  present  upon  the  argument 
and  of  another  judge  who  did  not  hear  the  argument.  The 
court  denied  this  motion  by  an  order  made  June  14,  1855, 
and  an  appeal  from  that  order  was  taken  to  this  court. 

William  D.  WhUe^  for  the  appellants. 

John  N.  Pomeroyj  for  the  respondent. 

BowEK,  J.  The  only  question  before  this  court  is 
whether  the  order  of  March,  1852,  is  not  void  for  the  rea- 
son that  one  of  the  three  judges  who  composed  the  court, 
when  the  decision  embodied  in  the  order  was  pronounced 
did  not  hear  the  argument  of  the  motion. 

It  is  to  be  presumed  that  the  two  judges  who  heard  the 
argument,  and  who  were  present  when  the  order  was  entered, 
concurred  in  the  decision,  as  the  contrary  is  not  shown  or 
pretended ;  and  as  they  formed  a  majority  of  the  members 
of  the  court,  who  heard  the  argument,  the  decision  would 
have  been  the  same  had  the  other  judge  who  heard  the 
argument  been  present  and  dissented.  ( Codcj  ^  19.)  The 
appellant&.  consequently,  have  not  been  prejudiced  by  the 
change  complained  of;  yet  if  the  three  judges,  present  at 
the  time  the  order  was  directed,  could  not  legally  hold  a 
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courfc  for  the  purpose  of  deciding  the  motion,  the  order  it 
void  and  should  be  reversed ;  and  as  it  was  made  upon  a 
summary  application  in  an  action  after  judgment,  and 
affects  a  substantial  right  {Code,  ^  11),  the  question  of  the 
validity  of  the  order  is  properly  before  us. 

It  was  competent  for  three  judges  to  hold  a  general  term 
of  the  Supreme  Court  {Const.,  art.  VL,  ^6),  and,  as  before 
remarked,  a  majority  of  the  three  could  decide  any  question 
brought  before  the  court  for  adjudication;  and  the  only 
statute  which  it  is  contended  requires  all  the  judges  who 
have  heard  a  question  argued,  or  a  sufficient  number  thereof 
to  hold  a  court,  to  be  present  when  the  decision  thereon  is 
pronounced,  is  contained  in  2  R.  S.,  275,  ^  2.  That  sec- 
tion is  as  follows :  '^  No  judge  of  any  court  can  sit,  as  such, 
in  any  cause  to  which  he  is  a  party  or  in  which  he  is  inte- 
rested, or  in  which  he  would  be  excluded  from  being  a 
juror  by  reason  of  consanguinity  or  affinity  to  either  of  the 
parties ;  nor  can  any  judge  decide  or  take  part  in  the  decision 
of  any  question  which  shall  have  been  argued  in  the  court  when 
he  was  not  present  and  sitting  therein  as  a  judge!^  Only  the 
last  clause  of  the  section  has  any  application  to  the  ques- 
tion under  consideration.  The  two  judges  who  heard  the 
argument,  and  they  alone,  decided  the  motion,  and  they 
were  competent  to  do  so.  The  other  judge  then  present 
neither  "  decided^^  nor  "  tooTc  part  in  the  decision.^*  It  does 
not  follow  that  he  did  so  from  the  fact  that  he  formed  a 
constituent  part  of  the  court  at  the  time,  any  more  than  it 
would  if  he  had  heard  the  argument,  and  had  expressed  no 
opinion,  in  which  case  no  one  will  pretend  that  he  would 
have  "  decided,*^  or  "  taken  part  in  the  decisionJ*^  I  have  no 
doubt  but  it  was  perfectly  competent  for  this  judge,  with- 
out having  heard  the  argument,  to  sit  as  one  of  the  three 
necessary  to  constitute  the  court,  and  for  the  other  two 
members,  who  did  hear  the  argument,  to  make  the  decision, 
their  associate  taking  no  part  therein.  The  change  of 
phraseology  in  the  last  clause  of  the  'section  shows  that  the 
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legislature  intended  to  impose  na  such  restriction  as  is  con- 
tended for  by  the  appellants'  cpunsel  in  this  case. 

It  was. the  duty  of  the  three  judges  who  heard  the  argu- 
ment to  consult  ti>gether  in  relation  to  the  decision  of  the 
questions  inyolved  in  the  motion,  in  order  that  each  might 
have  the  benefit  of  the  views  of  his  brethren  to  aid  him  in 
arriving  at  a  proper  conclusion,  and  doubtless  such  consul- 
tation was  had ;  it  is  to  be  presumed  that  they  discharged 
their  duty  in  that  respect. 

I  think  that  the  order  of  June  14th,  1855,  should  be 
affirmed  with  costs. 


All  the  judges  concurring, 


Order  affirmed. 


McKtbinq  v.  Bull. 

Under  section  one  hundred  and  forty-nine  of  the  Code  of  Procednre,  a 
defendant  is  required  in  aU  cases  to  plead  any  new  matter  constituting 
either  an  entire  or  partial  defence,  and  cannot  give  such  matter  as  evidence 
in  mitigation  of  damages,  when  not  set  up  in  the  answer. 

The  complaint  alleged  that  the  plaintiff  did  labor  and  service  for  and  at  the 
request  of  the  defendant,  which  was  worth  $650,  and  concluded  with  an 
averment  that  there  was  due  the  plaintiff,  on  account  of  such  seiTice,  over 
and  above  aU  payments  and  set-offs,  S134,  and  a  demand  of  judgment  for 
that  sum  with  interest.  The  answer  consisted  only  of  a  general  denial  of 
all  the  allegations  of  the  complaint ;  Sfeld^  that  evidence  of  pa^-ment,  as  a 
defence  to  the  action,  or  of  partial  payment  in  mitigation,  was  inadmissible 
on  the  trial,  because  neither  was  pleaded. 

The  history  of  the  rule  of  evidence  at  common  law,  under  the  general  issue 
in  assumpsit,  examined  and  commented  upon  by  Selden,  J. 

Appeal  from  the  Superior  Court  of  Buffalo.  The  com- 
plaint  alleges  that  the  plaintiff  entered  into  the  employ  of 
the  defendant  on  the  12th  day  of  May,  1852,  and  continued 
xn  such  employment,  doing  labor  and  service  for  the  said 

Smith. — Vol.  IT.  38 
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defendant,  at  his  request,  until  the  3d  day  of  May,  1854^ 
and  avers  that  such  work,  labor  and  service  were  worth  the 
sum  of  $650.  It  concludes  as  follows :  '<  Tbiit  there  is  now 
due  to  this  plaintiff,  over  and  above  all  payments  and  offsets, 
on  account  of  said  work,  the  sum  of  one  hundred  and 
thirty^four  dollars,  which  said  sum  defendant  refuses  to  pay; 
wherefore  plaintiff  demands  judgment  in  this  action  for  the 
said  last  mentioned  sum,  and  interest  from  the  fourth  day  of 
May,  1854,  besides  costs." 

The  answer  consists  simply  of  a  general  denial  of  all  the 
allegations  of  the  complaint. 

Upon  the  trial,  before  Mr.  Justice  Clinton,  the  defendant 
first  offered  evidence  of  payment  as  a  defence  to  the  action, 
which  was  objected  to  and  excluded  on  the  ground  that  it 
should  have  been  pleaded.  He  then  offered  to  prove  partial 
payment,  in  mitigation  of  damages,  and  this  also  was 
excluded  for  the  same  reason.  The  jury  found  a  verdict 
for  the  plaintiff  for  $135.75,  for  which  judgment  was  entered, 
and  the  defendant  having  made  a  bill  of  exceptions,  the 
judgment  was,  on  appeal,  affirmed  by  the  Superior  Court 
at  general  term.    The  defendant  appealed  to  this  court. 

Nicholas  HUIj  for  the  appellant. 

F.  J.  Fithia7if  for  the  respondent 

Seldek,  J.  Although  the  Code  of  Procedure  has  abro- 
gated the  common  law  system  of  pleading,  with  all  its 
technical  rules,  yet,  in  one  respect,  the  new  system  which 
It  has  introduced  bears  a  close  analogy  to  that  for  which  it 
has  been  substituted.  The  general  denial  allowed  by  the 
Code  corresponds  very  nearly  with  the  general  issue  in 
actions  of  assumpsit  and  of  debt  on  simple  contract*  at 
common  law.  The  decisions  upon  the  subject,  therefore, 
in  the  English  courts,  although  not  obligatory  as  precedents 
since  the  changes  introduced  by  the  Code,  will  nevertheless 
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be  found  to  throw  much  light  upon  the  question  presented 
here. 

While  the  general  issue,  both  in  assumpsit  and  debt,  was* 
in  theory,  what  the  general  denial  allowed  by  the  Code  is 
in  fact,  viz.,  a  simple  traverse  of  the  material  allegations  of 
the  declaration  or  complaint,  yet,  from  the  different  phrase- 
ology adopted  in  the  two  forms  of  action,  a  very  different 
result  was  produced.  The  declaration,  in  debt,  averred  an 
existing  indebtedness,  and  this  amount  was  traversed  by  the 
plea  of  nil  debet, in  the  present  tense;  hence,  nothing  could 
be  excluded  which  tended  to* prove  that  there  was  no  sub- 
sisting debt  when  the  suit  was  commenced.  In  assumpsit, 
on  the  contrary,  both  the  averment  in  the  declaration  and 
the  traverse  in  the  plea  were  in  the  past,  instead  of  the 
present,  tense,  and  related  to  a  time  anterior  to  the  com 
mencement  of  the  suit.  Under  non  assumpsit,  therefore,  so 
long  as  the  rule  of  pleading  which  excludes  all  proof  not 
strictly  within  the  issue  was  adhered  to,  no  evidence  could 
be  received  except  such  as  would  tend  to  show  that  the 
defendant  never  made  the  promise.  That  this  was  the  view 
taken  of  tbese  pleas,  in  {he  earlier  cases,  is  clear. 

In  an  anon3rmous  case,  before  Lord  Holt  (1  Salh^  278), 
it  was  adjudged  '*  that,  in  debt  for  rent,  upon  nil  debet 
pleaded,  the  statute  of  limitations  may  be  g^ven  in  evidence, 
for  the  static  te  has  made  it  no  debt  at  the  time  of  the  plea 
pleaded,  the  words  of  which  are  in  the  present  tense.' 
Again,  in  Draper  v«  Glassop  (1  Lord  Ray.^  153),  the  same 
judge  said :  "  If  the  defendant  pleads  non  assumpsit,  he  can- 
not give  in  evidence  the  statute  of  limitations,  because  the 
assampsit  goes  to  the  prater  tense;  but  upon  nU  debet  the 
statute  is  good  evidence,  because  the  issue  is  joined  per 
verba  de  presenti.'^ 

We  find,  however,  that  a  practice  afterwards  grew  up, 
and  came  at  last  to  be  firmly  established,  of  allowing,  under 
thepleaof  non  assumpsit,  evidence  of  various  defences,  which 
admitted  all  the  essential  facts  stated  in  the  declaration  but 
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avoided  their  effect  by  matter  subsequent,  such  as  payment* 
accord  and  satisfaction,  arbitrament,  release,  &c.  The  his- 
tory and  progress  of  this  anomaly  is  easily  traced.  The 
first  departure  from  principle  was  in  relation  to  the  general 
issue  in  actions  of  indebitatus  assumpsit.  In  these  actions, 
the  promise  alleged  being  a  mere  legal  implication,  arising 
upon  the  facts  stated,  a  traverse  of  the  promise  was  of 
course  equivalent  to  a  traverse  of  the  allegations  upon  whicL. 
it  is  predicated.  Those  allegations  were  regarded  as,  in 
substance,  the  same  as  in  an  action  of  debt  upon  simple 
contract ;  and  hence  the  courts  concluded  that  a  plea  which 
put  them  in  issue  should  have  the  same  e&ct  as  the  plea 
of  nil  debet.  That  this  was  the  reasoning  originally  resorted 
to  is  plain  from  some  of  the  older  cases  on  the  subject.  In 
Beck/ord  v.  Clarke  (1  Sid.^  236),  which  was  an  action  of 
assumpsit  brought  upon  a  special  promise  to  secure  goods  from 
perils,  those  of  the  sea  excepted,  the  Court  of  King's  Bench 
held  that  in  assumpsit  in  fact,  upon  non  assumpsit  pleaded, 
a  release  could  not  be  given  in  evidence  as  a  defence,  but 
on  assumpsit  in  law  it  might.  So  in  the  case  of  Fiis  v. 
Freestone  (1  Mod.,  210)  it  was  held  that,  "In  an  action 
grounded  upon  a  promise  in  law,  payment  before  the  action 
brought  is  allowed  to  be  given  in  evidence  upon  non 
assumpsit ;  but  when  the  action  is  grounded  upon  a  special 
promise,  then  payment  or  any  other  legal  discharge  must 
be  pleaded." 

But,  notwithstanding  the  distinction  adverted  to  in  these 
cases,  the  admission  of  the  evidence,  even  in  actions 
of  indebitatits  assumpsit,  was  a  plain  departure  from  ti)e 
issue  upon  non  assumpsit,  which  was,  in  terms,  that  the 
defendant  had  not  promised;  a  departure,  however,  sup- 
posed to  be  justified  as  a  sacrifice  of  form  to  substance. 
But  the  courts  having  already  sacrificed  substance  to  form, 
by  allowing  an  action  of  debt  to  be  converted  into  assump* 
sit  by  the  addition  of  a  mere  fictitious  promise,  had  imposed 
upon  themselves  the  necessity  of  adhering  to  this  form. 
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By  disregarding  4t,  a  manifest  incongruity  in  pleading  was 
produced.  Tested  by  the  language  of  the  record,  there  was 
no  difiereoce  in  the  issue  formed  by  the  plea  of  non  assum^n 
sit,  whether  the  promise  was  express  or  implied.  The 
courts,  therefore,  lost  sight,  after  a  time,  of  the  distinction 
upon  which  special  defences  were  originally  admitted  in 
actions  of  indebitatm  assumpsit  alone,  and,  looking  only  at 
the  record,  took  another  stride,  and  admitted  evidence  of 
payment,  release,  arbitrament,  &c.,  under  non  assumpsit, 
without  regard  to  the  nature  of  the  promise. 

To  justify  this  a  new  theory  was  necessary,  and  we  find 

it  broached  by  an  early  writer.  ( Gilb.  C.  P.,  63.)    It  was, 

that  the  gist  of  the  action  of  assumpsit  was  the  fraud  or 

deceit  practiced  by  the  defendant  in  not  performing  his 

promise ;  and  that  this  was  put  in  issue  by  the  plea  of 

non  assumpsit.    Hence,  any  evidence  showing  that  th^e 

was  no  existing  obligation  at  the  commencement  of  the 

suit,  and,  consequently,  no  fraud  which  was  injurious  to 

the  plaintiff,  would  support  the  plea.    The  same  reasoning 

is  also  adopted  by  a  later  writer  upon  pleading.  {Lawes  on 

rij  520,  521.)    It  is,  however,  manifestly  false  and  illogi* 

sal.    Fraud  or  deceit  never  constituted  the  gist  of  the 

iction.     On  the  contrary,  it  has  ever  been  held  that  fraud 

Deed  not  be  alleged,  and,  if  alleged,  need  not  be  proved. 

ill  the  other  theories,  invented  to  account  for  the  anomaly, 

were  equally  fallacious. 

These  errors  proved,  in  their  consequences,  subvemve  of 
some  of  the  main  objects  of  pleading.  They  led  to  surprises 
upon  the  trial,  or  to  an  unnecessary  extent  of  preparation* 
The  courts,  however,  found  it  impossible  to  retrace  thei? 
steps,  or  to  remedy  this  and  other  defects  in  the  system  of 
pleading,  without  authority  from  parliament.  This  autho- 
rity was  at  length  conferred  by  the  act  of  Sd  and  4th  William 
IV.J  ch.  42,  ^  1,  and  the  judges  in  Hilary  term,  thereafter, 
adopted  a  series  of  rules,  one  of  which  was  to  correct  the 
errors  which  have  been  adverted  to.  ( 2  Cramp  If  Mees.,  10.) 
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of  the  department,  by  which  agreement,  ia  conaderatioD 
of  the  father's  resigning  the  command,  allowing  the  son 
JE200  per  annum,  and  defraying  the  expenses  of  the  vessel, 
the  son  relinquished  to  the  father  all  the  earnings  of  the 

.  vessel  in  as  full  a  manner  as  if  the  transfer  had  not  been 
made  and  the  father  had  remained  in  command;  and  it 
was  shown  that  the  profits,  of  which  an  account  was 

^sought,  were  received  by  the  father  under  this  agreement. 
It  was  held  that  this  agreement  was  illegal,  as  being  a  fraud 

-  on  the  post-office,  and  also  as  being  contrary  to  the  ship 
registry  acts ;  and  the  master  of  the  rolls,  in  his  opinion  in 
the  case,  says ;  <*  The  father,  therefore,  could  never  have 
enforced  it"  (the  agreement);  **  but  my  doubt  was,  whether 
the  father,  having  received  the  profits,  this  court  would 
decree  them  to  be  accounted  for  and  refunded,  or  whether 
the  general  rule  that  in  pari  delicto  potior  est  conditio  possi-- 
dentis  should  prevail,  as  both  are  guilty  of  a  violation  of  the 
law.  Upon  an  examination  of  the  case,  however,  I  think 
the  plaintifis  are  entitled  to  the  relief  sought  by  the  bill. 
Courts,  both  of  law  and  equity,  have  held  that  two  parties 
may  concur  in  an  illegal  act  without  being  deemed  in  all 
respects  in  pari  delicto,  I  consider  this  agreement  as  sub- 
stantially the  mere  act  of  the  father.  He  put  up  to  sale  a 
situation  which  the  young  man  would  naturally  be  desirous 
of  obtaining,  and  could  obtain  only  on  the  terms  prescribed 
by  the  father ;"  and  the  representatives  of  the  father  were 
decreed  to  account  to  the  representatives  of  the  son  for  all 
the  profits  of  the  vessel  received  under  the  fraudulent  and 
illegal  contract. 

Transactions,  contracts  and  dealings  between  parent  and 
child  are  classed  with  those  between  attorney  and  client, 
and  courts  scrutinize  such  dealings  and  interpose  to  set  aside 

*such  contracts  for  the  same  reasons  in  the  one  case  as  in  the 
other  (1  S^'s  Eq.  Jur.,  %^  307  to  310);  and  if  a  father 
will  be  compelled  to  restore  to  his  son  property  or  nM>ney 
which  the  former  has  received  from  the  latter  under  and 
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pursuant  to  a  contract  between  them  which  was  illegal  and 
founded  in  fraud,  and  in  a  case  where  the  court  would  not 
interfere  were  it  not  for  the  confidential  relation  between- 
the  parties,  as  was  done  in  Osborne  v.  Williams^  I  see  no~ 
reason  why  the  same  thing  should  not  be  done  in  a  like  case, 
where  the  relation  between  the  parties  is  that  of  attorney 
and  client.  There  is  as  great  a  degree  of  confidence  reposed 
and  an  equal  sense  of  dependence  in  the  one  case  as  in  the 
other. 

In  this  case,  the  report  of  the  referee  shows  that  the 
counsel  and  advice  of  the  defendant  was  sought  by  Conway 
solely  on  the  question  whether  his  interest  in  the  oontraot 
could  be  reached  by  his  creditor.  The  advice  by  the  defen- 
dant to  assign  the  contract  appears  to  have  been  volunteered 
on  his  part  He  first  suggested  it,  and  if  he  had  not  so 
done,  it  is  to  be  presumed  the  assignment  would  not  have 
been*  made* 

I  think  this  is  a  case  where,  on  account  of  the  relations 
existing  between  the  parties  and  the  circumstances  under 
which  the  contract  was  assigned,  the  court  was  called  upon 
to  interfere  and  compel  the  attorney  to  restore  what  he  had 
acquired  under  the  assignment,  on  being  repaid  what  he 
had  disbursed,  although  the  object  of  the  assignment  was 
to  perpetrate  a  fraud.  The  parties,  although  in  delicto^  did 
not  stand  in  pari  delicto.  In  the  transaction,  Conway  was  a 
mere  instrument  in  the  hands  of  the  defendant.  If  an 
Lttorney  will  so  far  forget  or  willfully  disregard  his  duty  to 
the  courts,  whose  license  to  practice  he  holds ;  to  his  clients, 
who,  in  consequence  of  such  license,  are  induced  to  seek 
and  act  upon  his  counsel,  and  to  the  public,  as,  for  the  pur- 
pose of  gain  and  profit  to  himself,  to  induce  by  his  advice 
the  commission  of  fraud  by  those  who  thus  coc^de  in  him, 
bo  at  least  should  be  compelled  to  restore  to  his  victim  the 
firuits  of  his  iniquity.  It  would  be  a  reproach  to  our  judi- 
cial tribunals  should  they  allow  their  officers,  those  appointed 
by  them  as  their  assistants  in  the  administering  of  justice 
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and  equity^  thus  to  acquii'e  property  by  a  prostitution  of 
the  trust  so  confided  to  them,  and  then  to  interpose  the 
fraud,  committed  pursuant  to  their  advice  as  such  officers,  as 
a  shield  to  protect  them  in  the  possession  and  enjoyment  of 
that  property. 

The  alienage  of  the  plaintiff,  and  of  James  Conway,  the 
plaintiff's  ancestor,  constituted  no  bar  to  the  plaintiff's 
recovery.  An  alien  can  j^old  land  conveyed  to  him  as 
against  every  one  but  the  state,  and,  until  office  found,  can 
maintain  actions  for  its*  recovery  ( Bradsireet  r.  Supervisors 
of  Oneida  J 13  Wejid,f  546  ) ;  and  section  four  of  chapter  one 
hundred  and  fifteen  of  the  laws  of  lS4t5>.{  Laws  of  1845,  95) 
provides  that  land  held  by  a  resident  alien  at  the  time  of 
his  death  shall  descend  to  the  persons,  although  aliens^ 
who,  if  citizens,  would  have  been  the  heirs  of  the  deceased, 
had  he  been  a  citizen,  and  that  such  alien  to  whom  lands 
thus  descend  may  hold  the  same  as  against  every  one  but 
the  state. 

I  am  of  opinion  that  the  judgment  appealed  from  should 
be  affirmed. 

CoMSTOGK,  Seldek,  Bbown,  Paiqe  and  Shankland,  Js., 
soncurred  in  this  opinion. 


Judgment  affirmed 


CoBKiKa  and  others  t.  BLOSSOisr,  Receiver. 

i.  judge  of  the  Supreme  Court  who  has  not  heard  the  argumeut  of  »  cauw  it 
competent  to  sit  with  two  others  who  heard  it,  for  the  purpose  of  constitnt- 
ing  a  court,  and  a  decision  of  the  cause  made  bj  a  court  thus  constituted, 
the  judge  who  did  not  hear  the  argument  taking  no  part  in  such  decision,  it 
valid.  As  it  was  the  duty  of  the  three  judges  who  heard  the  argument  to 
consult  together  in  relation  to  the  decision,  it  is  to  he  presumed  that  they 
did  so,  and  that  the  decision  suhsequentlj  announced  is  the  resxU  cf 
consultation. 
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Appeal  from  the  Supreme  Court.  In  March,  1852,  the 
Supreme  Court,  i^t  general  term  in  the  seventh  district, 
affirmed  a  previous  order,  made  at  special  term,  in  regard  to 
the  character  of  which  all  that  is  material  to  state  is,  that 
it  was  made  upon  a  summary  application  in  an  action  after 
judgment,  and  affected  a  substantial  right,  so  as  to  be  the 
subject  of  an  appeal  to  this  court.  Subsequently,  Corning 
&  Horner,  the  appellants,  moved  the  Supreme  Court,  at 
general  term  in  the' same  district,  to  set  aside  its  order  of 
affirmance,  made  in  March,  1852,  on  the  ground  that  the 
appeal  was  heard  by  three  judges,  and  that,  when  the  decision 
thereupon  was  announced,  the  court  was  composed  of  but 
two  of  the  judges  who  were  present  upon  the  argument 
and  of  another  judge  who  did  not  hear  the  argument.  The 
court  denied  this  motion  by  an  order  made  June  14,  1855, 
and  an  appeal  from  that  order  was  taken  to  this  court. 

William  27.  White^  for  the  appellants. 

John  N.  Pameroyj  for  the  respondent. 

BowEK,  J.  The  only  question  before  this  court  is 
whether  the  order  of  March,  1852,  is  not  void  for  the  rea* 
son  that  one  of  the  three  judges  who  composed  the  court, 
when  the  decision  embodied  in  the  order  was  pronounced 
did  not  hear  the  argument  of  the  motion. 

It  is  to  be  presumed  that  the  two  judges  who  heard  the 
argument,  and  who  were  present  when  the  order  was  entered, 
concurred  in  the  decision,  as  the  contrary  is  not  shown  or 
pretended ;  and  as  they  formed  a  majority  of  the  members 
of  the  court,  who  heard  the  argument,  the  decision  would 
have  been  the  same  had  the  other  judge  who  heard  the 
argument  been  present  and  dissented.  ( Codtj  ^  19«)  The 
appellants,,  consequently,  have  not  been  prejudiced  by  the 
change  complained  of;  yet  if  the  three  judges,  present  at 
the  time  the  order  was  directed,  could  not  legally  hold  a 
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pleaded  in  bar."  (4  Mees.  if  WelU^  4.)  A  question  maj 
arise  whether  by  the  word  *'  payment,"  as  used  in  this  role, 
payment  in  full  only,  is  meant,  or  whether  it  includes  par- 
tial  payment  also.  The  latter,  however,  must,  I  appreh^d, 
be  its  true  construction.  It  would  be  found  as  impossible 
to  discriminate  between  partial  payment  and  payment  in 
full,  when  offered  in  mitigation,  as  it  was  between  proof  of 
the  truth  of  the  charge  and  evidence  tending  to  prove  it 
true  in  the  action  of  slander  after  the  rule  adopted  in 
Undenoood  v.  Parks  {supra).  Payments  may  be  made  at 
difierent  times  and  in  different  sums,  the  evidence  in  regard 
to  some  of  which  may  be  conclusive,  and  as  to  others, 
doubtful ;  so  that  in  many  cases  it  would  not  be  known 
whether  the  proof  would  establish  complete  or  only  partial 
payments  without  first  taking  the  verdict  of  the  jury. 

The  rule  of  Trinity  term  (1st  Vicu),  therefore,  must  be 
construed  to  exclude  evidence  not  only  of  complete  but  of 
partial  payment  in  mitigation,  without  plea.  Such  a  rule 
does  not  lead  to  the  embarrassment  which  followed  the  rule 
of  Undenoood  v.  Parh.  That  rule,  in  effect,  excluded  all 
evidence  in  mitigation,  unless  pleaded,  and  there  wasno 
way  in  which  it  could  be  pleaded.  In  regard  to  payment 
there  is  no  such  difficulty,  as  that  may  be  pleaded  to  a  part 
as  well  as  to  the  whole  of  a  demand.  It  is  not  essential  to 
the  validity  of  a  plea  that  it  should  answer  the  whole  of  a 
declaration  or  coitiplaint,  or  of  any  single  count.  It  is  suf- 
ficient if  it  is  an  answer  to  so  much  as  it  professes  to 
answer.  (1  Saund.f  299  a,  note  b;  Barnes  v.  Hunt^  11  East, 
451 ;  NichoU  v.  Williams,  2  Mees.  ^  WdU,  758.) 

It  has,  however,  been  supposed  that  a  defence  could  not 
be  interposed  to  part  of  a  single  count,  except  where  sack 
count  was  capable  of  a  definite  division  into  distinct  and 
independent  parts.  But  some  of  the  modem  English  cases, 
and  especially  the  case  of  Henry  v.  Earl  (8  Mees.  Sf  WeJki 
228),  would  seem  to  show  that  it  is  not  now  so  r^^arded 
in  England,  at  least  so  far  as  the  plea  of  payment  is  cod 
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eemed ;  and  that  that  plea  may  be  interpoied  in  an  action 
•f  debt,  to  any  portion  of  an  entire  demand.  This  canse- 
qoenoe,  indeed,  would  seem  necessarily  to  follow  from  the 
new  rales  of  4th  William  JF.,  and  Itt  Vtctoria^  even  if  it 
was  otherwise  before.  The  matter  is  now  placed,  therefore, 
BL  the  English  cour^,  upon  a  footing  of  perfect  jnstice.  If 
the  demand  for  which  an  action  is  brought  has  once  existed, 
and  the  defendant  relies  upon  its  having  been  reduced  by 
payments,  he  must  appear  and  p!ead.  It  is  to  be  deter* 
mined  in  this  case  whether  we  have  kept  up  with  those 
courts  in  our  measures  of  reform. 

The  rules  of  Hilary  term  (4^A  William  JF.),  and  the 
system  of  pleading  prescribed  by  the  Code,  have,  in  one 
respect,  a  common  object,  viz.,  to  prevent  parties  from  sur- 
prising each  other,  by  proo^  of  which  their  pleadings  give 
no  notice.  Those  rules,  according  to  the  construction  put 
upon  them  by  the  courts,  were  found  inadequate,  so  far  as 
proving  payment  in  mitigation  is  concerned,  to  accomplish 
the  end  in  view;  and  it  became  necessary  to  adopt  the  rule 
of  Trinity  term  (Irt  Ftcf.),  to  remedy  the  defect.  If  the 
provisions  of  the  Code  are  to  receive,  in  this  respect,  a 
construction  similar  to  that  given  to  the  rulea^of  Hilary 
term,  then  an  additional  provision  will  be  required  to  place 
our  practice  upon  the  same  basis  of  justice  and  convenience 
with  that  in  England. 

Bat  is  such  a  construction  necessary  f  Section  one  bun- 
dled and  forty-nine  of  the  Code  provides  that  the  answer  of 
a  defendant  must  contain :  First.  A  general  or  specific  denial 
of  the  material  allegations  of  the  complaint;  and.  Second. 
A  statement  of  any  new  matter  constituting  a  defence  or 
oonnter  claim. 

The  language  here  used  is  imperative ;  •*  must  contain.'*  It 
is  not  left  optional  with  a  defendant  whether  he  will  plead 
new  matter  or  not ;  but  all  such  matter,  if  it  constitute  a 
**  defence  or  counter  claim,'*  must  be  pleaded ;  and  this  is  in 
SBtire  accordance  with  the  general  principles  of  pleading. 
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The  word  defence,  as  here  used,  mast  include  partial,  aa 
well  as  complete  defences ;  otherwise,  it  would  be  no  longer 
possible  to  plead  payment  in  part  of  the  plaintiff  *b  demand, 
except  in  connection  with  a  denial  of  the  residue ;  since 
section  one  hundred  and  fifty-three  provides  that  "ibe 
plaintiff  may,  in  all  cases,  demur  to  an  answer  containing 
new  matter,  where,  upon  its  face,  it  does  not  constitute  a 
counter  claim  or  defence.^*  Such  a  restriction  would  be  not 
only  contrary  to  the  general  spirit  of  the  Code  in  regard  to 
pleading,  but  would  obviously  conflict  with  section  two 
hundred  and  forty-four,  subdivision  five,  which  provides 
that  *<  where  the  answer  of  the  defendant  expressly,  or  by 
not  denying,  admits  part  of  the  plaintiff's  claim  to  be  just» 
the  court,  on  motion,  may  order  such  defendant  to  satisfy 
that  part  of  the  claim,"  &c.  The  words  "  expressly,  or  by 
not  denying,"  were,  it  is  true,  inserted  by  amendment  since 
the  issue  in  this  case  was  joined ;  but  they  do  not  change 
the  meaning  of  the  sentence. 

The  question  to  be  determined,  then,  is,  whether  these 
provisions  are  limited  in  their  operation  to  cases  where  the 
defendant  seeks  to  avail  himself  of  new  matter  strictly  as  a 
defence,  either  in  full  or  pro  tanto^  or  whether  they  extend 
to  the  use  of  such  matter  in  mitigation.  Were  there 
nothing  in  the  Code  to  indicate  the  intention  of  the  legis- 
lature on  this  subject,  we  might  feel  constrained  to  follow 
the  construction  put  by  the  English  courts  upon  the  rules 
of  Hilary  term ;  although  it  is  evident,  from  the  subsequent 
adoption  of  the  rule  of  Trinity  term  {1st  Ftct.),  that  this 
construction  did  not  accomplish  all  that  was  intended. 
But  section  two  hundred  and  forty-six  provides  that  in  all 
actions  founded  upon  contract,  brought  for  the  recovery  of 
money  only,  in  which  the  complaint  is  sworn  to,  if  the 
^defendant  fails  to  answer,  the  plaintiff  is  entitled  absolutely 
to  judgment  for  the  amount  mentioned  in  the  summons, 
without  any  assessment  of  damages.  It  is  plain  that,  in 
this  class  of  actions,  defendants  who  have  paid  part  only  of 


ALBANT,  DECEMBER,  1867.  809 

McKyring  v.  Bull 

the  plaintiflTs  demand  must  appear  and  plead  such  part 
pajrment,  or  thej  will  lose  the  benefit  of  it  altogether 
The  provisions  of  section  three  hundred  and  eighty-five 
afibrd  no  adequate  remedy  in  such  cases,  because  the  offer 
to  allow  judgment  for  a  part  does  not  relieve  the  defendant 
from  the  necessity  of  controverting  the  residue  by  answer. 

Section  two  hundred  and  forty-six  could  never  have  been 
adopted,  therefore,  without  an  intention,  on  the  part  of  the 
legislature,  that  section  one  hundred  and  forty-nine  should 
be  so  construed  as  to  require  defendants,  at  least  in  this 
class  of  actions,  to  set  up  part  payment  by  answer ;  and  it 
is  difficult  to  suppose  that  they  intended  the  section  to 
receive  one  construction  in  one  class  of  actions  and  a  different 
one  in  another. 

My  conclusion,  therefore,  is,  that  section  one  hundred  and 
forty-nine  should  be  so  construed  as  to  require  the  defen- 
dants, in  all  cases,  to  plead  any  new  matter  constituting 
either  an  entire  or  partial  defence,  and  to  prohibit  them 
from  giving  such  matter  in  evidence  upon  the  assessment 
of  damages  when  not  set  up  in  the  answer.  Kot  only  pay- 
ment, therefore,  in  whole  or  in  part,  but  release,  accord  and 
satisfaction,  arbitrament,  &c.,  which  may  still,  for  aught  I 
»eo»  be  made  available  in  England  in  mitigation  of  damages, 
without  plea,  must  here  be  pleaded.  In  this  respect,  our 
ifi4>w  system  of  pleadings  under  the  Code  is  more  symmetri- 
cal than  that  prescribed  by  the  recent  rules  adopted  by  the 
English  judges. 

The  judgment  of  the  Superior  Court  of  Buffalo  should  be 
Affirmed. 

Shanklanb,  J.,  delivered  an  opinion  to  the  same  effect ; 
CoMSTOCE,  Browk  and  Bowen,  Js.,  concurred ;  Paige,  J., 
expressed  no  opinion,  and  Denio,  Ch.  J.,  and  Johnson,  J., 
diaMDted. 

Judgment  affirmed. 
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A  promlMorj-  note  gi^ea  upon  an  agnemflBt  for  iosmnDee,  to  be  oonmoiBisted 
190D  the  •rpBiutton  of  a  watiMl  Inwnnee  oonpaoj  «Dd«r  the  ad  to 
previda  for  tba  laoofpontloa  of  inairanoa  aompuilaa  (<&.  808  qf  1849), 
and  made  for  the  purpose  of  compljlsg  with  the  proTisioDs  of  the  fifth 
section  of  laid  act,  and  of  constltnttng  a  part  of  the  capital  stock  therebj 
acqalred,  is  payable  abaohitelyi  mmj  be  iadoned  and  transferred  bj  thia 

"^  corporatioB  at  its  pleasure,  and  upon  the  inaolvciicy  of  the  conpaay  maf 
be  collected  by  its  leceiTer.  It  ia  no  de&nce  to  the  receivw'a  aetion  that 
the  losses,  to  the  payment  of  which  the  money  may  be  applied  whan  00^ 
lected,  hare  occurred  after  the  expiration  of  the  period  Ibr  which  tha 
maker  of  the  Boto  was  insured,  or  that  no  asBessmeot  was  made  in  mpeaa 

to  such  losses  npon  other  notes  given  to  the  company. 

• 

Appeal  from  the  Supreine  Court.  The  ftction  was 
brought  to  recover  the  amount  of  a  note  in  the  following 
words: 

**  For  valae  received,  in  policy  No*  122,  dated  August 
16th,  ISSO,  issued  by  the  Union  Mutual  Insurance  Com- 
pany, at  Fort  Plain,  N.  Y.,  I  promise  to  pay  the  said 
company,  or  their  treasurer  for  the  time  being,  the  sum  of 
five  hundred  dollars,  in  such  portions  and  at  such  time  or 
times  as  the  directors  of  said  company  may,  agreeably  to 
their  a(^  of  incorporation,  require* 

(Signed,)  «<Stobm  E.  Haight." 

The  complaint  stated  that  the  insurance  company  named 
in  the  note  was  incorporated  as  a  mutual  insurance  company, 
pursuant  to  the  general  act  providing  for  the  incorporation 
of  insurance  companies,  passed  in  1849  {]mw$  of  1849 
441);  that  it  had  been  proceeded  against,  in  the  Supreme 
Court,  as  an  insolvent  corporation,  and  that  the  plaintiff 
was,  on  the  6th  June,  1853,  appointed  receiver  of  its 
property  and  effects,  and  that  subsequently  it  had  been 
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adjudged  to  be  mflolveiit»  aod  its  property  had  been  aeques* 
terod  for  the  payment  of  its  debts^  The  eemplaint  then 
seta  forth  the  making  of  the  note  above  mentioned,  and 
averred  that  the  policy  of  insurance  mentioned  in  it  expired 
in  one  year  from  its  date.  It  also  sets  forth  certain  assess- 
ments upon  the  prenttum  notes  held  by  the  eompsDy,  made 
by  the  plaintiff  as  receiver,  which  had  been  confirmed  by 
the  Supreme  Court,  the  last  of  which  required  the  payment 
of  the  whole  amount  of  the  defendant's  note.  The  breach 
assigned  is,  the  non-payment  of  the  note  after  notice  of  the 
assessment  and  demand  of  payment* 

The  answer  sets  forth,  among  other  things,  the  written 
notice  of  intention  to  form  a  company,  subscribed,  among 
others,  by  the  defendant ;  the  charter  of  the  company,  as 
agreed  upon  by  the  persons  who  established  the  company, 
and  which  was  approved  by  the  attorney-general ;  the  pro- 
ceedings required  by  the  statute  to  establish  the  existence 
of  the  notes,  which  are  to  be  possessed  by  the  company 
before  commencing  business;  certain  by-laws  established 
by  the  directors,  and  the  policy  of  inmirance  referred  to  in 
the  note.  The  charter  states  that  the  company  is  formed 
to  make  insurances  against  losses  by  fire  and  upon  the  risks 
of  inland  navigation,  and  that  its  business  was  to  be  con- 
dacted  ^'  upon  the  plan  of  mutual  insurance ;"  that  there 
were  to  be  thirteen  directors*  the  first  set  of  whom  are 
named,  and  it  was  provided  that  they  should  be  subsequently 
elected  by  persons  holding  policies  or  their  proxies.  It 
provides  for  the  appointment  of  a  president  and  other 
i^B&cers,  and  an  executive  committee.  It  contains,  besides, 
tbe  ibllowing  articlfa:  ^' Eight.  The  rates  of  insurance  shall 
be  from  time  to  time  fixed  and  regulated  by  the  company, 
and  premium  notes  therefor  shall  be  received  from  the 
insured,  which  shall  be  paid  at  such  time  or  times  and  in 
mieh  snm  or  sums  as  the  corporation  shall  from  time  to  time 
require.  Any  person  applying  for  insurance,  so  electing, 
■tiay  pay  a  cash  premium  in  sddition  to  a  premium  note,  or 
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a  definite  sum  of  money,  to  be  fixed  by  said  corporation,  in 
full  for  said  insurance  and  in  lieu  of  a  premium  note. 
Nine.  The  capital  stock  of  this  company  shall  be  one 
hundred  thousand  dollars,  consisting  of  premium  notes  and 
'  premiums  received,  and  such  capital  as,  by  the  consent  of  the 
board  of  directors,  shall  have  been  added.  Ten.  The  board 
of  directors  may,  pursuant  to  the  provisions  of  the  said  act, 
unite  a  cash /capital,  to  any  extent,  as  an  additional  security 
to  the  members,  over  and  above  their  premium  and  stock 
notes,  and  prescribe  the  mode  and  manner  in  which  such 
cash  capital  shall  be  subscribed  and  united  as  aforesaid. 
Eleven.  The  corporation  may  divide  applications  for  insu- 
rance into  two  or  more  classes,  according  to  the  degree  of 
hazard,  and  the  premium  notes  shall  not,  in  such  case,  be 
assessed  for  any  loss  except  in  the  class  to  which  they 
belong."  It  is  stated  in  the  answer  that  the  comptroller 
appointed  three  persons,  who  are  named,  to  examine  the 
capital,  &c.,  of  the  company,  and  their  certificate  is  given, 
in  which  they  state,  on  oath,  that  the  company  "  have 
received  and  are  in  the  actual  possession  of  premium  notes, 
based  upon  applications  for  insurance,  to  the  iuU  extent 
required  by  the  fifth  section  of  the  act,  to  wit,  to  the 
amount  of  one  hundred  thousand  dollars."  The  by-laws, 
as  set  forth,  contain  the  following  among  other  provisions : 
<<  Art.  2,  ^  1.  The  company  shall  divide  their  business  and 
risks,  pursuant  to  their  charter,  into  two  distinct  classes  or 
departments,  viz. :  First  classj  or  farmers*  department.  This 
class  is  designed  for  and  confined  strictly  to  insuring,  against 
fire,  farm  property  and  detached  buildings;  Second  class^  or 
commercial  department.  This  class  is  designed  for  insuring 
stores,  shops,  merchandise  and  all  kinds  of  property  in  vil- 
lages and  cities,  excepting  what  may  be  specially  hazardous, 
which  virill  not  be  taken  by  the  company.  To  this  class 
may  be  added  risks  on  inland  navigation  and  transportation. 
The  accounts  of  each  class  shall  be  kept  distinct,  and  the  pre- 
mium notes  in  either  shall  not  be  assessed  for  any  loss  except 
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in  the  class  to  which  they  may  belong.  The  company  will 
insare  for  five  years  or  less  in  the  first  class ;  but  in  the 
second  class  for  a  time  not  to  exceed  two  years,  viz.,  one 
year  or  less  upon  stock  rates,  and  for  two  years,  and  not  less 
than  one,  mutually  or  for  cash  only;  but  not  more  than 
two-thirds  of  the  estimated  value  of  any  building,  above 
the  cellar  wall,  shall  be  insured  therein.  Every  person 
wishing  to  become  a  member  of  this  company  shall  prior 
thereto  deposit  with  the  secretaiy  or  agent  his  application 
and  survey,  and  his  premium  note  if  on  the  mutual  princi* 
pie,  dated  on  the  day  of  making  application.  •  •  •  The 
amount  of  cash  required  besides  the  premium  note  shall  be 
paid  when  application  is  made."  *'  ^  16.  Every  deposit 
note  shall  be  retained  by  the  secretary  thirty  days  after  the 
expiration  of  the  term  of  insurance  named  in  the  policy  for 
which  it  was  given,  and  until  the  amount  of  all  losses  and 
expenses  which  may  have  occurred  during  said  term  shall 
have  been  ascertained  and  paid."  ^'^  17.  The  directors 
may  make  such  assessment  on  the  premium  notes  as  may 
be  necessary  to  pay  losses  and  expenses  of  assessment;  and 
in  making  the  same  the  maker  shall  be  assessed  only  in 
proportion  to  the  time  his  note  bears  date."  *'^22.  Any 
member  of  this  company  may  at  any  time  surrender  his 
policy,  and  receive  his  premium  notes  thirty  days  thereafter, 
by  paying  his  proportion  for  losses  while  the  policy  was  in 
force."  "§  26.  The  directors  of  this  company  shall,  when- 
ever they  have  a  cash  fund  exceeding  $30,000  in  hand,  clear 
of  actual  and  contingent  losses  and  expenses,  declare  a 
dividend  upon  the  excess,  when  it  shall  amount  to  $10,000 
and  upwards,  to  all  persons  who  are  stockholders  by  virtue  of 
premium  notes^  and  whose  policies  or  renewals  are  unexpired 
on  the  day  the  dividend  is  made." 

The  answer  further  averred  that  the  plaintifi^'s  note  waa 
in  the  farmers'  department.  His  application  and  policy, 
dated  August  16th,  1850,  are  set  out;  by  which  it  appears 
tjiat  the  insurance  was  upon  his  household  property,  valued 
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at  $500,  situated  ia  hit  dweltiog-^houae  in  St.  Johnsritte, 
wMch,  in  consideration  of  two  doliara  cash  preminm,  ia 
band  paid,  and  a  premium  note  of  8600,  was  insured  hj 
the  corporation  for  one  year  against  loss  or  damage  bj  fire. 
Bj  a  clause  in  the  policy,  it  was  stated  that  it  waa  made 
and  accepted  subject  to  the  by-laws  and  conditions  of  the 
company.  The  answer  admitted  that  this  note  ^^wat  on^  rf 
the  premium  noUs  in  the  possession  of  the  Union  Insurance  Com- 
pany,  and  formed  a  part  of  the  0100,000  of  original  eapUal 
rrferred  to  in  the  aforesaid  certi/ieatt?^  of  the  persons  appointed 
by  the  comptroller  to  examine  the  company's  affidrs, "  which 
certificate  is  dated  August  9th,  1850,  and  that  the  said  note, 
as  to  its  number  and  date,  was  in  blank  when  produced  to 
said  commissioners,  and  that  the  date  was  thereafter  inserted, 
with  the  approval  of  the  defendant,  to  conform  in  date  to 
the  other  premium  notes  referred  to  in  said  certificate ;  if 
which  company  the  defendant  was  then  a  director." 

The  point  of  defence  in  the  answer  is,  that  the  compsoy 
had  embarked  in  the  business  of  insuring  ^*  upon  the  plan 
t  of  cash  insurance,"  receiving  from  the  assured  a  cash  pra- 
mium,  fixed  by  the  directors,  in  full  of  the  insurimce  and  in 
lieu  of  a  premium  note,  and  that  nearly  all  the  losws,  to 
pay  which  the  assessment  on  the  plaintiff's  note  and  the 
other  premium  notes  was  made,  were  losses  incurred  in  that 
business,  which  the  answer  alleged  the  plaintiff  had  no 
authority  to  engage  in.  It  was  stated  that  the  premium 
notes  taken  upon  the  proper  business  of  mutual  insurance, 
and  still  held  by  the  plaintiff,  were  more  than  mffieient 
to  pay  the  debts,  now  due  by  the  company,  arising  out 
of  the  last  mentioned  business;  and  that  all  the  cash 
the  plaintiff  had  received  upon  both  branches  of  the 
business  had  been  expended  in  paying  losses  upon  both 
classes  of  policies. 

The  plaintiff  demurred  to  the  answer,  and  it  was  adjudged 
insufficient  by  the  Supreme  Court,  and  the  plaintiff  had 
judgment  for  the  amount  of  the  note,  which  was  affirmed 
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At  the  general  term  in  the  suth  diatriet    The  defendant 
appealed* 

r  Qridlmff  for  the  appellant. 

A  iZ«  MjfgM^  for  the  respondent 

Dehio,  Ch.  J«    Prior  to  the  enactment  of  the  statute  of 
1S49,  which  authorises  the  creation  of  corporations  by  the 
act  of  the  parties,  without  the  interyention  of  the  legislature, 
for  the  purpose  of  carrying  on  the  business  of  insurance,  a 
great  number  of  corporations  had  been  formed,  under  special 
legislatiye  charters,  for  transacting  that  business  upon  what 
is  called  the  mutual  principle.    Though  there  was  consider- 
able diversity  in  the  provisions  of  some  of  these  charters,  the 
modes  in  which  the  principle  of  mutuality  was  sought  to  be 
worked  out  were  two  only*    By  one  of  them,  the  parties 
insured  were  to  deliver  to  the  officers  of  the  corporation 
their  several  notes,  called  premium  notes,  for  such  sums  as 
might  be  determined  by  the  directors,  and  to  pay  down  a 
small  part  of  these  notes,  not  exceeding  five  per  cent.    The 
balance  of  the  notes  was  to  stand  as  a  security  for  the  pay- 
ment of  any  losses  which  might  occur,  and  of  the  expenses 
of  the  business,  over  and  above  the  amount  to  be  paid  down. 
For  this  purpose  the  notes  were  to  be  assessed,  whenever 
occasion  should  require,  in  proportion  to  their  respective 
amounts.    The  plan  required  that  the  premium  notes  should 
each  bear  the  same  proportion  to  the  amount  insured,  where 
the  hazard  was  equal,  and  that  they  should  be  of  such  an 
amount  as  in  the  aggregate  to  cover  the  losses  which,  upon 
any  probable  contiDgency,  might  happen;  but,  to  guard 
ligainst  an  error  in  that  respect,  there  was  a  power  to  call 
in  from  the  insured  persons  one  dollar  upon  every  hundred 
of  the  amount  insured,  in  addition  to  the  full  amount  of  the 
premium  notes.    It  was  upon  this  scheme  that  the  Jefferson 
Ooonty  and  the  Madison  County  Insurance  Companies  were 
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formed.  {Lam  ^1836, 42;  u/.,  89.)  And  dariog  the  same 
and  subsequent  sessions  of  the  legislature,  a  great  many 
other  companies  were  created,  in  which  the  charters  of  these 
companies  were  adopted  by  a  simple  reference  to  them 
The  other  method  of  carrying  on  the  plan  of  mutual  insu 
ranee  wa^  exemplified  in  tiie  charters  of  a  great  number  of 
corporations,  located  for  the  most  part,  but  not  wholly,  in 
the  city  of  New- York.  The  first  of  these  was  the  Mutual 
Safety  Insurance  Company.  {Laws  of  1838,  217.)  The 
insured  in  this  and  similar  companies  were  to  pay  their 
premiums  in  cash ;  and  the  money  thus  realized,  over  and 
above  the  amount  required  to  be  paid  out  for  losses  sjii 
expenses,  was  to  be  invested  in  safe  securities  and  to  accu 
mulate.  A  reckoning  was  to  be  made  annually,  and  eack 
member  was  to  be  credited  with  a  part  of  the  profits  realized 
in  proportion  to  the  amount  of  premiums  paid  by  him,  am 
to  have  a  certificate  therefor  in  the  books  of  the  corporation 
These  profits,  however,  were  not  to  be  drawn  out  at  once 
but  were  to  remain  as  a  security  for  future  losses.  In  these 
companies  the  members  would  not  actually  receive  then 
shares  of  the  profits  until  the  expiration  of  the  charter  or  the 
dissolution  of  the  corporation;  but  by  the  acts  incorpontting 
some  of  the  other  companies  of  this  class,  the  certificates 
were  to  be  paid,  in  the  order  of  the  time  when  they  wer; 
issued,  out  of  the  accruing  profits,  after  a  certain  large 
amount  had  been  realized  and  invested.  In  the  United 
Insurance  Company  this  amount  was  fixed  at  $500,000. 
(  LaiDs  0/^1840, 262,  ^11. )  Charters  containing  these  general 
features,  with  certain  modifications  not  material  to  the  pre- 
sent purpose,  continued  to  be  granted  by  the  legislakire, 
till  the  Atlantic  Mutual  Insurance  Company  was  incorporated 
in  1842,  when  a  new  feature  was  introduced.  As  this  pro- 
vision has  been  the  subject  of  repeated  adjudications,  which 
are  supposed  to  have  a  bearing  upon  the  present  questions, 
it  is  given  entire.  *'  The  company,  for  the  better  security  o^ 
its  dealers,  may  receive  notes  for  premiums,  in  advance,  of 
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persons  intending  to  receive  its  policies,  and  may  negotiate 
such  notes,  for  the  purpose  of  paying  claims  or  otherwise, 
in  the  course  of  its  business;  and  on  such  portions  of  said 
notes  as  may  exceed  the  amount  of  premiums  paid  by  the 
respective  signers  thereof,  at  the  successive  periods  when 
the  company  shall  make  its  annual  statements,  as  herinafter 
provided  for,  and  on  new  notes  taken  in  advance  thereafter, 
a  compensation  to  the  signers  thereof,  at  a  rate  to  be  deter- 
mined by  the  trustees,  but  not  exceeding  five  per  cent  per 
annum,  may  be  allowed  and  paid  from  time  to  time." 
(  Laws  of  1842,  261,  ^  12. )  The  subsequent  charters  of  this 
class  generally  contained  this  provision.  For  other  examples 
of  this  method  of  insurance,  see  Laws  of  1840, 259 ;  id.,  1841 , 
195,  196,  229;  id.,  1842,  263,  301, 373, 387;  id.,  1843,  50, 
65,  66,  71,  73, 199,  275,  285. 

No  considerable  capital  or  fund  was  required  to  be  possessed 
by  the  corporations  of  either  class  as  a  preliminary  to  the 
commencement  of  the  business.  In  the  Jefferson  County  and 
Madison  County  Mutuals,  and  in  those  of  that  class,  it  was 
forbidden  to  issue  policies  until  applications  had  been  made 
for  insurance  for  at  least  $50,000 ;  the  companies  of  the  other 
class  were  required  to  have  applications,  in  some  instances, 
for  the  insurance  of  $500,000;  for  others,  of  $250,000 
^efore  they  could  commence  business.  The  premiums,  at 
the  usual  rates,  upon  even  the  largest  of  these  sums,  would 
be  too  small  to  indemnify  the  insured  against  any  considerable 
loss.  But  the  theory  was  that  the  parties  were  mutually 
insurers  of  each  other,  and  if  the  premium  notes  in  one  case 
and  the  rates  of  insurance  in  the  other  were  fixed  at  a  suffi- 
ciently large  amount,  there  was  not,  apparently,  any  fault 
in  the  arrangement,  especially  if  a  large  business  could  be 
at  once  entered  upon.  The  provision  above  quoted,  allowing 
notes  to  be  taken  as  premium,  in  advance,  would  tend  to 
strengthen  the  companies  to  which  it  was  applicable. 

As  to  the  government  of  these  corporations,  there  being, 
properly  speaking,  no  stockholders,  it  was  intrusted  to 
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directors  chosen  by  parties  holding  policies^  or,  in  the  later 
of  the  Kew^York  mutuals,  by  policy  holders  and  parties 
having  certificates  of  profits;  and  all  policy  holders  were 
declared  members  of  the  respective  corporationA. 

By  the  foregoing  outline  it  will  be  seen  that  the  principle 
of  mutual  insurance,  as  it  was  known  to  the  laws  of  thif 
state  prior  to  the  passage  of  the  general  act  of  1849,  con 
sisted  in  the  association  of  individuals  for  the  purpose  of 
insuring  each  other.  The  association  was  not  to  have  an; 
dealings  in  regard  to  insurance  except  with  its  own  members 
Each  one  of  these  members  was  to  be  insured,  and  to  be 
indemnified,  in  the  case  of  a  loss,  at  the  expense  of  all  the 
other  members.  The  advantage  which  the  individual  aaso* 
ciates  would  derive  would  consist  in  the  ability  to  procure 
their  property  to  be  insured  for  a  price  which  would  not 
exceed  the  actual  amount  of  the  risk  and  their  respective 
proportions  of  the  expenses  of  transacting  the  business. 
The  profit,  which,  in  other  cases,  the  assured  party  pays  to 
the  capitalists  who  invest  their  money  in  the  business,  wonld 
be  saved.  The  general  principle  was  precisely  the  same  in 
both  classes  of  companies  which  have  been  mentioned.  In 
the  first  class  the  associates  were  never  to  be  called  upon  to 
pay  money  except  for  actual  losses  and  necessary  expenses. 
In  a  period  sufficiently  long  to  annul  the  efiect  of  favorable 
or  unfavorable  coincidences,  and  supposing  the  management 
to  be  perfect,  the  amount  so  paid  would  be  precisely  identi- 
cal with  the  actual  hazard  insured  against  and  the  just  share 
of  the  expenses.  In  the  other  class  of  companies,  although 
the  associates  might  be  obliged,  in  the  first  instance,  to  pay 
more « money  than  the  real  value  of  the  risk,  in  order  to 
make  the  company  safe  and  strong,  the  excess  would  be 
returned  them  in  the  form  of  profits,  which,  although  not 
immediately  realizable,  would  be  managed  and  accumulated 
for  their  benefit,  and,  if  not  absorbed  in  subsequent  losses 
would  be  eventually  paid  to  them  or  their  representatives 
It  should  be  reniembered  that,  in  all  the  special  charto» 
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which  have  been  referred  to,  the  first  set  of  directors  were 
named.  The  legislature  must,  therefore,  be  supposed  to  have 
known  the  individuals  in  whose  hands  they  reposed  the 
powers  contained  in  the  several  charters,  and  who  were  to 
set  tiie  respective  corporations  in  motion,  and,  for  a  time  at 
least,  to  superintend  their  operations.  The  constitution  of 
1846  forbade  the  ganting  of  special  charters,  unless  in 
exceptional  cases;  and,  if  this  business  of  mutual  insurance 
were  to  be  continued  by  the  creation  of  other  corporations, 
it  would  become  necessary  to  provide  for  their  creation  by 
a  general  law ;  and  this  was  done  by  the  adoption  of  the ' 
statute  of  1849,  the  construction  of  which,  in  several  par- 
ticulars, raises  the  questions  which  we  are  now  called  upon 
to  determine. 

The  present  action  is  brought  to  recover  the  amount  of 
a  note  made  by  the  defendant  for  the  purpose  of  assisting 
to  form  a  mutual  insurance  company  under  the  act.  The 
fifth  section  declares  that  no  mutual  insurance  company 
shall  commence  business,  out  c^  New-York  and  Eangs 
county,  until  agreements  shall  have  been  entered  into  for 
insurance,  the  premiums  on  which  shall  amount  to  $100,000, 
nor  until  notes  shall  have  been  received  for  such  premiums, 
payable  at  the  end  of  or  within  twelve  months  from  the 
date  thereof;  and  it  is  declared  that  the  notes  so  taken 
shall  be  deemed  valid,  and  shall  be  negotiable  and  collect- 
able for  the  purpose  of  papng  any  losses  which  may 
accrue  or  otherwise.  By  the  eleventh  section,  provision  is 
made  for  verifying,  by  means  of  an  examination,  the  exist- 
ence and  the  possession  by  the  company  of  these  notes; 
and  the  evidence  furnished  by  such  examination,  together 
with  the  charter,  is  declared  to  be  the  authority  of  the 
company  to  commence  business  and  to  issue  policies.  The 
answer  admits  that  the  note  sued  on  was  one  of  those 
which  were  furnished  for  the  purpose  of  complying  with 
the  provinon  referred  to ;  that  it  was  produced  to  commis- 
sioners who  made  the  examination  required  by  the  eleventh 
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section,  its  number  and  date  being  then  blank.  This 
examination  was  made  on  or  pnor  to  the  9th  day  of  Augusti 
1850;  for  the  certificate  of  the  commissioners  is  dated  on 
tiiat  day.  Subsequently,  it  is  stated,  and  on  the  sixteenth 
day  of  the  same  month,  the  defendant  took  out  a  policy  of 
insurance  of  the  company,  upon  property  valued  at  $500, 
and  in  that  instrument  the  note  and  the  sum  of  $2  was 
stated  as  the  consideration  upon  which  the  company  assumed 
the  risk,  and  the  note  was  then  filled  up  with  the  number 
of  the  policy  and  its  date.  Prior  to  this,  a  charter  had  been 
agreed  on  and  approved  by  the  attorney-general,  and  a 
code  of  by-laws  had  been  formed,  respecting  which  it  is 
sufficient  to  say  that  they  contemplated  and  provided  fur 
conducting  the  business  upon  the  system  of  notes  to  be 
given  by  the  insured,  which  were  not  to  be  paid  or  collected 
at  all  events,  or  to  be  negotiated,  but  which  were  to  operate 
as  guarantees  for  the  payment  of  such' share  of  the  losses 
and  expenses,  not  exceeding  the  amount  of  the  notes,  as 
the  makers  might  be  legally  called  upon  to  pay.  In  this 
respect,  the  plan  of  the  Jefierson  County  and  the  Madison 
Company  charters  is  substantially  adopted,  though  it  is  not 
carried  out  with  the  same  precision  and  particularity  as  in 
these  charters.  The  general  act  of  1849  does  not  prescribe 
the  manner  in  which  the  business  of  mutual  insurance  shall 
be  carried  on  by  the  mutual  companies  which  are  to  be 
created  under  it.  The  allusion  to  it  as  a  peculiar  system  is 
as  the  plan  of  mutual  insurance,  and  the  companies  which 
are  to  be  conducted  upon  this  system  are  distinguished  from 
those  having  a  capital  stock  only  by  being  called  mutual 
insurance  companies,  or  mutual  companies.  The  particular 
mode  of  operation  was  left  to  be  provided  for  by  the  charter 
which  should  be  adopted  by  the  associates,  subject  to  be 
approved  of  by  the  attorney-general,  who  was  to  see  that 
it  is  not  in  violation  of  the  constitution  or  of  any  law.  I 
shall  presently  have  occasion  to  state  my  views  of  what 
such  a  charter  may  lawfully  contain.    It  is  sufficient  here 
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to  say  that  I  entertain  no  doubt  but  that  the  charter  of  the 
Union  Company  is  legal,  in  so-far  as  it  provides  for  premium 
not«s  intended  as  guarantees,  to  be  available  only  to  the 
extent  of  the  proportion  of  losses  and  expenses  properly 
chargeable  thereon.  The  question  to  be  determined  in  this 
case  is,  whether  the  note  sought  to  be  recovered  is  to  be 
considered  as  payable  absolutely,  or  whether  it  is  to  be 
taken  to  be  a  guaranty,  and  only  recoverable  to  the  extent 
of  a  just  proportion  of  the  losses  and  expenses.  If  it 
belongs  to  the  last  mentioned  class  of  notes,  the  plaintiff 
was  bound  to  show  that  it  had  been  assessed  for  losses 
properly  chargeable  upoii  the  defendant  in  respect  to  it ; 
and  the  defendant  would  be  at  liberty  to  show,  if  he  were 
able,  that  the  whole  or  a  part  of  the  amount  claimed  was 
for  losses  arising  out  of  a  business  which  the  directors  had 
no  right  to  transact.  If  the  note  was  payable  absolutely, 
there  was  no  occasion  for  an  assessment,  for,  the  corporation 
being  insolvent,  the  receiver  is  entitled  to  enforce  all  the 
securities  belonging  to  it  for  the  purpose  of  paying  its 
debts. 

I  am  of  opinion  that  the  note  was  absolute,  and  payable 
at  all  events  without  an  assessment.  The  language  of  the 
fifth  section  does  not  admit  of  any  other  interpretation.  It 
seems  to  me  to  be  chosen  with  a  view  to  distinguish  the 
notes  to  be  given  from  such  as  would  operate  merely  as 
guarantees,  and  require  an  assessment.  They  are  to  be 
given  for  premiums  in  advance  upon  risks  contracted  to  be 
taken.  They  are  to  be  considered  as  capital.  They  are  to 
be  valid,  that  is  operative,  of  themselves,  and  not  on 
account  of  the  happening  of  another  event,  such  as  the 
occurrence  of  losses.  They  are  to  be  negotiable,  and  may 
therefore  be  indorsed  and  transferred  by  the  corporation  at 
its  pleasure ;  and  they  are  to  be  collectable,  and  may  be  sued 
for  and  recovered,  when  they  have  matured.  They  may, 
moreover,  be  transferred  or  collected,  not  only  to  pay  losses, 
but  otherwise,  that  is,  to  obtain  money  for  any  other  lawful 

Smtth.— Vol..  11.  41 
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purpose.  This  language  cannot,  in  my  opinion,  be  other- 
wise understood  than  as  describing  ordinary  promissory 
notes,  available  for  all  the  purposes  for  which  such  notw 
are  usually  available. 

The  apparent  purpose  of  tiie  provision  leads  to  the  same 
conclusion.  The  public  interest  required  that  these,  com 
panics  should  be  useful  institutions,  and,  to  be  such,  they 
ought  to  be  strong  and  safe.  The  first  class  of  mutual 
companies  which  have  been  mentioned  transacted  only  a 
limited  business,  because,  they  had  no  fund  for  the  pay- 
ment of  losses,  and  could  only  liquidate  them  by  means  of 
assessments  upon  a  large  number  of  guaranty  notes.  The 
collection  of  these  assessments  was  a  slow  and  uncertain 
operation,  and  did  not  answer  the  purpose  of  parties  enti- 
tled to  indemnity.  The  companies  of  the  other  class  had 
nearly  all  failed  from  a  similar  defect,  the  want  of  an 
available  fund  for  the  payment  of  losses.  In  the  companies 
which  the  legislature  was  about  providing  for,  there  was  an 
additional  reason  for  requiring  proper  safeguards.  They 
might  be  organized  by  anybody,  and  upon  any  motives 
No  public  authority  was  required  to  pass  upon  the  charactei 
or  circumstances  of  their  undertakers.  There  existed,  there- 
fore, a  good  reason,  arising  out  of  the  history  of  mutud 
insurance  in  this  state,  as  well  as  from  the  nature  of  the 
case,  for  requiring  a  fund,  if  not  in  cash  or  safe  investments, 
at  least  in  obligations  payable  absolutely,  and  immediately 
available  for  the  indemnity  of  citizens  who  should  become 
members  by  insuring  in  such  companies.  I  conclude,  there- 
fore, that  these  notes  were  intended  to  be  actual  aecurities 
for  the  money  mentioned  in  them,  and  that  it  was  intended 
that  they  should  be,  or  at  least  might  be,  colltscted  at  matu- 
rity, and  that  the  amount,  if  not  immediately  needed!  fbr 
expenditure,  should  be  invested  in  more  safe  and  permanent 
securities,  according  to  the  provisions  of  the  eighth  seotion 
of  the  act  The  equivalent  which  the  makers  of  the  ^lotes 
were  to  have,  as  a  consideration  for  giving  them,  waat  right 
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to  be  insured  in  the  compaDj  for  such  an  amotint  that  the 
premmms  would  absorb  the  amount  of  the  notes.  When 
this  should  be  done,  and  the  notes  should  be  paid/ that  part 
of  th<^  transaction  would  be  consummated.  If  the  defen- 
dant's theory  of  the  effect  of  these  notes  is  correct,  this 
consequence  would  follow :  When  the  term  of  insurance 
which  the  makers  of  the  notes  should  effect  had'  expired, 
and  the  losses,  if  any,  arising  during  that  period,  had  been 
adjusted,  the  notes  would  be  given  up,  and  the  capital  or 
fund  which  the  legislature  had  thus  provided  would  be 
gone.  The  defendant,  for  instance,  took  out  a  policy  for 
one  year.  If  the  other  makers  of  the  $100,000  of  notes 
did  the  same,  these  notes  would  all  become  inoperative  at 
the  end  of  the  year,  except  for  the  payment  of  the  losses 
which  had  arisen  during  that  time.  The  company  would 
afterwards  proceed  under  the  guaranty  note  system,  and 
without  any  other  capital  or  fund.  The  legislature,  I  am 
persuaded,  did  not  intend  merely  to  reproduce  that  system. 
They  designed  to  provide  foi^  a  safer  and  a  better  one,  by 
requiring  securities  in  the  nature  of  invested  capital,  which 
should  be  available  to  pay  all  losses. 

I  do  not  attach  any  importance  to  the  fact  that  the  defen- 
dant, after  having  exhibited  his  note  to  the  commissioners 
appointed  by  the  comptroller,  or  suffering  it  to  be  done, 
took  out  a  policy  by  which  he  was  insured  upon  property 
of  the  same  value  as  the  amount  of  the  note.  The  note 
had  the  effect  declared  by  the  statute,  when,  after  being 
signed  and  delivered,  the  company  had  become  organized 
for  the  transaction  of  business,  and  that  effect  was  not 
impaired  by  what  was  subsequently  done  respecting  this 
policy  It  was,,  probably,  then  considered  that  it  was  a 
deposit  or  guaranty  note ;  but  this  was  an  error  in  matter 
of  law,  and  does  not  prejudice  the  plaintiff. 

There  is  a  striking  similarity  in  intention  between  the 
provision  under  which  the  note  was  given  and  the  section 
which  I  have  quoted  from  the  charter  of  the  Atlantic 
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Mutual  Insurance  Company,  and  which  section  is  repeated 
in  all  the  subsequent  charters  of  that  class.  Under  botb 
enactments  the  notes  are  to  be  given  for  premiums,  iv 
advance,  and  the  purpose,  in  each  case,  is  to  afford  bette/ 
security  to  the  dealers  than  they  would  otherwise  have 
The  possession  of  the  notes,  with  the  right  in  the  compani 
to  regulate  or  collect  them,  affords,  in  both  cases,  a  kind  ot 
fund  out  of  which  losses  may  be  paid.  The  only  percep- 
tible difference  is,  that  for  the  notes,  given  pursuant  to  thir 
provision  in  the  special  charter,  the  signers  are  to  receive  i 
compensation  out  of  the  profits,  while  there  is  no  such  pro 
vision  in  regard  to  the  notes  given  under  the  general  law , 
but  in  these  cases  the  makers  are  the  parties  engaged  in 
getting  up  the  companies,  and  are  supposed  to  find  theii 
advantage  in  the  success  of  the  enterprise.  Now,  the  noter 
given  under  the  aforesaid  twelfth  section  have  frequentl} 
been  before  the  courts,  and  it  is  perfectJy  well  settled  in 
the  courts  of  original  jurisdiction,  and  in  this  court,  thai 
they  are  payable  absolutely,  and  may  be  collected  withoul 
any  allegation  of  losses  and  without  an  assessment.  {FvnM 
V.  QUchristy  1  Sand/.,  63 ;  Brouwer  v.  WU,  id.,  629 ;  Tk 
tame  v.  Appleby,  id.,  158 ;  Hone  v.  Allen,  id.,  171 ;  Hone  v. 
Folger,  id.,. 177 ;  Caryl  v.  McElrath,  3  id.,  176;  Deraisma 
V.  Merchants^  Mutual  Insurance  Co.,  1  Comst.,  371 ;  Hawlani 
V.  Meyer,  3  id.,  290;  Broum  v.  CrooJce,  4  id.,  61;  Emmet  r. 
Reed,  4  Seld.,  312.) 

The  result  of  these  views  is  that  the  judgment  should  be 
affirmed. 

All  the  judges,  except  Faiqe,  J.,  who  expressed  no 
opinioni  concurred 

\  Judgment  affirmed. 
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Dows  V.  P£RRiN  and  another.  \m  S 

£T{d«Dce  that  the  clerk  of  a  firm,  engaged  at  Bnfblo  in  Urm  ««sitioB9  ot 
common  carriers  upon  the  Erie  canal,  and  also  of  buying  and  selling  grain 
for  their  own  account,  had  sometimes  made  out  and  signed  the  name  of  the 
firm  to  papers  relating  to  the  shipment  of  the  property  of  others,  which 
caioe  into  their  hands  as  forwarders,  does  not  authorize  the  submission  U: 
a  Jury  of  the  question,  whether  he  was  authorized  to  execute,  on  behalf  of 
the  firm,  a  paper  which  purported  to  be  a  transfer  from  it  to  a  third  party 
of  a  quantity  of  com,  the  property  of  the  firm,  and  a  contract  to  transport 
it  for  such  party  to  New  -York. 

A  bill  of  lading  is  only  so  far  negotiable  as  to  protect  a  bona  fide  endorsee 
thereof,  for  yalne,  from  the  exercise  by  the  consignor  of  the  right  of 
stoppage  in  iransiiu ;  but  when  such  bill  of  lading  is  obtained  by  ftaud 
from  the  owners  of  the  goods,  and  there  has  been  in  point  of  fact  no  sale 
of  them,  an  indorsee,  though  taking  in  good  faith  and  for  value,  can  obtain 
no  better  title  to  the  goods  than  the  indorser  had.  The  bill  is  of  no  effect 
except  when  the  assignor  has  at  the  time  some  right  or  authority  operative, 
as  against  the  owner  until  rescinded  by  him. 

Appeal  from  the  Superior  Court  of  New -York  city. 
The  action  was  brought  to  recover  the  possession  of  about 
five  thousand  bushels  of  com.  On  the  trial,  before  Mr. 
Justice  Oaklet,  it  was  proved  that  Dows  &  Carey,  com- 
liiBsion  merchants  of  New -York  city,  had  agreed  with  I.  F. 
Sack,  of  Rochester,  to  advance  thirty-eight  cents  per  bushel 
ipon  com  which  he  should  consign  to  them,  upon  his 
delivering  to  their  agent  at  Rochester  shipping  bills  therefor ; 
that  Mack  delivered  to  their  agent,  on  the  8th  of  August, 
1848,  bills  purporting  the  shipment  of  the  com  in  question, 
at  Buffalo,  by  two  canal  boats,  to  the  care  of  Dows  &  Carey. 
New -York,  for  account  of  I.  F.  Mack.  The  bills  were 
Bigned  "Niles  &  Wheeler,  per  E.  H.  Walker.''  E.  H. 
Walker  was  a  clerk  in  the  office  of  Niles  &  Wheeler,  who 
were  forwarders  at  Buffalo,  acting  agents  of  a  line  in  which 
they  and  the  defendant  Caleb  were  interested  as  partners, 
md  were  also  engaged  in  the  purchase  upd  sale  of  grain  on 
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their  own  account.  Upon  the  delivery  of  these  bills  to  theg_ 
agent,  the  plaintiffs  accepted  and  Bubsequentlv  paid  drafts 
drawn  upon  them  by  Mack  for  the  amount  of  the  stipulated 
advances.  The  defendants  offered  to  prove,  as  follovTS :  the 
com  originally  belonged  to  Niles  &  Wheeler,  who  owned  and 
had  it  in  their  actual  possession,  at  Buffalo,  on  the  8th  of 
August,  1848.  On  that  day  they  agreed  with  one  James  0 
Bloss  to  give  him  the  reiusal,  or  right  to  purchase  the  eom, 
at  forty-four  cents  a  bushel,  until  Friday,  the  eleventh  of 
August ;  that  the  com  should  be  shipped  on  the  boats  of 
Niles  &  Wheeler,  as  their  property,  and  should  become_ 
Bloss*  property  if  paid  for  within  the  stipulated  time,  but 
not  otherwise.  It  was  shipped  accordingly  on  two  boats, 
and  the  boats  left  Buffalo  on  the  ninth  and  tenth  of  -August, 
with  regular  bills  of  lading,  signed  by  their  captains  and 
Niles  &  Wheeler  respectively,  consigning  the  com  to  M. 
M.  Caleb  &  Co.,  of  New -York,  a  forwarding  firm  of  which 
Niles  &  Wheeler  were  members.  The  defendant  Perrin 
was  master  of  one  of  the  boats,  and  Caleb,  the  other  defen- 
dant, was  one  of  the  firm  of  M.  M.  Caleb  &  Co.  Bloss 
obtained  the  instmments,  upon  the  production  of  which  the 
plaintiflfe  made  their  advances,  Jjyijalsely  representing  to 
Walker,  the  clerk  of  Niles  &  Wheeler,  that  he  had  bought 
the  corn  of  the  lattei ;  and,  as  soon  as  they  were  obtained, 
he  transmitted  them  to  Mack,  at  Rochester,  who  delivered 
them  to  the  plaintifi^'s  agent,  procured  the  advances  upon 
them,  and  immediately  absconded,  being  then  insolvent 
On  the  eleventh  cby  of  August,  the  last  day  Bloss  had  to 
pay  for  the  com,  he  informed  Niles  &  Wheeler  that  he 
could  not  pay  for  it;  that  he  bad  been  acting  for  Uaek 
and  had  no  interest  in  the  com,  and  that  he  had  obtained 
the  shipping  bills  from  Walker,  their  elerk.  This  was  the 
first  information  they  had  of  the  h'ansaction  with  Walker, 
njfl  they  immediately  took  steps  to  notify  the  plaintifli 
telegraph  and  to  guard  their  ^n^  rights.    This  evi 
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ience  was  excluded  by  the  court,  usder  exceptions  by  the 
defendants. 

It  was  proved  by  the  defendants  that  Walker,  the  clerk 
from  whom  Bloss  ob tamed  the  shipprng  bills,  had  in  fact  no 
authority  to  give  thein.  He  had  never  signed  shipping 
papers  of  a  like  character,  nor  any  the  effect  of  which  was 
to  transfer  or  authorize  the  transfer  of  the  property  of  Niles 
ft  Wheeler.  He  bad  signed  papers  where  Niles  ft  Wheeler 
had  received  freight  which  came  down  Lake  Erie,  and 
which  they  shipped,  by  boats  other  than  their  own,  to  places 
along  the  canal,  to  enable  the  captains  or  owners  of  the 
boats  to  comply  with  the  statute  in  relation  to  clearances  on 
the  canal,  but  never  when  the  property  was  destined  to 
New -York,  except  when  it  was  sent  to  the  partners  M.  M. 
CSaleb  ft  Co.  The  papers  he  had  signed  were  always  deliv- 
ered to  the  captains,  with  a  view  to  their  obtaining  clearances, 
and  he  signed  those  in  question  under  the  belief  that  they 
were  to  be  used  for  the  same  purpose.  These  did  not  pur- 
port to  be  regular  bills  of  lading,  being  on  a  single  paper 
and  relating  to  four  distinct  boats  and  shipments,  and  not 
being  signed  by  the  captains  or  masters  of  any  of  them. 
There  was  no  evidence,  on  the  part  of  the  plaintiffs,  as  to 
Walker's  authority,  except  that  in  a  single  instance  he  had 
signed  a  shipping  bill,  for  property  which  Niles  &  Wheeler 
received  firom  the  west,  and  shipped,  by  the  boats  of  other 
forwarders,  to  a  point  on  the  canal  between  Buffiilo  and 
Albany.  The  cause  was  finally  submitted  to  the  jury, 
undelr  instructions  that  the  only  question  was  as  to  Walker's 
authority  to  bind  Niles  ft  Wheeler  by  the  so-called  bills  of 
lading,  upon  which  Mack  procured  the  advances  from  the 
plaintiff.  Exceptions  were  duly  taken  to  the  decisions  and 
diarge  of  the  judge ;  and  the  jury  gave  a  verdict  for  the 
plaintifi,  on  which  judgment  was  rendered,  and  was  after- 
wards, on  appeal,  affirmed  by  the  Superior  Court  at  general 
tenn.    The  plaintiff  Carey  died  after  verdict,  and  the  cause 
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f^as  continued  in  the  name  of  his  survivor,  Dows.     Tba 
defendants  appealed  to  this  court. 

Nicholas  Hillf  for  the  appellants. 

Assuming  that  the  pretended  bills  of  lading  were  regular 
on  their  face,  the  delivery  of  them  to  the  plaintiffs  gave 
ihem  no  interest  in  the  com,  for  the  reaspn  that  Mack  had 
not  any  interest  which  he  could  transfer  as  against  Niles  & 
Wheeler,  the  owners.  One  whose  attempt  to  control  the 
custody  of  goods  would  be  tortious  as  against  the  owner, 
cannot  transfer  them  by  a  bill  of  lading  fraudulently 
obtained.  (1  Smithes  L.  C,  543  et  seq.j  notCy  43  Law,  JL*; 
BlacTcb.  on  Sales,  285  to  289,  Law  L.  ed. ;  1  H.  BL,  359  to 
362 ;  Gumey  v.  Behrend,  3  Ellis  Sf  BlacJcb.j  622,  623,  624 ; 
3  Kern.,  628,  629 ;  Cotell  v.  Hill,  2  Seld.,  374 ;  1  Smith's  L. 
C,  890,  Phil,  ed.,  1855 ;  Osey  v.  Gardner,  1  HoWs  N.  P.  JR., 
405 ;  6  East,  41 ;  Thompson  v.  Dominy,  14  Mees.  Sf  Welbs.t 
402.)  The  validity  of  such  transfers  is  not  recognized  except 
where  the  assignor  has  at  the  time  some  right  or  authority 
operative  as  against  the  owner  until  rescinded. 

C  Van  SarUvo&rd,  for  the  respondent. 

Denio,  Ch.  J.  The  decision  of  this  case  depends  upon 
the  determination  we  shall  come  to  as  to  the  title  of  the 
com  in  question,  at  the  time  the  papers  by  whi^h  the  action 
was  conunenced  were  served.  The  defendants  derived  their 
right  from  Messrs.  Niles  &  Wheeler,  and  these  persons  bein^ 
originally  the  owners,  the  defendants  were  entitled  to  pre^ 
vail,  unless  the  plaintiffs  had,  at  an  earlier  period,  acquired 
the  title  which  NUes  &  Wheeler  formerly  had.  I  am  of 
opinion  that  the  paper  which  was  executed  by  E.  H.  Walker 
in  the  name  of  Niles  &  Wheeler  is  in  the  nature  oT,  and 
that,  so  far  as  this  case  is  concerned,  it  is  to  be  crnsideied 
tts,  a  bill  or  lading.    Niles  &  Wheeler  were  the  owta?    ^ 
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the  com,  and  moreover  they  were  the  joint  proprietors,  with 
Caleb,  of  the  canal  boats  in  which  it  was  shipped;  and 
besides,  they  were  the  agents  of  those  proprietors  as  a  firm, 
and  entitled  to  make  contracts  in  their  behalf  for  the  trans- 
portation of  property.  To  be  formal,  the  paper  should  have 
been  signed  by  the  masters  of  the  several  boats.  But  the 
principal  effect  of  their  signatures,  regarding  them  as  the 
servants  of  the  proprietors  of  the  line,  as  they  were,  would 
have  been  to  bind  those  proprietors  to  the  contract  for  the 
transportation  of  the  corn.  Again,  the  regular  method  of 
setting  forth  the  title  of  Mack,  as  the  consignee  or  party 
entitled  to  control  the  com  on  its  arrival,  would  have  been 
for  the  owners  who  had  thus  shipped  it  to  have  indorsed  the 
bill,  making  the  com  deliverable  to  him  or  his  order.  This, 
however,  was  done  in  substance,  by  stating  upon  the  face  of 
the  paper  that  the  shipment  was  made  on  his  account.  /When 
the  document  thus  prepared  was  delivered  to  Mack,  it  pur- 
ported to  be  a  transfer  from  Niles  &  Wheeler  to  him  of  the 
com,  and  to  be  a  contract,  on  the  part  of  the  proprietors  of 
the  transportation  line,  to  carry  it  to  New-York  and  deliver  it 
there  to  Dows  &  Carey  as  his  agents,  or  otherwise  according 
to  his  directions,  for  the  price  of  freight  mentioned  in  it./ 
To  be  available  to  the  plaintifis  as  the  source  of  title  in 
themselves,  it  must  have  contained  all  the  features  which  I 
have  mentioned,  and  if  the  case  was  a  fair  one  in  other 
respects,  I  should  find  no  difficulty  in  attributing  that  effect 
to  the  document ;  but  it  was  not  executed  by  Niles  &  Wheeler, 
or  either  of  them  personally,  nor  under  their  immediate 
directions  nor  by  their  express  authority ;  but  it  was  prepared 
and  sfgned  in  their  name  by  Mr.  Walker  as  their  clerk  and 
agent.  There  was  no  contract  between  Niles  &  Wheeler 
and  Mack  for  the  sale  or  for  the  transportation  of  the  com, 
unless  it  was  made  by  Walker,  j  On  the  trial  it  was  submitted 
to  the  juiy  to  determine  whether  he  had  authority  to  execute 
the  contract  contained  in  the  bill  of  lading  on  their  behalf, 
and  the  jury  have  found  that  he  had  such  authority.  /  If  there 
Smith. — Vol.  IL  4S 
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was  any  evidence  eompetent  to  be  submitted  to  them  upon 
that  question,  the  verdict  is  conclusive  upon  this  part  of  the 
case ;  and  this  is  the  first  point  to  be  considered. 

In  inquiring  whether  Walker  had  anthoritj  to  do  the  act 
which  he  assumed  to  do,  we  must  recur  again  to  its  nature 
and  effect.  It  was,  in  the  first  place,  a  transfer  to  Maek  of  a 
large  amount  of  produce  belonging  to  Niles  &  Wheeler;  and, 
in  the  second  place,  an  agreement  by  the  forwarding  firm,  in 
which  they  were  partners  and  for  which  they  were  agents, 
to  transport  it  to  New-York  for  him.  To  enable  Walker  to 
consummate  such  a  transaction,  he  must  have  been  authorized 
by  Niles  &  Wheeler,  as  individual  proprietors  of  this  property, 
to  make  an  executed  contract  for  its  sale.  He  did  not  need  a 
'  power  which  should  look  to  this  property  in  particular,  but 
it  was  necessary  that  he  should  have  been  clothed  with  an 
authority  which  would  embrace  such  a  transaction;  and 
finally,  be  must  have  been  authorized  by  the  proprietors  of  the 
line  to  make  contracts  for  freight  to  New-York.  But  it 
would  not  be  enough  if  he  possessed  the  latter  power,  if  he  had 
not  also  the  other.\  The  most  important  part  of  the  transaction 
was  that  which  assumed  to  divest  Niles  &  Wheeler  of  theii 
title  to  the  com  and  to  confer  that  title  upon  Mack*  \  If  he 
had  no  authority  to  do  this,  he  was  not  authorized  to  execute 
the  power  under  which  the  plaintiffii  claim.  If  he  I^ad  not 
that  authority,  the  plaintiiSs  cannot  make  title  to  the  com 
through  that  document. 

The  bill  of  lading  shows  upon  its  face  that  it  was  executed 
by  Walker  on  behalf  of  Niles  &  Wheeler.    When  CSoappel, 
the  plaintiffi'  agent,  received  it  and  made  the  advance,  bd\ 
was  bound  to  inquire  as  to  the  extent  of  Walker's  poweisJI 
and  was  chargeable  with  knowledge  of  these  powers,  soel|| 
as  they  turn  out  in  &ct  to  be.    In  this  case,  there  having 
been  no  formal  delegation  of  power,  the  authority  of  the 
clerk  was  limited  to  acts  of  such  a  description  as  he  waa 
accustomed  to  perform,  with  the  knowledge  and  acquieseeneQ 
#f  bis  employers.    The  evidence  failed  to  show  that  in  any 
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mstaiiee  he  had  acted  in  sach  a  transaction  as  this. 
employers  were  engaged  in  two  seyeial  branches  of  bu8ine68> 
quite  distinct  in  their  natnre.  As  agents  for  the  transporta- 
tion line,  they  were  transacting  a  forwarding  business  in  which  ^ 
they  and  Caleb  were  interested  as  partners,  and  they  were 
at  the  same  time  engaged  in  the  purchase  and  sale  of  produce 
on  their  own  account,  and  perhaps  on  commission.  They 
were  also  storehouse  keepers.  Walker  was  their  clerk,  and 
as  such  was  employed  in  making  out  and  signing  papers 
relating  to  the  shipment  of  property  of  others,  which  came 
into  and  passed  through  their  hands  as  forwarders,  and  which 
were  deposited  with  them  in  store.  This  was  a  mmple 
clerkship,  and  requiring  the  exercise  of  no  special  judgment 
or  discretion^  The  evidence  is  that  his  employment  was 
limited  to  such  transactions.  He  is  not  shown  to  have  taken 
any  part  in  the  purchase  or  sale  of  produce  on -a  single  occa- 
sion, or  to  have  ever  authenticated  any  paper  relating  to 
that  business.  It  seems  to  me  entirely  clear,  upon  the 
evidence,  that  if  be  assumed  to  sell  the  com  in  question,  or 
to  sign  an  instrument  which  purported  to  transfer  it  to  another, 
the  act  was  altogether  beyond  the  scope  of  his  agency.  The 
judge  should  therefore  have  decided,  as  matter  of  law,  that 
Kiles  &  Wheeler  were  not  bound  by  the  bill  of  lading,  and 
as  the  plaintiff  deduced  their  title  solely  under  that  instru- 
ment, they  should  have  been  nonsuited. 

As  this  action  may  be  again  tried,  and  further  evidence 
may  be  given  upon  the  question  of  agency,  it  is  proper  that 
the  court  should  determine  another  question  arising  upon  the 
case.f  Assuming  that  Walker  had  power  to  sign  the  bill  of  \ 
lading  on  behalf  of  Kiles  &  Wheeler,  and  giving  to  that  paper  ^ 
as  a  commercial  instrument  the  effect  which  I  have  attributed 
to  it,  was  it  negotiable  in  such  a  sense  as  to  confer  upon  a 
hmafide  tranrferee  a  title  not  affected  by  the  fraud  committed      , 
in  obtaining  it  ?    Mack  clearly  could  claim  nothing  under  it.  / 
Taking  the  offer  of  proof  in  connection  with  what  was  in  fact 
proved,  it  was  obtained  by  Bloss  representing  to  the  clerk,  in 
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the  absence  of  his  employers,  that  thdse  employers  had  sold 
to  him,  Bloss,  the  com  in  question,  when  in  fact  no  snch 
transaction  had  taken  place.  On  the  strength  of  that  repre- 
sentation  the  clerk  made  out  and  signed  the  bill  of  lading  in 
question  on  behalf  of  Niles  &  Wheeler,  operating,  as  I  have 
shown,  to  transfer  the  com  to  Mack,  the  nominee  of  Bloss. 
Bloss  acted  in  that  business  on  behalf  of  Mack,  in  whose 
favor  the  instmment  ran,  under  some  arrangement  which  ia 
not  disclosed.  Mack  does  not  stand  in  the  position  of  an 
innocent  holder.  He  is  a  party  to  the  very  instniment  affected 
by  the  fraud,  and  can  claim  nothing  under  it  against  Niles  & 
Wheeler,  or  the  defendants  who  hold  the  title  which  they 
had.  But  Mack  transferred  the  paper  to  the  plaintiff,  who^ 
I  assume,  advanced  money  upon  it  in  good  faith  and  without 
notice.  /  If  the  paper  was  negotiable,  with  the  same  effect  ap 
H  a  bill  of  exchange,  or  promissory  note  payable  to  bearer,  the 
plaintiffs  have  a  title  unaffected  by  the  fraud  of  Mack ;  other- 
wise they  have  not.^  I  think  thai)  the  courts  have  gone  no 
further  upon  this  subject  than  to  hold  that  the  bonajidt 
indorsee  of  a  bill  of  lading,  for  value,  is  not  liable  to  have  &f 
property  which  it  represents  stopped  in  trqmM^  by  his  con 
signor  on  account  of  the  non-payment  of  the  purchase  price 
The  right  of  stoppage  in  transitu  obtains  when  the  sale  was 
in  all  respects  valid,  where  therer  was  no  condition  attached 
to  the  delivery  to  the  carrier,  and  where  the  title  and  the 
right  of  possession  are  transferred  to  the  purchaser  upon  the 
execution  of  the  instmment  of  sale*.  The  right  to  arrest 
goods  so  sold  while  in  the  hands  of  the  carrier,  when  the  sale 
was  on  credit  and  the  purchaser  has  &iled,  is  one  conferred 
by  law  independently  of  any  contract  between  the  parties, 
and  it  assumes  the  entire  validity  of  the  contract  of  sale. 
The  right  is  peculiar  in  its  character,  and  bears  no  analogy 
I  to  the  power  to  treat  as  void  a  transaction  invalid  on 
I  account  of  fraud.  The  right  of  stoppage  in  transitu  is  cut 
1  off  by  the  transfer  of  the  bill  of  lading  to  a  bona  fide  pur- 
I  chaser,  but  it  by  no  means  follows  that  the  liold^r  of  surh 
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\  bill,  void  on  account  of  fraud,  can  confer  a  better  title 
than  he  had  himself,  and  I  am  of  opinion  that  he  cannot  dc 
BO.  The  quality  of  transferability  which  pertains  to  a  bill 
of  lading  was  largely  discussed  in  the  noted  case  of  Lickhar- 
row  y.  Mason^  on  the  several  occasions  when  that  case  came 
before  the  English  courts.  None  of  the  judges  affirmed  that 
it  was  negotiable  in  the  same  sense  as  a  bill  of  exchange , 
but  that  position  must  be  established  in  its  fullest  extent  in 
order  to  hold  that  these  plaintifi  obtained  a  good  title  by  A^ 
their  transaction  with  Mack.  Licklarrow  v.  Mason  should, 
I  think,  be  considered  as  establishing  the  precise  pomt  which 
arose  in  the  case,  and  nothing  more.  To  that  extent  it  has 
ever  since  been  followed,  and  is  no  doubt  settled  law.  (2 
Dum.  SfE.j  63;  1  H.  BL,  367;  2  id.^  211 ;  5  Dum.  SfE., 
367,  683.)  The  subsequent  cases  down  to  a  certain  period 
have  been  collected  and  examined  by  the  American  editor  of 
Smithes  Leading  Ca^es.  His  conclusion  I  understaujd  to  be, 
that  a  bill  of  lading  is  not  negotiable  in  a  commercial  sense, 
And  that,  in  the  absence  of  a  right  of  property  in  the  con- 
signee, and  of  a  power  to  sell,  he  cannot  by  any  indorsement 
of  the  bill  of  lading  confer  a  title  to  the  goods  as  againsc 
the  true  owner.  {Vol.  1,  p.  643,  Phil.  ed.  of  1844.)  Mack  i  U 
certainly  had  no  right  of  property  in  the  com.  His  pre-  j 
tended  purchase,  effected  through  Bloss,  was  utterly  void  on  l^ 
account  of  fraud.  Niles  &  Wheeler  could  have  taken  it*^ 
from  him  if  he  had  obtained  the  actual  possession,  and  could 
have  maintained  trespass,  or  replevin  in  the  cepie,  for  any  act 
of  ownership  which  he  might  have  exercised  in  respect  to  it. 
(  Carey  v.  HotaUing^  and  Olmsted  v.  Sanies  1  HUli  311,  317.) 
If  the  bill  of  lading  had  been  made  out  by  Niles  &  Wheeler, 
and  had  been  stolen  firom  their  desk,  where  it  had  been 
awaiting  the  payment  of  Bloss,  he  would  have  obtained  as 
gpod  a  title  to  it  as  he  did  by  procuring  it  by  the  use  of  the 
means  which  he  adopted,  and  this  of  course  would  have 
been  no  title  which  he,  or  any  one  claiming  under  him,  (/^ 
could  have  asserted.  {Brother y.  Peahody^  3  £em.,  126.)    A 
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que^on  similar  in  principle  lately  came  before  the  Queen's 
Bench,  in  Gumey  v.  Behrend  (3  Ellis  6f  El.^  622).  In  that 
case  the  plaintiffs  were  the  bona  Jide  holders  of  a  bill  of  la^ 
ing  which  had  come  into  the  hands  of  one  Fries,  from  whom 
the  plaintifis  immediately  obtained  it  as  secun^.y  for  an 
advance  of  money.  The  defendant  claimed  under  the  origi- 
nal owner  and  shipper  of  the  goods,  who  contended  that  tlie 
parties  who  delivered  the  bill  to  Pries  had  appropriated  it  in 
fraud  of  their,  the  shippers',  rights.  Bills  of  exchange  had 
been  drawn  on  London  for  the  purchase  price  of  the  goods* 
and  the  shipper  contended  that  the  bill  of  lading  was  not  to 
have  been  delivered  until  the  bills  of  exchange  were  accepted. 
They  were  refused  acceptance,  and  the  drawers  became 
bankrupt,  but  the  bill  of  lading  was  delivered  over  and  was 
then  put  in  circulation,  and  came  to  the  plaintifis  bona  Jide. 
Lord  Campbell,  delivering  the  judgment  of  the  court,  said : 

I  '^  A  bill  of  lading  is  not,  like  a  bill  of  exchange  or  promis- 
sory note,  a  negotiable  instrument  which  passes  by  mere 
delivery  to  a  bona  Jide  transferree  for  a  valuable  consideration! 
without  regard  to  the  title  of  the  parties  who  make  the 
transfer.  Although  the  shipper  may  have  indorsed  in  blank 
a  bill  of  lading  deliverable  to  his  assigns,  his  right  is  not* 
affected  by  an  appropriation  of  it  without  his  authority.  If 
it  be  stolen  from  him  or  transferred  without  his  authority,  a 

/  subsequent  boiia  Jide  transfeniee  cannot  make  title  under  if 
against  the  shipper  of  the  goods.  A  bill  of  lading  only 
represents  the  goods,  and  in  this  instance  the  transfer  of  the 
symbol  does  not  operate  more  than  a  transfer  of  what  vs 
represented."  He  added,  that  if  the  delivery  to  Pries  was  a 
misappropriation  of  the  bill  of  lading,  the  shippers  would 
have  a  right  to  stop  the  goods  in  transitu.  The  case  was 
decided  upon  another  ground,  namely,  that  no  condition  had 
been  annexed  to  the  delivery  of  the  bill  of  lading  to  Pries 
It  is  true,  it  cannot  be  claimed  that  what  was  said  by  the 
venerable  chief  justice  is  strictly  authority ;  but  as  the  opi- 
nion was  delivered  afher  an  adjournment,  and  seems  to  imve 
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been  prepared  with  care,  and  no  dissent  from  other'  members 
of  the  court  was  expressed,  it  is  entitled  to  great  weight,  and 
will,  no  doubt,  be  followed  in  the  English  courts.  That  it 
vras  intended  to  be  a  precedent  for  future  eases  is  fcirther 
evident  from  what  w^as  added  by  the  chief  justice  in  conclu- 
sion :  " No  decision  or  doctrine,"  he  said,  "was  cited  in  the 
argument  which  at  all  conflicts  with  the  view  we  have  taken 
of  this  case,  and  we  conceive  that  it  is  in  entire  conformity 
^?vith  various  decisions  relied  upon  by  the  plaintiffs."  iici- 
barrow  v.  Mason  had  been  pressed  upon  the  attention  of  the 
court  by  the  plaintiffs'  counsel,  and  the  chief  justice  further 
added,  that  he  approved  of  the  decision  in  that  case,  and  of 
the  doctrine  that  when  a  bill  of  lading  is  put  into  circulation 
by  the  authority  of  the  owner  of  the  goods  (the  shipper  or 
consignee),  a  bona  fide  transferree  of  an  absolute  title  is  freed 
from  the  equitable  right  of  the  unpaid  vendor  to  stoppage  in 
transitu.  The  same  view  of  the  effect  of  a  bill  of  ladbg 
was  taken  by  members  of  this  court  in  recent  cases, where 
however  the  precise  point  was  not  in  judgment.  (3  £em., 
628,  per  Comstock,  J. ;  Farmers  and  Mechanics^  Bank  v. 
BtitcJ^ers  and  Drovers*  Bank,  ofite,  p.  140^  by  Selden,  J.) 
^Without  dwelling  upon  the  point,  I  am  clearly  of  the  opinion 
that  when  a  bill  of  lading  is  obtained  by  fraud  from  the  owner 
of  the  goods,  a  bona  fide  indorsee  or  transferree  has  no  better 
title  than  the  indorser  had*  /  I  think,  therefore,  that  the 
Superior  Court  fell  into  an  error  upon  this  part  of  the  case. 
The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Comstock,  J.,  did  not  sit  in  the  case ;  all  the  other  judges 
Boncurring, 


Judgment  reversed  an^  new  tiial  ordered* 
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16  &» 

^^  ^         Parol  evidence  is  admissible  to  show  that  a  bond  for  the  payment  of  money. 

.    ^   ?^  absolute  in  its  terms,  was  delivered  under  an  agreement  by  which  it  was  !« 

be  held  by  the  obligee  as  collateral  to  a  debt  of  third  parties,  and  to  be 

canceled  upon  his  obtaining  payment  from  them. 
Where  a  creditor  makes  an  agreement  by  which  a  security  is  rendered  value- 
less to  a  surety  who  is  entitled  to  be  subrogated  in  respect  thereto,  tho 
surety  who  has  paid  the  creditor,  after  a  judgment  obtained  against  him  iti 
ignorance  of  such  agreement,  is  entitled  to  recover  from  the  creditor  tliiy 
amount  of  the  defeated  security. 
The  Bank  of  Kingston  discontinued  a  suit  which  it  had  brought  against  tli 
makers  and  indorscrs  o'  a  promissory  note  discounted  by  it,  upon  tb 
execution  of  a  bond,  by  three  of  the  parties  to  the  note,  conditioned  for  t)* , 
payment  of  tlie  amount  due  thereon  in  eight  months,  and  such  bond  wt 
delivered  under  a  secret  agreement,  that  the  bank  would  endeavor -to  co]!e<   ^ 
the  amount  secured  thereby  iVom  the  plaintiffs  in  this  action,  who  were  i 
fact  only  secondarily  liable,  the  primary  obligation  being  upon  the  obligoi  • 
in  the  bond  and  the  other  parties  to  the  note  for  which  it  was  giyen.    Tli  • 
plaintiffs  being  ignorant  of  this  condition,  afterwards  paid  a  judgmeia 
recovered  against  them  by  the  bank  for  the  same  debt,  and  the  bond  was 
thereupon  transferred  to  them  by  the  bank ;  ffeld^  that  the  bond  having,  by 
virtue  of  the  condition  on  which  it  was  delivered,  become  satisfied  when 
the  bank  obtained  payment  from  the  plaintiffs,  the  latter  were,  in  equity, 
entitled  to  recover  back  the  amount  paid  upon  the  Judgment. 

Appeal  from  the  Supreme  Court.  Marcus  Wilbur,  being 
mdebted  to  the  Kingston  Bank,  procured  the  plaintiffs  to 
make  for  his  accommodation,  and  without  any  consideration, 
their  promissory  notes,  one  for  $1600,  payable  ninety  days 
from  the  11th  May,  1837,  the  other  for  $1231.15,  payable 
ninety  days  from  April  28,  1837,  which  he  indorsed,  and 
delivered,  before  their  maturity,  to  the  bank,  to  hold  as  col- 
lateral security  for  his  liabilities  to  it,  whether  primarily  or 
as  an  indorser,  informing  the  bank,  at  the  time,  of  the 
character  of  the  notes.  Wilbur  was  then  indebted  to  the 
bank  in  the  sum  of  $945,  for  which  it  held  his  promissory 
note,  and  was  also  contingently  liable  as  the  indorser  of  a 
business  note  for  $1530.34,  made  by  W.  &  D.  Swift,  pay- 
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able  to  the  order  of  and  indorsed  by  Pierson  &  Co.,  and  to 
become  due  November  25, 1837,  which  had  been  discounted 
for  him.  This  note  bore  the  indorsement  of  other  persons, 
subsequent  to  that  of  Wilbur,  and  which  he  had  procured 
for  the  greater  security  of  the  bank.  In  January,  1838, 
the  bank  commenced  a  suit  against  the  maker  and  indorsers 
of  the  Swift  note,  to  enforce  its  payment.  They  having 
interposed  a  defence,  the  bank,  in  September,  1838,  com- 
menced a  suit  against  the  plaintiffs  in  this  action  upon  their 
accommodation  notes.  In  November,  1838,  the  defendants 
in  the  suit  upon  the  Swift  note  •agreed  to  withdraw  their 
defence,  and  three  of  them  executed  a  bond  to  the  bank, 
conditioned  to  pay  $1729.35,  the  amount  due  upon  that 
note,  with  the  costs  of  the  action,  in  eight  months.  This 
bond  was  given  under  a  Becr^t  parol  agreement  between 
the  bank  and  the  obligors,  that  the  former  would  endeavor 
to  collect  the  amount  secured  thereby  from  the  makers  of 
the  accommodation  paper,  held  by  the  bank  as  collateral 
security  for  Wilbur's  indebtedness,  and  that  if  it  should  be 
successful  in  so  doing,  the  bond  should  be  returned  to  the 
obligors. 

In  January,  1842,  the  bank  recovered  judgment  against 
the  plaintiffs  in  this  action  for  the  amount  of  their  notes, 
with  interest  and  costs,  and  claimed  to  hold  the  judgment 
for  the  amount  of  Wilbur's  individual  note,  before  men- 
tioned, with  interest,  and  of  the  Swift  note,  with  interest 
and  the  costs  of  the  suit  upon  it.  On  the  25th  May,  1842, 
the  plaintiffs  satisfied  the  judgments  by  paying  $3936  j(of 
which  $2133  was  on  account  of  the  Swifb  note),  and  there- 
upon the  bank  transferred  to  them  the  Swift  note  and  the 
bond  given  for  it,  as  before  mentioned.  ^  The  plaintiffs 
commenced  suits  upon,  and  attempted  to  collect,  first  the 
bond  and  then  the  Swifl  note ;  but  having  become  satisfied 
tiiat  they  could  not  recover,  by  reason  of  the  arrangement 
entered  into  by  the  bank  on  the  taking  of  the  bond,  and 
which,  so  far  as  the  proofs  showed,  then  first  became  known 
Smith.— Vol.  II.  43 
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to  ibem,  they  abandoned  the  suits,  and  filed  their  bill  in  the 
late  Court  of  Chancery  to  recover  back  from  the  bank  the 
amount  they  had  paid  on  account  of  the  Swift  note.  The 
cause,  on  the  dissolution  of  the  Court  of  Chancery,  was 
tried  in  the  Supreme  Court,  which,  at  general  term  in  the 
first  district,  rendered  judgment  for  the  plaintifi  for  the 
amount  paid  by  them  on  account  of  the  Swift  note,  with 
interest.    The  defendant  appealed  to  this  court. 

WiUiam  C,  Nayes^  for  the  appellant. 

Samuel  A.  Footj  for  the  respondent. 

CoMSTOCK,  Jr  When  the  bank  had  discounted  the  Swift 
note  for  Wilbur,  the  situation  of  the  parties  was  this :  Wil- 
bur still  owed  the  bank  $945,  and  he  was  liable  as  indorser 
on  that  note.  The  bank  held  the  respondent's  accommodar 
tion  notes  as  collateral  merely  to  the  remaining  debt  of 
Wilbur  and  to  his  indorsement  of  the  Swift  note.  As  to  the 
$945,  the  primary  fund  was  the  liability  of  Wilbur.  As  to 
the  sum  represented  in  the  Swift  note,  the  liability  of  the 
makers,  and  of  Wilbur  as  indorser,  were  both  primary  in 
respect  to  the  respondents.  If  immediately  after  the  dis- 
honor of  the  Swift  note  the  respondents  had  paid  the 
amount  of  it  to  the  bank,  they  would  hare  been  entitled  to 
subrogation,  and  to  proceed  at  once  against  makers  and 
indorsers  for  their  reimbursement.  From  these  relations  of 
the.  parties  it  results  that  the  bank  had  no  right  so  to  deal 
with  the .  Swift  note  as  to  postpone  the  remedies  to  which 
the  re^ondents  were  entitled  on  being  subrogated  to  that 
security.  If  they  did  so  deal  without  the  assent  of  the 
plaintiff,  the  latter  were,  to  the  amount  of  the  note,  dis- 
charged in  equity  if  not  at  law.  If,  however,  they  assented 
to  the  dealing,  or  have  placed  themselves  in  a  situation 
where  they  cannot  object,  then  their  liability  still  remains* 
unless  they  have  some  other  answer  to  it. 
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The  {transaction  between  the  bank  and  the  parties  to  the 
Swift  note  probably  postponed  the  collection  of  the  money, 
which  that  security  represented,  for  eight  months*  The 
bank  had  sued  the  note,  and  a  defence  had  been  interposed. 
The  suit  was  compromised  by  taking  a  bond  for  the  alleged 
d^t  and  costs,  payable  in  eight  months,  made  by  the  same 
persons  who  were  parties  to  the  note,  except  D.  D.  Smith, 
Que  of  the  makers.  The  proof  also  tends  to  show  that  the 
bond  was  intended  as  an  extinguishment  of  the  note.  Upon 
these  facts,  the  bank  having  put  it  out  of  its  power  to  pro- 
ceed upon  the  primary  liability  until  the  period  of  extension 
should  expire,  the  plaintiffs,  whose  liability  was  secondly 
and  collateral,  might  have  insisted  that  they  were  discharg^ 
in  equity  to  that  extent.  But  instead  of  doing  so,  they,  in 
May,  1842,  paid  the  bank  in  full,  and  took  an  assignment 
of  the  Swift  note  and  the  bond.  After  this,  they  cannot,  in 
my  judgment,  complain  that  the  bank  thus  dealt  with  par- 
ties to  that  note.  I  lay  out  of  view  the  force  of  the  judg- 
ments recovered  against  them,  and  on  which  they  paid  the 
money.  It  is  extremely  doubtful  whether  the  facts  stated 
would  have  been  a  defence  at  law.  Be  that  as  it  may,  it 
appears  that  the  plaintifis  suffered  the  judgments  in  igno- 
rance of  the  transaction,  and  therefore  I  concede  that,  not- 
withstanding the  judgments,  they  might  insist  in  equity  that 
they  were  exonerated.  But,  instead  of  taking  that  ground, 
they  paid  up  the  bank,  and  took  from  it  the  primary  fund  in 
ihe  condition  it  then  was,  and  they  still  hold  it.  It  is  not 
pretended  that  this  was  done  in  ignorance  of  their  rights; 
certainly  not  in  ignorance  that  the  bond  on  time  had  been 
sabstituted  in  place  of  the  note.  So  far  as  appears,  every- 
thing was  known  to  them  except  the  secret  condition  on 
which  the  bond  was  given,  which  I  shall  presently  notice.  I 
am  speaking  thus  far  of  the  bond  only  as  an  extinguishment 
of  the  note  and  a  postponement  of  the  liability  for  eight 
months;  and  not  of  the  secret  condition  which  was  to 
extinguish  the  bond  also.    Elncwing,  then,  that  the  Swift 
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Bote  was  extinguished,  or  at  least  that  the  right  to  collect 
the  money  was  postponed,  the  plaintiffs  paid  the  bank  and 
took  the  primary  securities  into  their  own  hands.  Having 
thus  taken  that  fund  away  from  the  bank,  they  have^  so  far, 
no  ground  of  complaint.  If  they  had  refused  to  pay,  the 
securities  surrendered  to  them  might  still  be  of  value  to  the 
bank.  They  must  be  deemed  upon  their  own  theory  to 
have  paid  voluntarily,  with  full  knowledge  of  the  facts 
which  they  now  claim  exonerated  them,  and  on  paying  they 
have  received,  so  far  as  the  case  has  yet  been  stated,  jnst 
such  subrogation  to  the  primary  fund  as  they  asked  for. 

It  is  proved,  however,  that  when  the  parties  to  the  S'vift 
note  gave  the  bond,  there  was  a  secret  agreement,  by 
parol,  that  it  should  become  void,  provided  the  bank  could 
collect  the  amount  of  the  note  from  other  securities  which 
it  held,  including  the  accommodation  notes  of  the  plaintiSs. 
The  plaintiffs  afterwards  paid  their  notes  upon  the  judgments 
recovered  upon  them,  and,  as  the  demand  of  the  bank  was 
thereby  satisfied,  it  is  claimed  that  the  bond  cannot  be 
enforced.  The  plaintiffs,  when  they  paid  and  took  the 
assignment  of  the  bond,  were  ignorant  that  a  secret  con- 
dition attended  it,  by  force  of  which,  at  that  very  moment, 
it  became  extinguished.  *  Upon  this,  as  a  distinct  ground, 
they  claim  to  recover  back  the  money  so  paid,  and  if,  by 
reason  of  these  facts,  they  cannot  enforce  the  bond,  their 
claim  is  well  founded.  The  plaintiffs,  on  pajdng  their 
accommodation  notes,  were  entitled  to  be  subrogated  to  the 
bond ;  but  if  that  security  became  invalid  as  soon  as  it 
reached  their  hands,  by  reason  of  the  unknown  condition 
on  which  it  was  given,  then  the  bank  must  pay  back  the 
money.  Here,  again,  it  should  be  observed,  the  judgments 
are  no  answer.  This  defence,  if  available  at  law,  was 
1  unknown  to  the  plaintiffs  until  after  the  judgments  were 
paid,  and  there  is  no  suggestion  that  there  was  anything  to 
put  tliem  on  inquiry  after  the  facts. 
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£  think  the  question,  then,  is,  whether  the  bond  is  an  avail- 
able instrument  in  the  hands  of  the  plaintifi.  Ko  weight, 
in  my  opinion,  can  be  given  to  the  circumstances  that  serious 
doubts  were  entertained  as  to  their  right  to  recover  upon  it, 
and  that  by  advice  of  counsel  they  discontinued  their  suit 
to  enforce  it.  The  true  point  of  an. inquiry  is,  have  the 
makers  any  legal  defence.  If  they  have  not,  then  the 
plaintiffii  have  in  their  hands  all  that  they  expected  to  get 
when  they  received  the  subrogation  and  assignment.  If 
there  is  a  defence  to  that  instrument,  under  the  parol  agree- 
ment made  at  the  time  it  was  executed,  then,  as  they  paid 
their  money  when  they  were  not  bound  in  equity  to  pay  it, 
and  in  ignorance  of  the  facts,  they  are  entitled  to  recover 
it  back. 

Where,  as  in  this  case  in  respect  to  the  bond,  there  is  a 
perfect  delivery  of  a  written  obligation,  it  is  plain  that 
evidence  cannot  be  given  of  a  cotemporaneous  parol  agree- 
ment, contradicting  the  terms  of  the  instrument  or  impairing 
its  force.  But  this  rule  does  not  exclude  evidence  to  show 
that  the  obligation  is  collateral  to  some  other  debt  of  the 
obligor  or  of  a  third  person,  and  is  to  become  extinct  when 
the  debt  is  paid.  Thus  A.  may  be  a  creditor  of  B.,  and 
take  the  common  bond  of  C  for  the  same  debt.  The  bond 
is  discharged  when  the  debt  of  B.  is  paid,  and  it  may  be 
shown  by  parol  that  such  was  the  agreement  and  such  the 
purpose  of  the  obligation.  Such  evidence  is  not  regarded 
as  contradicting  the  written  undertaking,  but  as  tending  to 
show  that  it  has  been  paid  and  discharged  by  another 
person  bound  for  the  same  debt.  It  seems  to  me  that  the 
question .  before  us  must  be  determined  under  this  rule. 
The  bond  was  given  as  a  substitute  for  the  Swift  note. 
The  bank  held  the  plaintiffs'  notes  for  the  same  debt,  and 
by  the  parol  agreement  the  bond  was  to  become  extinct 
when  that  debt  should  be  collected  of  them.  The  substance 
of  the  transaction  was,  that  the  bond  should  be  held  as 
collateral  merely.    It  is  true,  the  bank  and  the  parties  to 
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ilie  Swifb  note  had  do  right  to  enter  into  such  a  transaction. 
It  was  in  fraud  of  the  plaintiffs'  equitable  rights.  Their 
liability  was  only  secondary,  whereas  by  this  agreement  tiie 
attempt  was  made  to  render  it  primary.  But  this  objection 
comes  with  no  grace  from  the  bank,  and  it  cannot  be  listened 
to.  The  bank  must;  take  the  agreement  as  it  was,  and  can- 
lot  be  allowed  to  urge  that  it  was  intended  as  a  fraud  upon 
the  plaintiffs,  and  is  therefore  ineffectual.  Putting  that 
objection  aside,  therefore,  I  am  of  opinion  that,  in  a  suit 
upon  the  bond,  it  would  be  competent,  within  the  rule 
which  has  been  stated,  to  prove  the  agreement  under  which 
it  was  to  be  held  as  collateral,  and  so  to  show  that  the 
obligation  is  satisfied. 
The  judgment  should  be  affirmed. 

Paige,  J.  The  Swift  note,  in  reference  to  its  relation  to 
the  notes  of  the  respondents,  was  the  primary  security  for 
the  payment  of  Wilbur's  debt  to  the  appellant.  The  legal 
effect  of  the  parol  agreement  entered  into  between  the  appel- 
lant and  William  Swifb,  &c.,  in  November,  1838,  when  the 
bond  was  accepted  by  the  former  as  a  substitute  for  the 
Swifb  note,  was  to  make  the  bond,  §s  between  the  parties  to 
it,  a  collateral  security  for  the  notes  of  the  respondents,  and 
to  extinguish  the  right  of  action  of  the  appellant  on  the 
Swift  note,  and  also  to  make  the  receipt  by  the  appellant 
of  the  amount  of  that  note  from  the  respondents  operate  as 
a  satisfaction  of  the  bond.  The  appellant,  by  tlids  agree- 
ment, and  the  acceptance  of  the  bond  as  a  substitute  for  HiB 
Swift  note,  changed  the  character  of  the  indebtedness  of  &e 
parties  to  that  note  from  a  primary  to  a  secondary  indebted- 
ness, and  deprived  the  respondents,  in  the  event  of  their 
paying  the  Wilbur  debt,  of  their  right  of  subrc^ation  to  ihe 
original  remedy  of  the  appellant  upon  the  Swift  note,  and 
thereby  discharged  their  liability  to  the  appellant  as  sureties 
for  Wilbur  and  for  the  parties  to  the  Swift  note.  The 
respondents  having  voluntarily  paid  to  the  appellant  tiM 
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Wilbur  debt,  without  notice  of  the  parol  agreement  between 
the  appellant  and  the  Swifts,  and  having  received  from  tne 
appellant  a  transfer  of  the  Swift  note,  and  an  assignment  of 
the  bond  by  virtue  of  their  right  of  subrogation,  the  principal, 
if  not  the  only  real  question  in  this  case  ii,  whether  either 
the  note  or  bond  is  an  available  security  in  the  hands  of  the 
respondents.  The  determination  of  thii  question  depends 
upon  the  decision  of  another,  viz.,  whether  evidence  of  the 
parol  agreement  which  accompanied  the  execution  and  deli- 
very of  the  bond  was  admissible  as  a  defence  to  an  action 
upon  the  bond.  If  this  evidence  went  merely  to  show  that 
the  bond  was  given  as  collateral  security  for  the  payment 
of  the  notes  of  the  respondents,  it  was  admissible. 

Parol  evidence,  to  show  the  purpose  and  intent  for  which 
a  security  was  executed,  is  not  regarded  as  contradicting  or 
varymg  its  terms  or  legal  effect.  This  principle  was 
advanced  by  Judge  Jewett,  with  the  concurrence  of  all  his 
associates,  in  Truscott  v.  King  (2  Sdd.^  147,  161).  In  that 
case  a  judgment  had  been  confessed  for  a  specific  sum  of 
m<»iey ;  and  parol  evidence  was  received  to  show  that  the 
judgment  was  given  as  a  security  for  future  advances. 

From  an  early  day  it  has  been  held,  in  courts  of  equity, 
that  parol  evidence  was  admissible  to  show  that  a  deed 
absolute  on  its  face  was  intended  as  a  mortgage,  and  also 
that  it  was  admissible  to  prove  a  resulting  trust.  ( 1  John^ 
Ch.  IL,  594;  6  id.,  427 ;  4  Seld.,  416 ;  2  John.  Ch.  R.,  409, 
416 ;  2  Barb.,  135 ;  5  id.,  153.) 

Parol  evidence  is  also  admissible  to  show  that  one  of  several 
|oint  makers  of  a  bond  or  note  signed  it  as  a  surety,  although 
there  is  nothing  indicating  it  on  the  face  of  the  instrument. 
This  is  clearly  so  in  a  court  of  equity.  (2  Caw*  Sf  HilPs 
Notes,  1465,  1466.)  And  the  rule  is  now  well  established 
that  parol  evidence  is  admissible  to  show  that  a  deed,  mort 
gage  or  other  security  was  given  as  collateral  security.  ( i 
Sdd.,  416 ;  1  HiU,  629$  18  John.,  169;  4  John.  Ch.  R.,  118, 
129.)    The  bond  in  question  having  been  given  as  collateral 
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security  for  the  notes  of  the  respondents,  evidence  of  tbi 
parol  agreement  would  be  admissible  to  show  that  the  pay* 
ment  of  the  Wilbur  debt  by  the  respondents  satisfied  the 
bond.  This  evidence  will  not  contradict  the  terms  of  the 
bond.  It  merely  goes  to  show  the  purpose  and  intent  for 
which  it  was  given,  and  that  it  had  been  paid  by  the  respon- 
dents,  who  were  liable  for  the  same  debt. 
The  judgment  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


Haseins,  plaintiff  in  error,  against  The  Peopi^e,  defendants 

in  error. 

Upon  the  trial  of  an  indictment  for  grand  larceny,  it  is  competent  for  the 
people,  for  the  purpose  of  showing  the  whole  transaction,  to  give  evidcncb 
of  the  taking,  by  the  prisoner,  of  property  insufficiently  described  in  the 
indictment,  it  containing  a  sufficient  description  of  other  property  of  a  Talno 
adequate  to  make  the  offence  grand  larceny. 

What  is  a  sufficient  description  of  coin  and  bank  notes,  stated  per  Denio,  Ch.  J 

A  prisoner  may  be  convicted  of  burglary  or  larceny  in  any  county  into  which 
he  carries  the  goods  stolen  by  means  of  burglary.  In  the  indictment  for 
simple  larceny,  it  is  sufficient  to  allege  the  taking  to  have  been  in  the  county 
where  the  indictment  is  found ;  but  it  seems  that  an  indictment  for  the  bur- 
glary, in  a  county  other  than  that  where  the  burglarious  entry  was  made 
must  set  out  the  fhcts  specially,  to  bring  it  within  the  statute  (2B.S^ 
727,^50). 

Where  an  accomplice  and  his  wife  are  witnesses  against  the  prisoner,  it  is  not 
error  in  the  Judge  to  instruct  the  Jury  that  they  may  take  the  testimony  ot 
the  wife  into  consideration,  as  corroborating  that  of  her  husband  the 
accomplice. 

Vhe  case  of  Maiiley  y.  The  People  (8  Sdd.<t  296)  explained,  and  the  lepvt 
corrected,  |»0r  Dbnio,  Ch.  J. 

Wmt  of  error  to  review  a  judgment  of  the  Supreme 
Court,  affirming,  on  error  to  that  court,  a  judgment  of  the 
Oyer  and  Terminer  of  Onondaga  county. 
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The  prisoner  was  indicted,  with  four  other  persons,  for 
grand  larceny,  the  property  alleged  to  have  been  stolen 
being  money  and  bank  notes,  the  property  of  David  J. 
Shaw.  It  was  described  in  the  indictment  as  **  two  promis- 
sory notes  for  the  payment  of  money,  commonly  called  bank 
notes,  of  the  Stonington  Bank,  current  money  of  the  State 
of  New-York,  each  of  the  value  of  fifty  dollars ;  bank  bills 
of  banks  to  the  jurors  unknown,  and  of  a  number  and 
denomination  to  the  jurors  unknown,  of  the  value  of  six 
hundred  dollars ;  silver  coin,  current  money  of  the  State  of 
New-York,  of  a  denomination  to  the  jurors  unknown,  of  the 
value  of  fifty  dollars ;  gold  coin,  current  money  of  the  State 
of  New-York,  of  a  denomination  to  the  jurors  unknown,  of 
the  value  of  fifty  dollars." 

The  plaintiff  in  error  was  tried  separately  in  the  oyer 
and  terminer,  in  June,   1857.     Shaw,  the  owner  of  the 

■ 

money  alleged  to  have  been  stolen,  resided  at  Summer  Hill, 
Cayuga  county.  His  iron  safe,  which  was  kept  in  a  wing 
in  his  house,  remote  from  the  apartment  in  which  he  slept, 
was  forced  open  during  the  night  of  the  27th  of  October, 
1865,  and  the  contents,  about  $600  in  money  and  some 
papers,  wele  taken  away.  Shaw  swore  that  there  were 
among  the  money  at  least  two  fifty  dollar  bills  of  the  Ston- 
ington Bank ;  that  the  residue  of  the  money  was  in  current 
bank  bills,  and  gold  and  some  silver  coins.  Upon  the  exami- 
nation of  Shaw  he  was  asked  by  the  prosecution  to  state  the 
amount  and  kind  of  bills  and  of  gold  and  silver  coin.  The 
prisoner's  counsel  objected  to  the  inquiry  on  account  of  the 
generality  of  the  description  in  the  indictment.  The  objec- 
tion was  overruled  and  the  prisoner's  counsel  excepted. 
The  witness  described  the  different  kinds  of  money  as  well 
as  he  was  able. 

The  evidence  of  the  prosecution  tended  to  show  that  the 
five  persons  indicted  went  from  Syracuse  to  Summer  Hill  on 
the  twenty-seventh  of  October,  arriving  at  Shaw's  house  in 
the  night  of  that  day ;  broke  and  entered  it,  forced  open  the 

Smfth. — Vol.  II.  44 


846  CASES  IM  THE  COUBT  OF  APPEALS. 


Haakina  «.  The  People. 


safe  with  an  iron  bar^  stole  the  money  and  papers,  returned 
to  Syracuse  while  it  was  yet  dark,  and  there,  at  the  saloon 
of  McDermott,  one  of  the  parties,  divided  tiie  money  betweec 
them.  This  McDermott,  who  was  one  of  the  parties  indicted, 
was  examined  by  the  prosecution,  having  been  promised 
impunity  by  the  district  attorney.  He  testified  to  the  jour- 
ney made  by  the  five  persons,  including  the  prisoner  and 
himself^  to  Summer  Hill,  to  the  burglary  and  larceny,  and 
the  return  of  the  party  to  Syracuse  and  dividing  the  money 
therev  The  witness  himself  went  by  railroad  from  Syracuse 
as  far  as  Homer,  where  the  five  met,  and  the  prisoner  con- 
ducted them  to  a  two-horse  carriage  near  the  station,  m 
which,  as  McDermott  swore,  they  all  rode  the  remaining 
distance  to  Shaw's,  and  in  which  they  returned  to  Syracuse. 
This  carriage  and  the  horses  belonged  to  one  George  Bsown, 
a  stable  keeper  of  Syracuse,  and  were  let,  as  it  was  proved, 
in  the  morning  of  the  tweniynseventh  of  October,  to  Bann, 
one  of  the  five  prisoners ;  but  before  it  was  driven  out  oi 
Syracuse  Haskins  got  into  it,  and  be  returned  it  to  the  sta- 
ble the  followmg  morning,  the  horses  appearing  to  be 
fatigued  and  the  carriage  muddy  and  broken.  A  Mr.  and 
Mrs.  Harrison,  who  lodged  at  Shaw's  house  the  night  in 
question,  were  examined  as  witnesses  for  the  prosecution. 
They  heard  the  noise  of  the  party  entering  the  house  and 
breaking  the  safe,  and  saw  it  broken  and  empty  in  the  morn- 
ing, and  they  saw  some  of  the  party  from  the  window  of  their 
room ;  and  Mrs.  Harrison,  by  the  light  of  their  lantern,  recog-* 
uized  two  of  them  standing  near  the  house,  S.  B.  Haskins  and 
Bliss,  the  latter  positively,  the  former  less  distinctly.  The 
wife  of  McDermott,  the  accomplice,  was  also  sworn  for  the 
prosecution,  and  testified  to  her  husband  being  absrat  from 
home  from  the  evening  of  the  twentynseventh  to  the  naom- 
ing  of  the  twenty-eighth  of  October. 

It  appeared  that  the  prisoner,  after  being  first  arrested, 
escaped  from  the  officer  and  changed  his  name  to  Shaver; 
bat  he  was  afterwards  retaken.    The  counsel  for  the  pri> 
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Boner  asked  the  court  to  discharge  him:  First.  On  the 
ground  that  he  rould  not  be  prpsecnted  in  Onondaga  county ; 
and,  Secondly.  Because,  as  was  allied,  he  was  not  proved  to 
be  connected  with  the  offence,  except  by  the  uncorroborated 
testimony  of  the  accomplice,  McDermott.  The  motion  was 
denied,  and  there  was  an  exception.  The  court  charged  the 
jtry,  among  other  things,  that  the  evidence  of  the  accom- 
plice, McDermott,  was  not  sufficient  to  convict  tiie  defendant, 
unless  corroborated  by  other  testimony;  that  the  evidence  of 
Mr.  and  Mrs.  Harrison,  and  also  that  of  Mrs.  McDermott, 
should  be  taken  into  consideration  as  such  corroboration. 
The  prisoner's  counsel  excepted,  and  desired  that  the  juiy 
might  be  charged  that  the  testimony  of  these  persons  fur- 
nished no  corroboration  of  McDermott,  because  it  did  not 
convict  him  pf  the  offence ;  and  for  the  further  reason,  as  to 
Mrs.  McDennott,  that  she,  being  the  wife  of  the  accomplice, 
could  not  corroborate  him.  The  court  did  not  so  charge, 
and  the  prisoner's  counsel  again  excepted.  The  prisoner 
was  found  guilty  and  sentenced  to  be  imprisoned  in  the 
state  prison  five  years.  The  case  was  submitted  on  printed 
arguments. 

Sheldon  Sf  Braum,  for  the  plaintiff  in  error. 

H*  S*  FuUeTf  district  attorney,  for  defendants  in  error. 

Denio,  Ch.  J.  The  indictment  was  sufficient.  When  the 
substance  of  the  offence  jb  set  out,  the  jurors  may  omit  a 
matter  of  description  which  they  cannot  ascertain.  ( The 
People  V.  TayloTf  3  Denio,  91,  and  cases  cited.)  If  this  were 
not  BO  there  would  often  be  a  failure  of  justice.  In  the  case 
of  the  stealing  of  a  conriderable  parcel  of  bank  notes  or  a 
quantity  of  coin,  it  would  frequently,  and  perhaps  generally, 
happer  that  the  owner  would  not  be  able  to  specify  the  dif- 
Corent  kinds  of  notes  or  the  various  species  of  coin.  The 
desci  iption  of  them  as  bank  notes,  and  as  gold  or  silver  coint 
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together  with  a  statement  of  the  ownership,  with  an  aver« 
ment  that  a  more  particular  description  cannot  be  giveDt 
sufficiently  identifies  the  ofience  to  guard  the  prisoner  against 
the  danger  of  another  prosecution  for  the  same  crune«  But 
this  indictment  would  be  suj£cient  without  any  aid  from 
this  rule.  Two  of  the  notes  which  the  defendant  stole, 
which  were  of  an  amount  sufficient  to  constitute  grand 
larceny,  were  described  with  particularity ;  and  if  it  should 
be  granted  that  the  other  bills  and  the  coin  were  not  suffi- 
ciently described,  still  they  could  be  spoken  of  in  the  testi- 
mony among  the  circumstances  attending  the  offence,  though 
the  conviction  could  only  be  had  as  to  the  property  of  which 
there  was  a  sufficietn  description.  The  exception  upon  this 
point  was  not  well  taken. 

As  the  stolen  money  was  brought  by  the  thieves  into  the 
county  of  Onondaga,  the  prisoner  was  legally  indicted  in 
that  county.  This  has  been  the  settled  law  from  an  early 
period.  (3  Inst.j  113;  1  Hale's  P.  C,  507;  The  People  v. 
Gardner  J  2  John.y  477.)  Even  if  the  original  taking  had 
been  in  another  state  or  country,  and  the  ielon  had  brought 
the  stolen  property  into  this  state,  he  could  now  be  indicted 
in  any  county  into  or  through  which  he  carried  it.  (2  jR.  5., 
698,  ^4;  The  People  v.  Burke,  11  Wend.,  127.)  No  distinc- 
tion arises  out  of  the  fact  that  a  burglary  was  committed 
where  the  property  was  stolen,  in  Cayuga  county.  Burglary, 
when  accompanied  with  larceny,  is  a  compound  offence. 
Under  a  count  for  the  burglary  the  prisoner  may  be  con- 
victed of  a  simple  larceny.  At  the  common  law  the  burglary 
could  only  have  been  prosecuted  in  the  county  where  it  was 
committed,  but  when  accompanied  with  larceny  the  latter 
could  be  prosecuted  in  any  county  into  which  the  prisoner 
took  the  stolen  property.  The  same  is  true  of  robbery  or 
other  compound  offences.  The  principle  is  well  illustrated 
in  the  following  passage  from  Hale :  ''  A.  robs  B.  on  the 
highway,  in  the  county  of  C,  of  goods  of  only  the  value  of 
twelve  pence,  and  carries  them  into  the  county  of  D.    It  if 
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certain  that  this  is  larceny  in  the  county  of  D.  as  well  as  in 
the  county  of  C,  but  it  is  only  robbery  in  the  county  of  C«« 
where  the  first  ^ing  was ;  and  for  robbery  he  cannot  be 
indicted  or  apprehended  in  the  county  of  D.,  but  only  in  the 
county  of  C.  But  he  may  be  indicted  of  larceny  in  the  county 
of  D.,  though  the  robbery  were  but  of  the  value  of  one 
penny ;  yet  if  A.  were  indicted  thereof  in  the  county  of  C, 
he  should  have  had  judgment  of  death  and  been  excluded  from 
clergy."  ( 1  Hcde^B  P.  C,  636.)    In  these  cases  the  indict- 
ment takes  no  notice  of  the  county  where  the  first  taking 
was,  the  theory  being  that  the  legal  possession  of  the  goods 
remains  in  the  true  owner,  and  every  moment's  continuation 
of  the  trespass  and  felony  amounts  to  a  new  caption  and  as- 
portation. (1  RiLss.  on  Crimes^  173;  2  HaUy  163;  1  Hawk. 
P.  C.y  ch.  33,  §  62;  4  Bl.  Com.,  304;  2  East  P.  C,  771, 
ch.  16,  ^  166.)    The  idea  that,  in  cases  of  this  description, 
the  crime  is  considered  as  actually  committed  in  the  county 
where  the  ofiender  is  found  with  the  goods,  is  very  distinctly 
carried  out  in  the  case  of  Rex  v.  Parker  (1  Russ.,  174). 
An  indictment  was  found  in  Hertfordshire  for  stealing  four 
live  tame  turkeys ;  and  it  appeared  that  they  were  stolen 
alive  in  Cambridgeshire,  killed  there  and  carried  dead  into 
Hertfordshire;  and  upon  the  point  being  heard,  the  judges 
held  that  though  the  carrying  into  Hertfordshire  constituted 
a  larceny,  yet  it  was  a  new  larceny  there,  and  a  larceny  of 
dead  turkeys,  and  not  of  live  ones. 

It  was  unnecessary,  and  I  think  it  would  have  been 
f  rroneous,  to  have  set  out  in  the  indictment  the  offence  in 
Cayuga  county.  The  courts  in  Onondaga  county  had  no 
juriisdiction  of  that  transaction,  as  a  distinct  offence.  It 
was  simply  matter  of  evidence,  to  characterize  what  was 
done  in  Onondaga,  and  to  show  the  quality  of  that  act. 

The  prisoner  might,  under  the  statute,  have  been  indicted 
in  Onondaga  for  the  burglary  committed  in  Cayuga.  (2  jR. 
5.,  727,  %  60.)  In  such  a  case,  I  think  the  indictment  must 
bave  been  special.    The  burglarious  entry  could  not  have 
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been  charged  to  have  been  made  in  Onondaga  without  a  van 
ance ;  and  if  it  had  stated  it  to  have  been  made  in  Caynga. 
according  to  the  fact,  without  a  statement  that  the  property 
had  been  brought  into  Onondaga,  it  would  have  appeared 
that  the  courts  of  the  latter  county  had  no  jurisdiction  to  try 
the  offence.  The  difference  between  the  two  cases  is  this: 
burglaries  may  be  tried  out  of  their  proper  counties  in  certain 
special  cases,  that  is,  where  the  goods  burglariously  taken 
are  carried  into  another  county  by  the  ofienders ;  but  this  iei 
by  positive  law,  and  not  because  the  burglary  was  actually 
committed  in  the  county  where  the  indictment  is  found,  or 
in  judgment  of  law  is  considered  to  have  been  committed 
there.  The  fact  must  therefore  be  set  out  which  brings  the 
case  within  the  statute;  but  in  the  case  of  an  indictment  for 
a  simple  larceny,  found  in  a  county  into  which  the  thief  has 
carried  the  property  stolen  in  another  county,  the  law 
adjudges  that  the  offence  was  in  truth  committed  there,  and 
hence  there  is  no  occasion  for  a  statement  in  the  pleading 
of  what  occurred  in  the  other  county. 

I  should  not  have  thought  it  necessary  to  say  so  much 
upon  this  part  of  the  case,  except  for  an  error  which  has 
occurred  in  reporting  the  case  of  Mardey  v.  The  People  (3 
SeU.^  295).  From  that  case,  as  reported,  it  would  appear 
that  the  court  held  that  if  the  prisoner  stole  the  property  in 
Suffolk  county  and  brought  it  into  the  city  of  New-York, 
he  could  not  be  indicted  in  that  city.  But  this  was  not  the 
decision,  as  is  apparent  from  the  printed  case  used  on  the 
argument.  There  was  a  question  of  fact  on  the  trial  whether 
the  accused  did  bring  the  stolen  property  to  the  city  of  New- 
Tork,  and  the  judge  charged  that  if  it  was  stolen  in  Suffolk 
county  by  the  accused,  and  by  him  brought  to  New-Tork, 
or,  if  not  brought  to  New- York,  if  the  accused  stole  it  upon 
i  steamboat  while  navigating  Long  Island  sound,  he  was 
guilty  of  larceny.  This  was  considered  erroneous,  on  the 
ground  that  the  sound  was  not  a  river,  lake  or  canal,  within 
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the  meaning  of  S  JR.  fif.,  727,  ^  44 ;  and  this  is  all  which 
was  decided* 

There  was  no  error  committed  by  the  Oyer  and  't'erminer 
in  its  charge.  The  testimony  of  Mr.  and  Mrs.  Harrison  and 
of  McDermott*8  wife  did  furnish  a  strong  corroboration  of  the 
truth  of  the  account  given  by  the  accomplice  McDermott. 
It  did  not  add  anything  to  his  testimony  on  the  material 
point  whether  the  prisoner  then  on  trial  was  one  of  the  party, 
and  the  court  did  not  advise  the  jury  that  it  did.  It  was 
essential  for  the  prosecution  to  establish  the  fact  that  a  party 
of  thieves  and  burglara  had  gone  from  Syracuse  to  Summer 
Hill  and  committed  this  burglary  and  larceny.  This  depended 
principally  upon  the  testimony  of  McDermott,  but  it  was  so 
corroborated  by  the  evidence  of  the  three  witnesses  named 
that  it  was  quite  safe  to  believe  it.  The  court  was  therefore 
correct  in  saying  that  McDermott  was  corroborated  by  these 
witnesses.  The  corroboration  of  that  witness  upon  the  other 
vital  point,  to  wit,  the  presence  and  cooperation  of  the 
prisoner  with  the  party,  was  furnished  by  the  evidence 
touching  his  connection  with  the  carriage.  What  was  said 
by  the  court  upon  that  point  is  not  stated  in  the  bill  of 
exceptions.  We  must  assume  that  it  was  correct  in  law 
and  what  was  called  for  by  the  case. 

I  am  of  opinion  that  no  error  was  committed  by  the  court 
of  Oyer  and  Terminer,  and  that  the  judgment  ought  to  be 
affirmed. 

BowEN,  J.,  di^livered  an  opinion  concurring  in  all  points 
with  the  preceding.  In  respect  to  the  exceptions  to  the 
charge,  regarding  the  corroboration  of  the  witness,  McDer- 
mott, he  said :  In  criminal  trials,  where  the  testimony  of 
accomplices  has  been  resorted  to  to  procure  conviction,  it 
has  been  customary  for  judges  presiding  at  the  trial  to 
instruct  juries  that  it  was  ordinarily  unsafe  to  convict 
upon  the  unsupported  and  uncorroborated  evidence  of  the 
accomplice.    Such  instructions,  however,  have  been  merely 
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advisory.  It  was  always  competent  for  a  jury  to  predicate 
a  verdict  of  guilty  on  such  testimony,  and  it  would  be  their 
duty  to  do  ao.  provided  his  manner  of  testifying  and  the 
probability  and  consistency  of  bis  story  carried  convictioD 
to  their  minds  that  he  had  testified  truly,  and  such  testi- 
mony, if  true,  would  prove  the  guilt  of  the  accused.  The 
true  rule  on  that  subject  was  laid  down  by  Mr.  Justice 
Beardsley,  in  People  v.  Costdh  (1  DeniOf  83).  He  says: 
*'  His  (the  accomplice's)  statements  are  to  be  received  witli 
great  caution,  and  the  court  should  always  so  advise ;  but, 
after  all,  if  his  testimony  carries  conviction  to  the  mind  o^ 
the  jury,  and  they  are  fuUy  convinced  of  its  truth,  they 
should  give  the  same  effect  to  such  testimony  as  should  be 
allowed  to  that  of  an  unimpeached  witness,  who  is  in  no 
respect  implicated  in  the  offence.  Such  testimony  will 
authorize  a  conviction  in  any  case.  The  court  should  cer- 
tainly advise  great  caution  on  the  part  of  the  jury,  where 
the  prosecution  depends  upon  the  uncorroborated  evidenco 
of  an  accomplice ;  but  they  are  not  to  be  instructed,  u 
matter  of  law,  that  the  prisoner  must  in  such  case  be 
acquitted." 

In  this  case  the  jury  were  instructed  that  the  evidence 
of  the  accomplice  was  not  sufficient  to  convict  the  prisoner, 
unless  corroborated  by  other  evidence,  but  that  the  evidence 
of  Mr.  and  Mrs.  Harrison,  and  of  Mrs.  McDermott,  the  wife 
of  the  accomplice,  should  be  taken  into  consideration  as 
corroborating  the  accomplice;  and  it  is  insisted  that  as  the 
testimony  of  these  witnesses  did  not  in  any  way  connect 
the  prisoner  with  the  commission  of  the  crime,  they  did 
not  corroborate  the  accomplice  on  a  material  point  necessary 
to  be  established  in  order  to  produce  a  conviction,  and  that 
the  testimony  of  a  wife  is  no  corroboration  of  that  of  her 
husband.  As  is  above  shown,  it  would  not  have  been  error, 
and  the  prisoner  would  have  had  no  legal  cause  of  complaint, 
if  the  jury  had  been  instructed  that  they  could  convict  on 
the  uncorroborated  evidence  of  the  accomplice.    Harrison 


and  wife  did  corroborate  McDermott  in  a  material  part  of 
his  testimony,  that  is,  as  to  the  commission  of  the  crime. 
Judges  have  advised  juries  that  such  corroboration  ought 
not  to  be  deemed  sufficient  to  warrant  a  oonviction ;  that  the 
corroboration  should  extend  to  the  identity  of  the  prisoner 
as  being  connected  with  the  crime.  But  one  on  trial  for  a 
criminal  oiSfence  has  no  legal  right  to  requbre  such  instruc- 
tion to  be  given,  any  more  than  he  has  to  require  the 
instruction  that  any  corroboration  is  necessary.  When 
suck  advice  or  instruction  is  given,  it  is  done  as  a  matter  of 
grace  and  favor  to  the  accused,  and  he  has  no  right  to  dictate 
the  manner  or  form  in  which  it  is  done.  The  jury  in  this 
case  were  not  instructed  that  the  evidence  of  Sarrison  and  of 
his  wife,  and  of  McDermott's  wife,  was  a  sufficient  corrobo* 
ration  of  McDermott*  The  charge  was,  that  their  evidei^ce 
should  be  taken  into  consideration  as  corroborating  himi 
leaving  its  sufficiency  to  ba  passed  upon  by  the  jury. 

It  has  been  said  that  the  testimony  of  the  wife  of  an 
accomplice  is  to  be  regarded  but  as  the  testimony  of  the 
accomplice  himself,  the  husband  and  vriJb  beiQg  considered 
in  law  as  but  one  person  {Rex  v.  Neai^  7  Can.  4  -P^-j  1^8) ; 
but  there  can  be  no  error  in  advising  a  jury  that,  in  deter- 
miaiDg  the  credibility  of  the  testimony  of  the  husband* 
they  may  take  into  consideration  that  of  the  wife,  and 
nothing  more  was  done  in  this  case. 

I  think  there  was  no  error,  either  in  the  charge  as  given 
or  iQ  the  refusa]  to  charge  a9  requested. 


All  the  judges  cKmcurzing, 


Judgment  affirmecL 


Smith.— Veil.  II.  46 
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166    546; 

A.,  being  in  poBsession  of  nine  acres  of  land  adjoining  a  certain  divcli  on  tht 
north,  and  also  of  land  on  the  south  sidOi  he  and  his  grantors  having  had 
such  possession  on  both  sides  of  the  ditch,  under  claim  of  title  by  deed, 
for  more  than  twenty  years,  made  a  parol  agreement  with  B.,  who  claimed 
title  to  the  nine  acres,  that  the  ditch  should  constitute  the  division  line 
between  them,  and  B.  thereupon  entered  into  and  for  five  years  k^t  pos- 
session of  the  nine  acres ;  ffeld^  that  such  agreement  did  not,  of  itself,  affecl 
the  true  title  to  the  premises,  and  that  A.  could  recover  the  possession. 

Appeal  from  the  Supreme  Court.  The  action  was 
brought  to  recover  the  possession  of  land.  The  defendant 
had  been  in  possession  of  the  premises  for  five  years  pre- 
ceding the  trial ;  the  other  facts  are  suflSiciently  stated  in  the 
following  opinion.  The  case  was  submitted  on  printed 
arguments. 

Charles  Monellj  for  the  appellant. 

J.  W.  Gotti  for  the  respondent. 

Beown,  J.  This  action  is  brought  to  recover  nine  acres 
of  land  in  the  town  of  Warwick,  county  of  Orange,  of 
which  a  certain  ditch  is  the  southern  boundary,  by  the 
description  in  the  complaint.  The  answer  admits  the  pos- 
session of  the  defendant,  denies  the  plaintiff's  title,  and 
alleges  that  the  defendant  became  seized  of  an  estate  in  fee 
therein  on  or  about  the  28th  day  of  January,  1848.  The 
cause  was  tried  at  the  Orange  circuit,  and,  in  conformity 
with  the  provisions  of  section  two  hundred  and  sixty-one  of 
the  Code,  the  jury  found  certain  facts,  upon  the  effect  of 
which  the  plaintiff's  right  to  recover  depends :  First.  Th&t 
in  the  year  1848  the  plaintiff  and  the  defendant  made  a 
parol  agreement  that  thje  ditch  referred  to  in  the  complaint 
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and  which  is  the  southern  boundary  of  the  lands  in  contro- 
versy, should  be  the  division  line  of  lands  claimed  by  the 
defendant  and  other  lands  adjoining  the  same  lying  on  the 
north  side  of  th»  ditch ;  and  Second.  That  at  the  time  the 
agreement  was  made  the  plaintiff  was  in  the  possession,  and 
he  and  his  grantors  had  been  in  possession  since  the  year 
1822,  under  deeds  of  conveyance,  and  claiming  to  be  the 
owners,  of  the  lands  on  both  sides  of  the  ditch,  embracing 
the  lands  described  in  the  complaint,  of  which  the  defendant, 
at  the  time  of  making  the  agreement,  also  claimed  to  be  the 
owner ;  that  after  the  making  of  the  agreement  the  defen- 
dant entered  into  the  possession  of  the  lands  in  dispute,  and 
has  ever  since  continued  in  possession,  and  made  valuable 
improvements  thereon,  by  clearing  a  portion  of  the  same  of 
brush  and  bogs.  Upon  this  verdict  judgment  was  given 
for  the  plaintiff,  which  was  affirmed  at  the  general  term.  It 
does  not  appear  that  the  defendant  had  any  title  to  the  lands 
on  either  side  of  the  ditch,  except  such  as  he  derived  under 
the  parol  agreement ;  and  at  the  time  it  was  made  he  does 
not  appear  to  have  had  the  title  of  a  naked  possession,  for 
fche  jury  find  affirmatively  that  the  plaintiff  then  had  the 
actual  titld  and  the  actual  possession  on  both  sides  of  the 
pretended  line.  For  more  than  twenty-five  years  he  and  his 
grantors  had  been  in  the  possession,  claiming  title  under 
deeds  of  conveyance.  Such  an  agreement  cannot  be  other- 
wise than  wholly  inoperative  and  void.  It  is  within  the 
statute  of  frauds ;  for,  if  effect  is  given  to  it,  its  operation 
will  be  to  vest  in  the  defendant  the  title  to  the  nine  acres 
of  land,  without  the  writing  required  by  the  statute.  This 
is  not  the  case  of  a  disputed  boundary  line,  which  the  parties 
might  adjust  and  establish  by  parol ;  because  there  can  be 
no  disputed  boundary  where  there  are  no  adjoining  lands  of 
different  owners.  The  validity  and  legal  force  of  parol  agree- 
ments and  submissions  to  settle  disputed  boundary  lines  was 
long  resisted  upon  the  ground  that,  in  effect,  they  passied  the 
title  to  real  property  without  thb  solemnities  required  by 
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the  statute.  The  courts  however  held,  upon  very  substw 
tial  reasons,  that  such  agreements  and  submissions  did  bo( 
affect  the  ti44e«  If  they  were  confined  to  the  sole  object  of 
ascertaining  the  true  line  of  separation,  they  gave  effect  ta 
the  title  which  the  parties  to  such  agreements  really  had, 
and  left  the  statute  of  frauds  in  full  force.  Neither  tiieir 
purpose  nor  their  effect  was  to  pass  real  property  from  one 
person  to  another,  but  simply  to  ascertain  the  line  to  which 
their  respective  lands  extended.  The  boundary  of  A.  was 
also  that  of  B.,  which  was  often  undefined,  obscure  and 
uncertain  j  and  when  the  agreement  proposed  and  resulted 
in  notiiing  more  than  to  establish  and  mark  where  that 
boundary  was,  the  provisions  of  the  statute  of  frauds  were  not 
invaded.  It  was  never  thought  that  the  judgments  of  the 
courts  in  actions  of  ejectment,  where  the  subject  was  a  ques- 
tion of  boundary,  divested  the  title  of  one  person,  and  vested 
it  in  another ;  and  yet  the  parol  agreement,  the  submission, 
and  the  award  under  it,  effect  the  same  identical  object  and 
perform  the  same  office  £U9  the  judgment  of  a  oompetent 
court.  Both  ascertain,  by  the  means  at  their  conunand, 
where  the  true  line  is,  and  establish  it  for  all  future  time 
In  Jackson  v.  Dysling  (2  Cainesy  198),  Mr.  Justice  Spenobr 
says :  '^  An  agreement  by  pare)  to  a  settlement  of  a  boundary 
^me  appears  to  be  effectual,  and  not  liable  to  any  objection 
on  the  score  of  the  statute  of  frauds  and  perjuries;''  and 
Thompson,  J.,  in  the  same  case,  observes  that  **the  submis- 
sion to  two  surveyors,  and  their  decision  thereupon,  cannot 
be  considered  as  extending  to  the  title  of  the  land,  or  to  have 
the  operation  of  a  conveyance.  The  submission  was  of  a 
mere  matter  of  fact  to  ascertain  where  the  line  would  ran 
on  actual  survey."  In  Robertson  v.  McNid  { 12  Wend.^  578), 
Mr.  Justice  SuTfioSRLAND  reasons  in  this  wise :  **  The  only 
1  question  between  the  parties  was  as  to  the  division  line 
between  those  lots,  and  that  &ct  they  agreed  should  be  dedf 
ded  by  arbitrators.  It  had  no  bearing  vdmtever  upon  iha 
abstract  question  of  tHIe  Ho  more  ikm  the  testimony  of  a 
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witness  abowing  the  partioular  locfttion  of  the  deed  according 
to  ita  courses  and  distances.  It  is  well  settled  that  upon  the 
strength  sf  such  an  award  the  party  in  whose  favor  it  is 
made  may  recover  in  the  action  of  ejectment."  It  is  to  be 
observed  that,  to  make  these  parol  agreements  and  submis- 
sions ^Seetual  for  any  purpose,  the  parties  to  them  must 
Buuatain  towards  each  oLrti^e  relation  of  adjoining  owne». 
It  is  absurd  to  suppose  that  a  parol  agreement  to  establish  % 
booBdary,  where  one  of  the  contracting  parties  is  an  owner 
SQd  the  other  h»»  neither  the  title  nor  the  possession,  can  be 
of  aiiy  availf  It  is  difficult  to  comprehend  how  such  an 
agreement  could  have  any  operation  at  all.  But  if  it  could, 
it  would  ^  be  to  impart  to  a  person  without  title  and  without 
the  possession  some  interest  in  real  property.  In  all  the 
eases  where  these  agreements  have  hew  upheld  and  enforced 
in  the  courts,  it  has  been  upon  the  ground  that  the  parties  to 
them  were  owners,  and  their  lands  ac^oined  upon  the  dis- 
puted and  uncertain  boundary.  This  is  an  indispensable 
prerequisite,  without  which  the  agre^nents  could  not  have 
been  sustaii]^. 

The  case  of  4jiam  v.  Rockwell  (16  Wend*f  S8S)  was  a 
question  of  disputed  boundary,  and  greatly  litigated.  It  was 
finally  decided  in  the  late  Court  of  Errors,  where  the  chan- 
eellor  laid  down  the  following  rule :  "  Where  there  can  be 
no  real  doubt  as  to  how  the  premises  should  be  located 
aoeording  to  certain  known  boundaries  described  in  the  deed, 
to  ests^blish  a  practical  location  different  therefrom  there  must 
be  eit  W  a  location  which  has  beeiii  acquiesced  in  for  a  sufil* 
^eat  length  of  time  to  bar  a  right  of  entry  under  the  statute  in 
rdation  to  real  estate,  or  the  erroneous  line  must  have  been 
agreed  upon  between  the  parties  claiming  the  land  on  both 
si4es  thereofl  Or  the  party  whose  right  is  to  be  thus  barred 
Bi99t  have  looked  silently  on  and  seen  the  other  party  do 
acts  or  subject  himself  to  expenses  in  relation  to  the  land 
on  the  opposite  side  of  the  line,  which  would  be  an  injury 
to  him,  and  which  he  would  not  have  done  if  the  line  had 
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not  been  so  located ;  in  which  case,  perhaps,  a  grant  might 
be  presumed  within  the  twenty  years."  In  the  more  recent 
case  of  Clark  v.  Wetkey  (19  Wend.^  320),  it  was  held  that 
nothing  short  of  an  adverse  possession  for  a  length  of  time 
sufficient  to  bar  an  entry  would  be  effectual  to  establish  a 
line  different  from  that  given  in  the  deed ;  with  this  qualifica- 
tion :  that  when  the  monuments  mentioned  in  the  deed  can 
no  longer  be  found,  the  acts  or  agreements  of  the  patties 
may  be  resorted  to  as  secondary  evidence  to  supply  the 
hiatus  created  by  the  absence  of  the  monuments.  So  in 
Clark  V.  Baird  (5  Seld.y  183),  it  was  also  held  that  parol 
declarations  and  agreements,  intended  to  establish  a  line 
different  from  that  given  in  the  deed,  ^'  would,  if  effectual, 
amount  either  to  a  conveyance  of  lands  by  parol,  in  case 
the  declarations  were  subsequent  to  the  deed,  or  else,  if  they 
were  prior  to  or  cotemporary  with  its  delivery,  such  declara- 
tions of  the  intended  effect  of  the  language  of  the  deed,  if 
effectual,  would  violate  the  rule  which  forbids  parol  evidence 
to  alter  a  written  contract,"  The  learned  judge  who  deli- 
vered the  opinion  says,  in  conclusion,  "  that  upon  principle, 
where  the  description  in  the  deed  designates  a  piece  of  land 
as  that  conveyed,  the  description  cannot  be  departed  from 
by  parol  evidence  of  intent  or  of  acquiescence  in  another 
boundary,  unless  such  an  adverse  possession  be  shown  as  is 
in  itself  a  bar  to  an  ejectment." 

In  the  present  action,  if  the  parol  agreement  of  1848  could 
be  held  valid,  its  effect  would  be  to  take  from  the  true  owner 
and  vest  in  the  defendant  a  lot  of  nine  acres  of  land  lying 
north  of  the  ditch,  to  which  he  shows  no  manner  of  title  or 
claim,  and  no  relation  which  would  authorize  him  to  nego- 
tiate or  contract  in  regard  to  the  boundary  line. 

The  improvements  put  upon  the  land  in  cutting  brush 
and  removing  bogs  aie  not  of  a  character  to  estop  the  plaintiff 
from  asserting  his  title. 

The  judgment  of  the  Supreme  Court  should  be  affiiiP*4 
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All  the  judges  weie  for  affirmance^  being  of  opinion  that 
the  parol  agreement  to  locate  the  boundary  line  did  not  of 
itself  affect  the  true  title  to  the  disputed  premises,  and  being 
also  of  opinion  that  there  were  no  facts  in  the  case  which 
equitably  estopped  the  plaintiff  from  asserting  his  title. 


Judgment  affirmed. 


Baldwin  v.  Bbown. 


16  aw 

us 87 

le    359 
125    731 


16    859 
154    298 


Practical  location  and  long  acquiescence  in  a  bonndarj  line  are  conclusiyei 
not  upon  the  notion  that  they  are  evidence  of  a  parol  agreement  establishing 
the  line,  but  because  they  are  of  themselves  proof  that  the  location  is  cor- 
rect, of  so  controlling  a  nature  as  to  preclude  evidence  to  the  contrary. 

The  acquiescence  of  a^oining  proprietors,  fbr  forty  years  in  the  practical 
location  of  a  boundary  line  between  their  lands,  is  conclusive,  although  it 
be  proved  that  such  location  was  originally  made  under  an  agreement 
resulting  A:om  a  mutual  mistake  as  to  &cts. 

The  rule  that  fixed  monuments  are  to  prevail  'bver  courses  and  distances,  in 
applying  the  description  of  land,  applies  with  less  force  to  those  which  are 
artificial  than  to  natural  and  permanent  objects,  and  fails  entirely  when, 
from  the  designation  of  quantity  or  other  elements  of  description,  it  if 
apparent  that  the  courses  and  distances  are  correct    Per  Seloen,  J. 

Appeal  from  the  Supreme  Court.  The  action  was 
brought  to  recover  a  strip  of  land  four  rods  in  width,  and 
containing  about  six  acroB,  lying  between  fimna  of  which 
it  was  admitted  that  the  plaintiff  and  defendant  were  respec- 
tively the  owners.  The  cause  was  submitted  to  referees, 
who  reported  in  favor  of  the  defendant,  and  found  the 
following  facts:  In  January,  1808,  Thomas  Brown,  who 
was  the  common  source  of  title,  conveyed  to  Joseph  Brown, 
under  whom  the  plaintiff  derived  title,  a  farm  described  as 
containing  one  hundred  acres ;  the  second  boundary  line  is 
described  in  the  deed  as  running  upon  a  given  course 
**  twelve  chains  and  fifty  links  to  a  stake  and  stones.''  This 
line  was  run  by  a  surveyor  shortly  before  the  delivery  of 
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the  deed,  Vho  located  the  stake  and  stones  at  the  distractf 
of  eleven  chains  (instead  of  twelve)  and  fifty  links  firom 
the  heginning  of  the  Hne.  Thomas  and  Joseph  Brewn» 
in  the  year  1808  or  1809,  1>irilt  a  division  fence  between 
their  lands,  which  started  from  the  stake  and  stoneS)  and 
ran  along  a  line  thus  erroneously  located  by  the  surveyor- 
Bath  the  parties  to  the  deed,  and  their  respective  grantees, 
occupied  and  cultivated  the  land  up  to  this  fence  on  their 
sides  respectively,  claiming  to  own  to  the  fence,  down  to  the 
summer  of  1852,  and  neither  Joseph  Brown  nor  those  holding 
his  title  claimed  to  own  beypnd  the  fence.  The  fence  had 
been  moved,  ftom  time  to  time,  by  the  consent  of  the 
4)^i^ers  on  both  sides,  for  the  purpose  of  cleaning  up  the 
hedges  which  had  grown  along  side  it,  and  the  line  had  thus 
become  zigzag.  In  the  summer  of  1852,  the  plaintiff  and 
defendant  agreed  to  employ  a  surveyor  to  run  and  straighten 
Hhie  line,  so  that  they  cot^d  rebuild  the  fence  on  the  true 
line.  In  pursuance  of  tMs  agreement,  the  surveyor  ran 
the  line,  and  it  was  then  discovered,  for  the  first  time,  that 
fhe  premises  of  the  plaintiff  fell  short  of  one  hundred  acies 
by  about  six  acres,  and  that  the  line  above  mentioned,  as 
located,  fell  short  just  one  chain  of  the  distance  described 
in  the  deed  from  Thomas  Brown  to  Joseph  Brown,  and  in 
all  the  subsequent  conveyances.  The  surveyor  ran  a  new 
line ;  the  plaintiff  required  the  defendant,  by  written  notice, 
to  surrender  possession  of  the  strip  included  between  the 
fence  and  the  thus  ascertained  line,  and  upon  refusal  brought 
this  action.  Hie  plaintiff  excepted  to  the  rq[>€rt  of  the 
referees,  in  favor  of  the  defendant,  on  the  ^und,  among 
others,  tiiat  it  should  have  been  in  his  favor  as  to  a  small 
strip  of  land  belonging  to  him,  which,  in  consequence  of 
the  removal  of  the  fence,  by  consent  of  the  parties,  for  tiie 
purpose  of  clearing  up  a  ridge,  had  been  left  indosed  witk 
the  land  on  the  defendant's  side  of  ike  fence.  Judgment 
was  entered  on  the  report  of  the  referees,  and  vm^,  on 
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9sppea!U  aflbrmed  by  the  Supreme  Court,  at  general  tmn  in 
the  dxth  district    The  plaintiff  appealed  to  thia  conrt* 

Heary  Smithf  for  the  appellant 

AmoMt  X  FarkeTf  for  tiie  respondent. 

SKLDKNf  J.  It  is  nnneceasary,  in  the  view  I  take  of  this 
case,  to  decide  the  question  raised  upon  the  construction  of 
the  deed  from  Thmnafl  to  Josqph  Brown.  It  is  undoubtedly 
a  general  rule  that,  where  the  lands  conveyed  are  described 
by  courses  and  distances,  and  also  by  reference  to  natoral 
objects  or  fixed  and  permanent  monuments,  if  thero  is  a 
diBcrepancy  between  the  two,  the  former  description  must 
yidd  to  the  latter.  The  reason  is,  that  mistakes  are  deemed 
more  likely  to  occur  with  respect  to  courses  and  distances 
than  in  regard  to  objects  which  are  visible  and  permanent. 
This,  however,  is  by  no  means  an  inflexible  rule.  Where 
there  is  anything  in  the  description  which  riiows  that  the 
coorses  and  distances  are  right,  l^y  will,  of  course,  control ; 
because  ib^  primary  object,  in  all  cases,  is  to  airiv^  at  tiie 
real  intent  of  the  parties.  For  instance,  where  it  is  i^parent 
upon  the  face  of  the  ^eed  that  the  intention  was  to  convey 
a  specific  quantity  of  land,  if  the  courses  and  distances  given 
would  include  that  precise  ^antity,  but  the  description  by 
fixed  monuments  would  emlnrace  more  or  less,  it  is  clear 
that  the  former  should  be  followed.  To  do  otiberwise  would 
be  to  defeat  the  plain  intent  of  the  parties.  It  is  obvious, 
too,  tbht  the  reason  ibr  relying  upon  monuments,  in  prefer- 
enoe  to  eourses  and  distanoesj  applies  with  much  greater 
force  to  such. as  are  natural  and  permanent  than  to  liiose 
which  are  artificial,  ei^iecially  where  the  latter  were  erected 
as  the  result  of  a  survey  by  courses  and  distances.  But 
witiiout  pausing  to  inquire  how  these  and  other  qualifications 
of  tile  rule  in  question  might  affect  the  present  case,  I  pass 
to  the  consideration  of  another  point. 

Smcth. — Vol.  II.  46 
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The  referees  have  found  that  the  disputed  line  was  actually 
surveyed  and  run  prior  to  the  execution  of  the  deed  from 
Thomas  to  Joseph  Brown,  in  1808;  that  the  grantor  and 
grantee  united  in  building  a  fence  upon  the  line  so  run; 
and  that  this  fence  was  maintained,  by  the  original  parties 
and  by  those  claiming  under  them,  substantially  upon  the 
same  line,  from  the  time  of  its  erection  by  Thomas  and 
Joseph  Brown  to  the  year  1852,  when  this  suit  was  com- 
menced. That  during  this  entire  period,  of  more  than  forty 
years,  the  original  parties  and  those  succeeding  to  theii 
rights  treated  the  fence  as  the  true  division  line  between 
them,  and  occuj)ied  and  cultivated  their  respective  lands 
accordingly.  • 

These  facts  would  seem  to  bring  the  case  clearly  within 
the  settled  rule  in  this  state,  which  forbids  the  disturbance 
of  a  practical  location  which  has  been  acquiesced  in  for  a 
long  series  of  years. 

The  counsel  for  the  appellant  takes  the  ground  that  the 
rule  in  question  is  based  upon  the  idea  of  an  agreement, 
either  express  or  implied,  as  to  the  location  of  the  line,  and 
he  cites  numerous  cases  to  show  that  an  agreement  which 
is  founded  upon  a  mutual  mistake  of  facts  is  not  obligatoiy 
upon  the  parties.  But  I  apprehend  the  counsel  is  in  error 
in  assuming  that  a  parol  agreement,  either  actual  or  sup- 
posed, fixing  the  boundaries,  lies  at  the  foundation  of  the 
rule.  It  is  true  that  several  of  the  cases  make  this  sugges- 
tion, and  speak  of  the  long  acquiescence  of  the  parties  as 
afibrding  evidence  of  such  an  agreement.  It  is  difficult, 
however,  to  support  the  rule  upon  such  a  basis.  If  acquies- 
cence for  a  great  number  of  years  in  an  erroneous  location 
is  obligatory  upon  the  parties  merely  as  evidence  of  a 
previous  parol  agreement,  then  it  must  follow  that  any  other 
proof  establishing  such  an  agreement  would  be  equally 
conclusive  upon  them.  If  it  is  the  agreement  which  binds, 
the  nature  of  the  proof,  provided  it  be  competent,  is  of 
course  immaterial. 
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Hence,  npon  this  theory,  a  deed  may  be  made  to  convey 
land  not  at  all  described  in  it,  by  means  of  a  mere  parol 
agreement,  adopting  boundaries  entirely  different  from  those 
mentioned  in  the  deed.  There  are  several  dicta  in  this  state 
which  go,  perhaps,  to  that  extent,  but  no  adjudged  case. 
On  the  contrary,  v^henever  the  question  has  directly  arisen, 
it  has  been  held  otherwise.  In  Jackson  v.  Douglas  ( 8  JoAn., 
367  )  there  was  a  virtual  agreement  as  to  the  line,  and  pos- 
session taken  and  continued  for  eight  years  in  accordance 
with  it,  and  yet  the  court  held  that  this  did  not  settle  the 
question  of  boundary.  Again,  in  Stuyvesant  v.  Dunham  (9 
John.^  61 ),  when  a  crooked  line  having  been  maintained  for 
more  than  twenty-£ye  years,  the  parties  had  mutually  agreed 
that  the  line  was  in  reality  straight  between  two  admitted 
termini,  yet  on  one  of  the  parties  acting  upon  this  agree- 
ment, and  running  a  straight  line,  the  other  was  held  not 
bound. 

It  seems  impossible  to  hold  that  a  mere  parol  agreement, 
adopting  a  line  different  from  that  described  in  the  deed,  is 
obligatory,  without  violating  the  statute  of  frauds,  both  in 
its  letter  and  spirit.  It  is  said  in  some  of  the  cases,  by  way 
of  sustaining  the  doctrine,  that  the  agreement  does  not  trans- 
fer the  title,  but  simply  determines  the  boundaries  of  the 
land  described ;  a  distinction,  the  soundness  of  which  may 
well  be  doubted.  The  supposition  of  such  an  agreement,  in 
cases  of  long  acquiescence  in  an  established  line,  is,  as  I 
apprehend,  entirely  superfluous.  The  acquiescence  in  such 
cases  affords  ground  not  merely  for  an  inference  of  fact,  to 
go  to  the  jury  as  evidence  of  an  original  parol  agreement, 
but  for  a  direct  legal  inference  as  to  the  true  boundary  line. 
It  is  held  to  be  proof  of  so  conclusive  a  nature  that  the 
party  is  precluded  from  offering  any  evidence  to  the  con* 
trary.  Unless  the  acquiescence  has  continued  for  a  sufficient 
length  of  time  to  become  thus  conclusive,  it  is  of  no  impor- 
tance. The  rule  seems  to  have  been  adopted  as  a  rule  of 
repose,  vrith  a  view  to  the  quieting  of  titles ;  and  rests  upon 


864  CASES  m  TH£  (XfORT  OF  APF£AI£. 

Baldwii «.  SnMm, 

tiia  same  reaaan  as  our  statute  prohibiting  tibe  disturbaiiee  of 
an  adverse  possession  which  has  continued  for  twmtjr  yean. 
In  all  eases  in  which  practical  locations  have  been  confirmed 
upon  eridence  of  this  kind,  the  acquiescaice  baa  continued 
for  a  long  period,  rarely  less  than  twenty  years.  In  JadcMtm 
V.  Bou>m(l  Caincj  358),  it  was  thirty-six  years ;  in  Jackton 
y.  Dyding  (2  fd«,  198),  forty  years;  in  Jachon  y.  Veider 
(8  Johiin  8),  tiie  same;  in  JaekBon  v.  Di^miarf  (ii.,  269), 
thirty-^ight  years;  and  in  Jadaon  v.  McCaU.  ( 10  JbAn.,  377), 
forty-one  years. 

If  the  only  elBbct  of  acquiescence  is  to  prove  a  preTioai 
parol  agreement,  there  must  be  many  casee  where  such 
acquiescence  for  a  few  years  only,  attended  by  otiier  ciw* 
roborating  circumstances,  would  afford  evidence  as  strong  as 
acquiescence  fdione  for  a  much  longer  period ;  and  yet  no 
such  case  has  ever  arisen.  In  Kip  v.  Norton  ( 12  Wmd.,  137 ), 
an  acquiescence  of  four  or  five  years,  and  in  Adams  v.  RoA* 
wdl  ( 16  Wettd.i  285 ),  of  eleven  years,  were  held  insuffici^t. 
There  may  be  cases  in  which  an  express  agreement  recognis- 
ing an  erroneous  boundary  will  conclude  a  party ;  as  wbeate 
&e  other  party,  acting  upon  the  fidth  of  such  agreement, 
has  made  expensive  improvements,  the  benefit  of  which  will 
be  lost  to  him  if  the  line  is  disturbed.  Such  cases,  if  they 
exist  at  all,  rest  upon  a  different  principle,  viz.,  that  of  eHop* 
pel  in  paisy  and  have  no  bearing  upon  the  quartion  under 
discussion. 

It  follows  from  this  reasoning  that  it  is  no  answer  to  the 
proof  of  acquiescence  in  this  case,  that  parties  are  not  bound 
by  an  agreement  entered  into  under  a  mutual  nustake  as  to 
&cts.  The  plaintiff  is  precluded,  upon  principles  of  public 
policy,  from  setting  up  or  insisting  upon  a  line  in  opposition 
to  one  which  has  been  steadily  adhered  to  upon  both  sides 
for  more  than  forty  years.  If  necessary,  in  ord^  to  esbab* 
lidi  tills  line,  the  law  will  presume  a  conveyance  in  accord* 
ance  witin  it.    lliis  is  decisive  of  the  tase,  without  regvd 
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to  the  ql)e6tio^  whether  the  phiin^'s  daim  is  barred  under 
the  statute  conoeruing  adyerse  poMetsioxu 

It  is  clear  that  there  can  be  no  recovery  of  the  small  atrip 
of  land  in  possession  of  the  ddfendant,  in  eansequence  of  the 
removal  of  the  fence  for  the  purpose  of  clearing  up  the 
ridge.  That  removal  was  made  by  the  mutual  consent  of 
the  parties,  and  it  was  as  much  the  duty  of  the  plaintiff  as 
of  the  defendant  to  restore  the  fence  to  its  original  location. 
At  all  events  the  plaintiff  was  bound  to  give  the  defendant 
notice  to  replace  it  before  commencing  a  suit.  The  d^nand 
of  posses^n  proved  in  the  case  makes  no  reference  to  the 
strip  in  question. 

The  judgment  of  the  Supreme  C!ourt  should  be  affirmed. 

Bbown,  J.,  delivered  an  opinion  to  the  same  effect;  Com- 
STOCK  and  Shankland,  Js.,  were  absent;  all  the  other 
iudges  concurring, 

Judgment  affirmed. 
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fil-iDDnrGS,  Executori  o.  Sewabd  and  wife. 

Tv»  4jL|Qe9d  of  "  the  snm  of  $1200,  and  interest  on  the  same,  contained  in  a 
txmd  and  nidrtgage"  described  in  the  will,  with  a  subsequent  provision 
Importing  .Hhi*  Ihe  same  is  given  to  the  legatee  fbr  life,  with  a  Umitation 
over,  is  not  a  «peciflc  but  a  demonstratiye  legacy,  giving  the  mcome  of 
the  $1200  for  the  life  of  the  legatee,  and  net  subject  to  ademption  by  the 
assignment  or  eztioc^on  of  the  bond  and  mortgage  In  the  lifetime  of  the 
ieitalrix. 

an  aclmowledgment  of  i^tisaustlon  of  the  bond  and  mortgage,  encuted  by 
the  legatee  after  the  ^1  lyid  taken  effect  and  they  had  been  delivered  to 
her  by  the  executor,  is  good  evidence  that  the  legatee  had  received  p^y- 
meiit  of  the  interest  which  had  become  due  thereon  from  the  mortgagor. 

Appeal  from  the  Sup»,eme  Crourt  The  action  was 
drought  to  foreclose  a  mortgage.  On  the  trial,  before  a 
referee,  the  plaiutiff  proved  that  Maria  M.  Seward  married 
the  plaintiff  in  December,  1851,  and  died  in  April,  1863, 
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leaving  a  will,  the  material  part  of  which  is :  <^  I  give  and 
bequeath  unto  my  beloved  mother,  Antha  Seward,  the  sam 
of  twelve  hundred  dollars  and  interest  on  the  same,  con- 
tained in  a  bond  and  mortgage  given  to  me  by  Orren  W. 
Seward  and  Caroline  his  wife,  and  dated  the  third  day  of 
January,  1847.  I  give  and  bequeath  unto  my  beloved 
mother,  Antha  Seward,  all  my  household  furniture,  and  all 
the  rest  of  my  personal  property,  all  of  which  J  give  and 
bequeath  unto  her  during  her  natural  life ;  after  her  decease 
I  give  and  bequeath  all  of  the  above  mentioned  property  to 
my  beloved  husband,  Dwight  Griddings,"  who,  by  the  will, 
was  appointed  sole  executor.  The  plaintiff  then  proved  the 
execution  of  the  bond  and  mortgage  referred  to  in  the  will, 
and  which  were  conditioned  for  the  payment  of  $1200 
vdthin  ten  years  from  the  date  thereof,  with  interest  pay 
able  annually.  The  defendants  offered  in  evidence  a  satisfac 
tion  piece  of  the  mortgage,  executed  and  acknowledged  by 
Antha  Seward,  the  legatee  in  the  will,'  to  whom  the  bond 
and  mortgage  had  been  delivered  by  the  executor,  which, 
being  excluded  by  the  referee  as  evidence  of  the  extinguish- 
ment of  the  mortgage,  the  defendants'  counsel  offered  to 
introduce  it  for  the  purpose  of  showing  the  payment  or  dis- 
charge of  all  the  interest  due  upon  the  bond  and  mortgage 
at  the  time  of  the  commencement  of  this  action.  This  was 
excluded  by  the  referee  and  the  defendants  excepted.  Tie 
referee  made  a  report  that  there  was  due  and  unpaid,  fcur 
interest,  $477,  upon  which  judgment  was  entered  for  a  sale 
of  the  mortgaged  premises.  Upon  appeal,  the  Supreme 
Court,  at  general  term  in  the  eighth  district,  affirmed  the 
judgment,  and  the  defendants  appealed  to  thi^  court.  The 
cause  was  submitted  on  printed  arguments. 

jS.  S.  Spritg,  for  the  appellant. 

A.  O.  Rice^  for  the  respondent. 
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Selden,  J.  There  is  often  great  difficulty  in  determining, 
in  regard  to  bequests  of  stocks  or  other  securities  having  a 
definite  and  fixed  pecuniary  value,  whether  the  testator 
intended  to  give  the  specific  security  mentioned  in  the  will, 
or  a  sum  equivalent  to  the  nominal  amount  of  such  security. 
Inasmuch,  however,  as  the  legacy,  if  specific,  is  lost,  in 
case  the  subject  of  it  is  disposed  of  by  the  testator,  or  is 
extinguished  by  payment  or  otherwise  in  his  lifetime,  courts, 
proceeding  upon  the  presumption  that  the  testator  intended 
a  real  benefit  to  the  legatee,  incline  to  consider  legacies  as 
general  rather  than  specific,  where  the  language  of  the 
bequest  will  admit  of  that  construction.  This  reason  has  a 
peculiar  force  in  a  case  like  the  present,  where  the  legatee 
named  appears  to  be  the  primary  object  of  the  testatrix' 
bounty.  But,  aside  from  all  considerations  of  this  sort,  the 
idea  that  this  legacy  was  intended  to  be  specific,  appears  to 
me  to  be  excluded  by  the  peculiar  phraseology  of  the  will 
itself.  The  language  is :  "I  give  and  bequeath,"  &c.,  not  a 
certain  bond  and  mortgage,  but  ^Hhe  sum  of  $1200,  and 
interest  on  the  same,  contained  in  a  bond  and  mortgage," 
&c.  The  bequest  is  of  a  certain  sum  of  money.  The  bond 
and  mortgage  is  simply  referred  to  as  the  source  from  which 
the  money  is  to  be  derived.  The  form  of  expression  is  not 
one  which  would  naturally  be  chosen  to  manifest  an  intent 
to  make  a  specific  bequest  of  the  bond  and  mortgage  itself. 
The  leading  subject  of  the  gift  is  not  the  bond  and  mort- 
gage, but  the  sum  of  money  mentioned ;  and  it  could  scarcely 
be  claimed,  if  one-half  of  the  mortgage  had  been  paid  in 
the  lifetime  of  the  testatrix,  that  the  bequest  was  thereby 
reduced  to  the  sum  of  $600  instead  of  $1200. 

The  legacy  therefore  is,  I  think,  general,  in  the  sense  that 
it  would  not  have  been  regarded  as  adeemed  by  the  assign- 
ment of  the  bond  and  mortgage,  or  its  extinction  in  the 
lifetime  of  the  testatrix.  It  belongs  to  a  peculiar  class  of 
legacies,  usually  termed  demonstrative,  which  partake  so 
far  of  the  nature  of  specific  legacies,  that  the  security 
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refeired  to  in  the  bequest,  if  in  existence,  and  belonging  to 
the  testator  at  the  time  of  his  death,  is  set  apart  as  a  primaiy 
fund  for  the  payment  of  the  legacy. 

This  interpretation  is,  I  think,  strengthened  by  the  con- 
sid^ation  that  the  $1S00  was  given,  as  I  construe  the  will, 
to  the  mother  of  the  testatrix  for  life  only,  and  after  her 
decease  to  the  plaintiff,  the  testatrix'  husband.  Whatever 
might  be  the  construction  of  the  two  clauses  embracing  the 
bequest  to  the  mother,  taken  by  themselves,  the  words 
*^all  of  the  above  mentioned  property,"  contained  in  the 
gift  over  to  the  husband,  must,  I  think,  be  held  to  include 
all  that  had  bew  given  by  the  previous  clauses  of  the  will, 
taken  collectively. 

It  was  never  the  intention  of  the  testatrix,  therefore,  to 
give  to  her  mother  the  principal  of  the  sum  bequeathed, 
but  the  income  only  during  her  life.  The  executor  and 
ultimate  legatee  became,  by  j;he  provisions  of  the  will,  a 
trustee  of  the  fund  during  the  life  of  the  first  legatee. 
The  latter  therefore  could  have  no  right  to  collect  the 
principal  sum  secured  by  the  bond  and  mortgage,  nor  any 
power  or  control  over  it,  except  so  fiur  as  she  was  invested 
with  such  control  by  the  voluntary  act  of  the  executor. 
But  as  the  interest  of  the  fond  would,  when  paid,  beloDg 
Exclusively  to  the  legatee  for  life,  the  executor,  by  delivering 
the  bond  and  mortgage  to  her,  must  be  regarded  as  having 
authorized  her  to  receive  such  interest,  as  the  same  should 
become  due. 

No  such  inference,  however,  can  be  drawn  in  respect  to 
the  principal,  which  was  not  due,  and  which,  in  no  court, 
would  belong  to  the  legatee  for  life.  The  mortgagor  there- 
fore had  a  right  to  pay  to  the  legatee  for  life  the  interest 
upon  the  mortgage,  from  time  to  time,  as  the  same  should 
become  due,  and  to  that  extent  the  receipt  of  the  latter 
would  dischai^e  him.  Hence,  although  the  acknowledg- 
ment of  satisfaction  by  the  legatee  for  life  was  oitiiely 
nugatory,  as  to  the  principal  of  the  mortgage,  it  never* 
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tiifiless  afforded  sufficient  evidence  of  the  payment  of  interest 
up  to  that  time,  and  the  court  below  erred  in  rejecting  it 
altogether. 

The  judgment  must  be  reversed,  and  there  must  be  a 
now  trial,  with  costs  to  abide  the  event. 

All  the  judges  concurring^ 

Judgment  reversed  and  new  trial  ordered. 


Lewis  and  Hebrice  r.  Ci^apman. 

A  written  commnnicatioQ  made  by  a  banker  in  the  country  to  a  mercantile 
house  in  New-Tork,  in  respect  to  the  pecuniary  responsibility  of  a  customer 
of  such  house,  whoae  note  has  been  sent  to  him  for  collection^  is  pririleged. 
In  order  to  maintain  an  action  for  libel  against  him,  express  malice  must  be 
shown,  and  cannot  be  inferred  fVom  the  mere  falsity  of  the  statement 

A  banker,  by  way  of  explaining  his  delay  for  a  week  after  its  maturity  to 
remit  the  proceeds  of  a  note  sent  to  him  for  collection,  appended  to  his 
ktter,  covering  the  remittance,  the  words  '*  Confdeniidl.  Had  to  hold  over 
for  a  few  days  for  the  accommodation  of  the  makers  -"  Eddj  that  these  words 
did  not  necessarily  impute  to  the  makers  a  want  of  ability  to  meet  their 
paper  at  maturity,  and  that  it  was  a  question  for  the  jury  whether  they 
were  used  in  an  ir^urious  or  an  innocent  sense. 

Malice  in  fact,  and  imputed  malice  or  malico  in  law,  differ  not  in  nature,  but 
only  in  the  evidence  by  which  they  are  established.    Pmr  Selden,  J. 

Appeal  from  the  Supreme  Court.  The  action  was  for 
libel,  and  was  tried  at  the  Wayne  circuit,  before  Mr.  Justice 
Strong.  At  the  trial  it  was  proved  that  the  plaintiffi  were 
merchant  tailors  at  Lyons,  and  the  defendant  a  banker  at 
the  same  place.  A  few  days  before  April  19,  1851,  the 
defendant  received  for  collection,  from  Cromwell,  Haight  & 
Co.,  a  mercantile  house  in  New-York,  a  note  for  $100,  pay- 
able on  that  day  at  his  bank,  and  drawn  by  the  plaintiffs. 
Tliere  was  conflicting  evidence  as  to  the  payment  of  the 
note,  which  the  plaintiff  took  up  at  its  maturity,  giviiig, 
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therefor  their  draft  upon  the  defendant's  bank,  at  which 
they  made  deposits  and  kept  an  account.  The  draft  OTe^ 
drew  their  account,  but  was  accepted  by  a  clerk  of  the 
defendant,  who,  in  reply  to  an  offer  from  one  of  the  plaintiffi 
to  transfer  an  amount,  standing  to  the  credit  of  his  individaal 
account,  sufficient  to  meet  the  check,  declared  it  to  be 
unnecessary.  The  defendant  did  not  remit  the  amount  of 
the  note  to  Cromwell,  Haight  Ss  Co.  until  the  twenty-eighth 
of  April,  the  plaintifis  having  made  their  account  good  ol 
the  twenty-fifth,  and  there  was  conflicting  evidence  upon  the 
question  whether  the  delay  was  in  consequence  of  the  non 
payment  of  the  note,  except  by  an  overdraft,  or  in  conse- 
quence of  the  defendant  ^  bank  being  short  of  funds  in 
New-York,  on  which  to  dr^^v  for  the  payment  of  Cromwell, 
Haight  &  Co.  The  defendant  added  to  his  letter,  inclosing 
his  draft  to  Cromwell,  Haight  &  Co.  for  the  proceeds  of  the 
note,  a  postscript,  in  the  following  words :  "  Confidential. 
Had  to  hold  over  a  few  days  for  the  accommodation  of 
Lewis  &  Herrick."  The  judge  charged  the-  jury  that  this 
postscript  was  libelous,  if  false,  and  that  unless  they  should 
find  the  matter  contained  in  it  substantially  true  they  must 
find  for  the  plaintiff;  that,  so  far  as  malice  was  necessary 
to  a  right  of  action  in  this  case,  it  is  properly  inferable, 
from  the  falsity  of  the  words  charged  in  the  complaint,  a? 
libelous.  The  defendant  excepted  to  this  portion  of  the 
charge,  and  the  jury  rendered  a  verdict  for  che  plaintiff  for 
$760.  The  Supreme  Court,  at  general  term  in  the  seventh 
district,  denied  a  motion  for  a  new  trial,  and  judgment 
having  been  perfected  for  the  plaintifis,  the  defendant 
appealed  to  this  court. 

John  H.  Reynolds^  for  the  appellant. 

James  C.  Smithy  for  the  respondents. 

Selden,  J.    The  principal  questions  in  this  case  arise 
apon  that  portion  of  the  charge  by  which  the  jury  were 
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instructed  that  the  postscript  to  the  letter  of  Sisson  Ss  Chap- 
man to  Cromwell,  Haight  &  Co.  was  libelous,  per  se,  and 
that,  if  they  found  the  statement  in  the  postscript  to  be 
false,  their  verdict  must  be  for  the  plaintiffs. 

Among  other  points  made  by  the  counsel  for  the  defen* 
dant,  it  is  insisted :  First.  That  the  language  of  the  postscript 
is  equivocal ;  that  it  does  not  necessarily  impute  to  the 
plaintiflfe  any  want  of  ability  to  meet  their  paper,  but  may 
have  meant  merely  that  the  note  was  held  over  for  a  short 
time  as  a  matter  of  convenience  to  them ;  and  that  its  inter- 
pretation in  this  respect  was  a  question  for  the  jury,  and 
should  have  been  submitted  to  them.  Second.  That  the 
communication  was  privileged;  and  that  the  jury  should 
have  been  instructed  that  the  plaintiffs  could  not  recovei 
without  proof  of  actual  malice. 

There  is  no  doubt  that  where  the  language  of  an  alleged 
libel  is  ambiguous,  and  capable  of  being  understood  in  an 
innocent  and  harmless,  as  well  as  an  injurious  sense,  its  true 
interpretation  is  a  question  for  the  jury;  but  it  is  equally 
clear  that  if,  upon  an  examination  of  the  whole  writing  and 
comparison  of  its  different  parts,  it  appears  to  admit  of  no 
just  construction  except  one  which  is  injurious  to  the  plain- 
tiffs, its  meaning  is  to  be  determined  by  the  court.  {Haire 
V.  WilsoUf  9  Bam.  Sf  Cress.^  643 ;  Fisher  v.  Clement^  10  id., 
472  ;   Van  Vechten  v.  Hopkins ^  5  Johnny  211.) 

It  is,  perhaps,  true,  as  claimed  by  the  defendant's  counsel, 
that  the  words  "  Had  to  hold  over  a  few  days  for  the 
accommodation  of  L.  &  H."  are  not  necessarily  to  be  taken 
in  an  injurious  sense ;  that  they  might  have  meant  merely 
that  a  little  temporary  indulgence  had  been  granted  to  them 
as  a  matter  of  convenience  and  not  of  necessity.  Had 
these,  therefore,  been  the  only  words  used, .  it  might,  per* 
haps,  have  belonged  to  the  jury  to  say  in  what  sense  they 
were  intended  to  be  understood,  although  it  can  hardly  be 
denied  that,  without  some  explanation  of  the  circumstances 
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they  would  still  have  been  calculated  to  cast  a  shade  of  8U»- 
picion  upon  the  plaintiffi'  responsibUiiy. 

If,  however,  these  words  had  been  used  in  the  purely 
harmless  sense  here  suggested,  it  is  difficult  to  imagine  any 
reason  for  their  being  preceded,  as  they  were,  by  the  word 
^*  confidential."  This  word  gives  character  and  point  to  the 
communication,  and  manifests  a  consciousness  on  the  part 
of  the  vmter  that  the  fact  communicated  was  one  which  the 
plaintifis  would  not  wish  to  have  generally  known.  It 
seems  impossible  to  resist  the  conclusion  that  the  defendant, 
when  he  added  the  postscript  in  question,  was  aware  that  it 
might  affect  the  credit  of  the  plaintiffs.  Admitting,  then, 
that  the  words  of  the  postscript  would  have  been  ambiguoufl 
and  equivocal  if  used  alone,  I  think  they  are  not  so  whm 
taken  in  connection  with  the  word  *^  confidential,"  which 
precedes  them ;  and  consequently,  that  the  judge  was  right 
in  assuming  that  they  were  to  be  understood  in  an  iDJurious 
sense.  It  becomes  necessary,  therefore,  to  examine  the 
question  whether  the  communication,  alleged  to  be  libelous, 
was  so  far  privileged  as  to  throw  upon  the  plaintiffi  the 
burden  of  proving  express  malice. 

Malice  is  essential  to  every  action  for  libel.  It  has  been 
sometimes  divided  into  legal  malice,  or  malice  in  law,  and 
actual  malice,  or  malice  in  fact.  These  terms  might  seem 
to  imply  that  the  two  kinds  of  malice  are  different  in  their 
nature.  The  true  distinction,  however,  is  not  in  the  malice 
itself,  but  simply  in  the  evidence  by  which  it  is  established. 
In  all  ordinary  cases,  if  the  charge  or  imputation  complained 
of  is  injurious,  and  no  justifiable  motive  for  making  it  is 
apparent,  malice  is  inferred  from  the  falsity  of  the  charge. 
The  law,  in  such  cases,  does  not  impute  malice  not  existing 
in  fact,  but  presumes  a  malicious  motive  for  making  a  charge 
which  is  both  false  and  injurious  when  no  other  motive 
appears.  Where,  however,  the  circumstances  show  that  the 
defendant  may  reasonably  be  supposed  to  have  had  a  juat  and 
worthy  motive  for  making  the  charge,  then  the  law  ceases 
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to  infer  malice  from  the  mere  falsity  of  the  charge,  and 
requires  from  the  plaintiff  other  proof  of  its  existence.  It 
is  actual  malice  in  either  case ;  the  proof  only  is  different. 

The  term  "privileged,"  as  applied  to  a  communication 
alleged  to  be  libelous,  means  simply  that  the  circumstances 
under  which  it  was  made  were  such  as  to  repel  the  legal 
m&rence  of  malice,  and  to  throw  upon  the  plaintiff  the 
burden  of  offering  some  evidence  of  its  existence  beyond  the 
mere  falsity  of  the  charge.  It  is  no  answer,  therefore,  to 
the  position  taken  here,  that  the  communication  was  privi- 
leged, to  show  that  the  jury  would  have  been  warranted  in 
finding  the  existence  of  actual  malice  from  the  extrinsic 
evidence  in  the  case.  That  question  was  not  submitted  to 
them.  On  the  contrary,  they  were  expressly  instructed  that 
the  law  would  infer  malice  from  the  falsity  of  the  words. 
If  in  this  respect  the  charge  was  erroneous,  there  must,  of 
necessity,  be  a  new  trial,  without  regard  to  the  question 
whether  express  malice  was  proved. 

The  inquiry,  then,  is  whether  the  ch'cumstances  in  this  case 
were  such  as  to  bring  the  communication  within  the  class 
termed  privileged.  The  limits  of  that  class  are  not  very 
clearly  defined.  The  general  rule,  as  stated  by  Mr.  Stabkie, 
is,  that  "When  a  communication  is  made,  in  confidence, 
cither  by  or  to  a  person  interested  in  the  communication, 
supposing  it  to  be  true,  or  by  way  of  admonition  or  advice, 
it  seems  to  be  a  general  rule  that  malice  (t.  e.,  express  malice) 
is  essential  to  the  maintenance  of  the  action.''  (1  Starkie  on 
Slander,  321.) 

If  this  rule  is  strictly  accurate,  then  it  is  plain  that  the 
communication  in  this  case  was  privileged ;  because  it  was 
made,  in  confidence,  to  persons  directly  interested  in  it,  and 
apparently  by  way  of  advice.  It  is  not  entirely  clear,  how- 
ever, but  that  the  rule  as  here  laid  down  may  require  some 
qnalification.  Where  both  parties,  t.  e.,  the  party  making 
as  well  as  the  party  receiving,  have  an  interest  in  the  com- 
munication, it  has  never  been  doubted  that  it  was  privileged. 
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Where,  however,  the  interest  is  confined  solely  to  the  partj 
receiving,  the  authorities  are  not  so  decided.  Mr.  Stabkii 
appears  to  rest  this  portion  of  his  rule  mainly  upon  the  case 
of  Cleaver  v.  Sarraude^  referred  to  by  Lord  Ellenbobough, 
C.  J.,  in  ifcDougcd  v.  Claridge  (1  Camp.j  267;  1  Stark 
on  Slander i  324).  In  that  case  a  letter  had  been  writtoi 
confidentially  to  the  Bishop  of  Durham,  who  employed  the 
plaintiff  as  steward,  to  inform  him  of  certain  supposed  mal 
practices  by  the  plaintifil  As  the  defendant  appears  to  have 
acted  bona  JHe^  the  plaintiff  was  nonsuited,  al&ough  it  was 
not  shown  that  the  defendant  had  any  interest  in  the  matter. 

This  case,  however,  has  not  been  regarded  in  England  as 
settling  the  principle.  In  the  cases  of  Coxhead  v.  RichardM 
(2  Mann.i  Gr.  SfScotU  669 ),  and  Bennett  v.  Deacon  (tJ.,  628), 
the  Court  of  Common  Pleas  was  equally  divided  upon  the 
question  whether  a  stranger  is  justified  in  volunteering  to 
give  information,  injurious  to  another,  to  one  interested  in 
the  knowledge. 

But,  whatever  may  be  the  true  doctrine  on  this  subject, 
there  is  no  doubt  that  where  the  communiciition  is  made 
bona  fide^  in  answer  to  inquiries  from  one  having  an  interest 
in  the  information  sought,  or  where  the  relation  between 
the  parties  by  whom  and  to  whom  the  communication  is 
made  is  such  as  to  render  it  reasonable  and  proper  that  the 
information  should  be  given,  it  will  be  regarded  as  privileged. 
The  precise  question  here  is,  whether  such  a  relation  existed 
in  this  case.  In  Todd  v.  Hawkins  ( 8  Carr,  Sf  Pa.^  88),  it  was 
held  that  a  letter  written  in  good  faith  by  the  defendant  to 
his  mother-in-law,  who  was  about  to  marry  again,  warning 
her  of  the  bad  character  of  her  intended  husband,  was  privi- 
leged ;  and  a  like  decision  was  made  in  the  case  of  Cockojini 
V.  Hodgldsson  (5  Carr.  ^  Pa.^  643),  where  a  tenant  of  a 
nobleman  had  written  to  inform  him  of  his  gamekeeper's 
neglect  of  duty.  So,  too,  in  this  state,  in  the  case  of  fToiA- 
burn  V.  Cooke  (3  Denio^  HO),  a  communication  made  by  an 
agent  to  his  principal,  in  regard  to  the  conduct  of  a  third 
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person  connected  with  the  business  of  the  agency,  was  held 
to  be  privileged. 

These  cases  show  that  all  that  is  necessary  to  entitle  such 
communications  to  be  regarded  as  privileged  is,  that  the 
relation  of  the  parties  should  be  such  as  to  afford  reasonable 
ground  for  supposing  an  innocent  motive  for  giving  the 
information,  and  to  deprive  the  act  of  an  appearance  of 
ofiEcious  intermeddling  with  the  afiGurs  of  others.  Assuming, 
then,  that  the  defendant  made  the  communication  in  perfect 
good  faith,  as  we  must  upon  this  question  of  privilege,  is  it 
to  be  regarded  as  an  act  of  officiousness,  on  the  part  of  a 
banker  in  the  country,  intrusted  by  a  mercantile  house  in 
New-York  with  the  collection  of  a  note,  to  inform  such 
house  of  the  inability  of  the  maker  to  meet  the  note  at 
maturity  ?  It  would  seem  that  if  the  relation  of  a  son-in-law 
to  his  mother-iQ-law,  of  a  tenant  to  his  landlord,  and  of 
an  ordinary  agent  to  his  principal,  are  sufficient,  as  in  the 
cases  just  cited,  to  cause  the  information  to  be  considered 
as  privileged,  that  existing  in  this  case  must  be  equally  so. 
It  is  a  matter  of  the  utmost  interest  to  merchants  in  the  city 
to  be  able  to  judge  of  the  responsibility  of  their  customers 
in  the  country ;  and  even  if  they  have  no  right  to  expect 
information  on  the  subject  from  those  whom  they  employ  to 
collect  their  paper,  yet  the  giving  of  such  information  by 
the  person  employed,  where,  as  in  this  case,  it  relates  to  the 
very  business  with  which  he  is  intrusted,  can  scarcely  be 
considered  as  officious,  or  more  than  an  act  of  just  reci- 
procity. 

The  communication,  therefore,  charged  in  this  case  as 
libelous,  must  be  regarded  as  privileged.  The  defendant 
is  nevertheless  liable  if  there  was  any  want  of  good  faith  in 
making  it ;  but  that  question  must  be  passed  upon  by  the 
jury,  and  there  must  be  a  new  trial  for  that  purpose. 

Paige,  J.  Words  spoken  or  published  of  a  party,  as  a 
merchant  or  tradesman,  in  relation  to  bis  solvency,  to  be 
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actionable,  must,  in  their  common  acceptation,  imply  a  want 
of  credit  or  responsibility.    It  seems  to  me  that  the  words 
published  concerning  the  plaintiffs  by  the  defendant,  charged 
to  be  libelous,  do  not  necessarily  imply  a  want  of  credit  or 
pecuniary  responsibility.  (3  Wend.y  295;  7  Cow.,  654.)     If 
they  are  not  plainly  susceptible  of  an  entirely  innocent 
meaning,  they  certainly  are  not  clearly  susceptible  of  an 
injurious  interpretation.    At  most,  they  are  of  doubtful  sig- 
nification.   The  defendant's  firm  may  have  held  on  to  the 
plaintifl^'  note  a  few  days  for  their  accommodation,  and  not 
because  they  were  unable  to  meet  the  paper  at  maturity ; 
and  this  may  have  been  the  sense  in  which  they  used  the 
words  charged  as  libelous.    This  is  certainly  one  interpreta- 
tion of  which  the  words  are  susceptible.    Whenever  words 
are  of  doubtful  signification,  and  susceptible  of  two  inter- 
pretations, the  sense  in  which  they  were  used  must  be  left 
to  the  jury.  (3  Cow.,  231 ;  6  id.,  76;  2  id.,  479;  4  Wend., 
320.)    The  judge  who  tried  the  cause  took  this  question 
from  the  jury,  and  charged  them  as  a  question  of  law  that 
the  postscript  to  the  letter,  containing  the  words  in  question, 
if  false,  was  libelous.    In  this  I  think  he  erred. 

I  think,  also,  that  the  defendant  proved  a  justification. 
The  judge  in  his  charge,  and  the  counsel  for  the  plaintiffs 
in  his  points,  regard  as  the  real  point  of  the  libel  that  it 
substantially  charges  that  the  plaintiffs  did  not  pay  theii 
note  until  several  days  after  it  became  due ;  and  they  both 
treat  the  question  of  justification  as  depending  upon  the 
determination  of  the  question  whether  the  receipt  of  the 
check  on  the  nineteenth  of  April  was,  in  law,  a  payment  of 
the  note  ;  in  other  words,  whether  the  charge  that  the  note 
was  not  paid  on  the  nineteenth  April  was  true  or  false.  The 
fact  is  undisputed  that  the  only  payment  of  the  note  was  by 
the  plaintiffs'  check  upon  the  defendant's  bank  of  $100,  when 
the  plaintiffs'  deposit  therein  was  only  $6.08.  If  this  was 
in  law  a  payment  of  the  note,  then  undoubtedly  the  charge 
was  false.     But  the  check,  in  my  judgment,  cannot  be 
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regarded  as  payment.  (3  JSTem.,  167,  d62.)  It  was  not  a 
payment  in  law,  even  if  the  plaintifia  were  allowed  by  the 
defendant's  firm  to  overdraw  their  account.  The  point  of 
the  supposed  libel  is  a  charge  that  the  plaintiffi  did  not,  in 
fact,  pay  their  note  on  the  nineteenth  of  April,  and  the  evi- 
dence shows  that  this  charge  was  trae.  The  charge  being 
true,  the  defendant  established  a  justification  of  the  alleged 
libel,  and  the  evidence  which  established  the  truth  of  the 
libel  being  uncontradicted,  the  judge  should  have  nonsuited 
the  plaintiffs. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 

All  the  judges  agreed  with  Seldeh,  J.,  that  the  relation 
esQsting  between  the  defendant  and  the  owners  of  the 
plaintiffs'  note  rendered  his  communication  a  privileged 
one,  and  required  proof  of  actual  malice  to  sustain  the 
action.  All  of  them,  except  Selden,  J.,  agreed  with  Paige, 
J.,  that  the  words  published  have  not  necessarily  an  inju- 
rious meaning,  and  that  their  interpretation  should  have 
been  left  to  the  jury*  The  court  did  not  pass  upon  the 
point  last  discussed  in  the  opinion  of  Paige,  J. 


Jud^ent  reversed  and  new  trial  ordered. 


Ravkine,  Receiver,  v.  Elliott. 

Ilyon  the  granting  of  an  order  of  sequestration  and  for  the  appointment  of  a 
receirer,  of  an  insolvent  railroad  corporation,  in  an  action  bronght  In  behalf 
of  all  its  creditors,  the  right  of  action  against  its  stockholders,  for  the 
amount  of  their  nnpaid  subscriptions  to  its  capital,  vests  in  the  receiver,  and  a 
judgment  creditor  of  the  corporation  will  be  restrained  fVom  prosecuting 
an  action  against  a  stockholder,  under  the  tenth  section  of  the  general  rail- 
road act  {ch.  140  of  1850),  commenced  by  him  after  the  making  of  such 
order,  but  before  the  appointment  of  the  receiver  under  it  was  pchrfected. 

Shith. — Vol.  -  II.  48 
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Bankine  v.  Elliott. 

Appeal  from  a  judgment  of  the  Supreme  Court,  at  gene* 
ral  term  in  the  seventh  district,  restraining  the  defendant 
from  the  further  prosecution  of  actions  commenced  by  him 
against  certain  stockholders  of  the  Canandaigua  and  Niagara 
Falls  Eailroad  Company,  to  recover  the  amount  of  their 
unpaid  subscriptions  to  its  capital  stock.  In  December, 
1854,  Morse,  Pierson  and  Phelps,  judgment  creditors  of  the 
railroad  corporation  above  named,  whose  execution  had  been 
returned  unsatisfied,  commenced  an  action  in  the  Supreme 
Court,  in  behalf  of  themselves  and  all  other  creditors,  and 
on  the  2d  of  January,  1855,  obtained  au  order  of  sequestra^ 
tion  against  the  company,  and  for  the  appointment  of  a 
receiver;  under  which  the  plaintiff  in  this  action  was 
appointed  receiver,  and  filed  his  bond  on  the  18th  of  Janu- 
ary, 1855.  On  the  same  day  that  the  order  of  sequestration 
was  made,  another  order  was  made  restraining  proceedings 
at  law  by  any  creditor  of  the  company,  and  directing  the 
creditors  to  exhibit  their  claims  and  become  parties  in  the 
action  in  six  months  from  the  first  publication  of  the  order. 

The  defendant  in  this  action,  Elliott,  was  a  judgment 
creditor  of  the  insolvent  corporation  at  the  time  of  the 
sequestration,  and  his  execution  having  been  returned  unsa- 
tisfied, he,  on  the  6th  day  of  January,  1855,  commenced 
actions  against  several  stockholders  in  the  company,  under 
the  tenth  section  of  the  general  railroad  act  {Laws  of  1850, 
ch.  140,.  jp.  214),  to  recover  the  amounts  due  from  them 
respectively  for  unpaid  subscriptions  to  its  capital  stock  The 
receiver,  who  was  directed  by  the  order  for  his  appointment 
to  collect  all  debts  due  the  company,  commenced  actions 
against  the  same  stockholders  for  the  same  unpaid  subscrip- 
tions, and,  after  so  doing,  commenced  this  action,  praying  that 
the  defendant  might  be  restrained  from  the  further  prosecu- 
tion of  the  actions  so  commenced  by  him,  and  firom  collecting 
or  receiving  any  of  the  unpaid  subscriptions  of  the  defendants 
in  those  actions.  The  matters  of  fact  stated  in  the  com- 
plaint were  admitted  by  the  answer,  and  the  Supreme  Court 
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at  special  tenn  rendered  a  judgment  enjoining  the  defendant* 
according  to  the  prayer  of  the  complaint.  This  judgment 
was,  on  appeal,  afSrmed  at  general  term,  and  the  defendant 
appeals  to  this  court.  The  cause  was  submitted  on  printed 
arguments. 

B.  Slosson  and  Samuel  A.  Footj  for  the  appellant. 

H.  O.  Chesebroj  for  the  respondent. 

BowEN,  J.  By  the  two  orders  of  January  2d,  1855,  made 
in  the  action  between  Morse,  Pierson  and  Phelps,  plainti£&, 
and  the  Canandaigua  and  Niagara  Falls  Railroad  Company, 
defendants,  and  the  appointment  of  a  receiver  under  one  of 
the  orders,  all  the  *^  stock,  property,  things  in  action  and 
efiects"  of  th^  railroad  company  became  sequestrated,  and 
vested  in  the  plaintiff  in  this  action,  as  the  receiver  thus 
appointed,  for  the  benefit  of  the  creditors  of  the  company; 
and  if  the  stockholders  were  liable  to  the  coiporation  for 
the  balance  unpaid  upon  their  subscriptions  for  stock,  the 
right  to  enforce  such  liability  was  in  the  receiver. 

That  such  liability  existed  there  can  be  no  doubt.  The 
seventh  section  of  the  general  railroad  act,  under  which  the 
company  was  incorporated  {Laios  of  1860,  213),  provides 
that  the  directors  of  any  such  company  may  require  the 
subscribers  to  the  capital  stock  thereof  to  pay  the  amount 
by  them  respectively  subscribed  in  such  manner  and  in  such 
installments  as  they  may  deem  proper;  and  the  act  of  April 
28th,  1845  (Laws  of  lS4^j  90,  91),  authorizes  receivers  to 
sue  in  their  own  names  for  any  debt,  claim  or  demand  trans- 
ferred to  them,  or  to  the  possession  or  control  of  which  they 
are  entitled  as  such  receivers. 

The  actions,  the  proceedings  in  which  were  stayed  by  the 
judgment  under  review,  were  commenced  under  the  tenth 
section  of  the  general  railroad  act,  which  provides  that  each 
stockholder  of  any  company  formed  under  the  act  shall  be 
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individually  liable  to  the  creditors  of  the  company,  to  an 
amonnt  equal  to  the  amount  unpaid  on  the  stock  held  by 
him,  for  all  the  debts  and  liabilities  of  such  company,  until 
the  whole  amount  of  the  capital  stock  so  held  by  him  diall 
have  been  paid  to  the  company.  It  is  evident  that  the 
stockholders  are  not  liable  both  to  the  receiver  and  also  to 
the  creditors  of  the  corporation  for  the  amount  unpaid  on 
their  stock,  or,  at  least,  that  a  recovery  in  favor  of  each 
cannot  be  had. 

But  it  is  claimed  that  the  statute  gives  to  the  creditors  of 
the  corporation  the  right  of  action  against  the  stockholders, 
and  that,  after  the  commencement  of  an  action  by  a  creditor 
against  a  stockholder,  the  pendency  of  such  action  is  a  bar 
to  any  action  or  proceeding  by  the  corporation  against  the 
same  stockholder  to  collect  the  amount  unpaid  upon  his 
stock ;  that  a  receiver  of  a  corporation  only  succeeds  to  the 
rights  of  the  corporation,  and  can  enforce  only  such  liabilities 
as  the  corporation  could  have  enforced  had  the  receiver  not 
been  appointed,  and  consequently  that  as  the  actions  in  &vor 
of  Elliott,  the  present  defendant,  against  the  stockholden 
were  commenced  before  the  receiver  instituted  any  suit  or 
proceedings  against  those  stockholders,  there  is  no  reason 
why  those  actions  should  not  be  prosecuted  to  judgment 

The  actions  stayed  by  the  judgment  in  this  suit  were  com« 
menped  to  collect  a  debt  due  by  the  corporation ;  and  although 
the  corporation  was  not  named  as  a  defendant  in  the  actionsi 
yet  the  recoveries  therein,  if  had,  would  have  been  from  its 
effects,  as  the  amounts  recover^  would  have  applied  in  pay* 
ment  of  what  was  due  from  the  stockholders  on  their  stocL 
The  actions,  therefore,  although  not  nominally,  were  in  effect, 
against  the  corporation.  The  plaintiff  in  this  action  was 
appointed  receiver  under  section  thirty-six  of  the  article  of 
the  Revised  Statutes  entitled  *' Of  proceedings  against  corpo- 
rations in  equity.'*  {2  R.  S.,  463.)  The  action  in  which  he 
was  appointed  receiver  was  commenced  in  behalf  of  all 
the  creditors  of  the  corporation ;  and  section  fiftynsix  of  thif 
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article  of  the  Bevised  StatutoSi  above  referred  to,  auth<mze8 
the  court  to  restram,  by  injunctioDi  all  proceedings  at  law 
by  any  creditor  agaiiist  the  corporation.  Such  injunction 
was  actually  awarded  prior  to  the  commencement  of  the 
actions  in  favor  of  Elliott,  and  I  think  its  effect  was  to 
restrain  the  prosecution  of  all  actions  in  favor  of  creditors 
against  stockholders  of  the  corporation.  The  thirty-seventh 
action  of  the  same  article  reqxdres  the  court,  by  its  final 
judgment  in  the  action  in  which  the  receiver  was  appointed, 
to  cause  a  distribution  of  the  property  of  the  corporation 
to  be  made  among  its  creditors,  in .  proportion  to  their 
debts  respectively,  giving  a  preference  only  to  such  as  ara 
entitled  thereto  by  the  laws  of  the  United  States  and  to 
those  having  a  lien  on  real  estate.  If  the  defendant  should 
be  permitted  to  prosecute  his  actions,  he  would  thereby 
obtain  a  preference  over  other  creditors,  in  direct  violation 
of  the  spirit  of  the  provisions  of  the  section  last  referred  to. 

The  object  of  this  action  was  to  prevent  such  preference 
being  obtained,  and  I  think  the  Supreme  Court  was  right  in 
effecting  its  object  by  the  judgment  in  the  action. 

The  judgment  appealed  from  should  be  a£Bjntned. 


All  the  judges  concurring, 


Judgment  affirmed 


Stephens  v.  Vsomak. 

Th«  mere  declaration  of  a  party,  that  he  had  heard  certain  statemonts  incon- 
aisteni  with  the  testimony  of  his  own  witnesses,  cannot  be  given  in  evidence 
against  him,  for  the  purpose  of  showing  his  bad  fsiith  in  asserting  the 
tact  their  testimony  would  establish  or  otherwise. 

The  channel  through  which  hearsay  evidence  comes  does  not  change  its 
nature;  it  continues  hearsay  evidence,  and  inadmissible,  though  repeated  by 
a  party  to  the  suit  as  mere  hearsay. 
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Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme 
Court  in  the  fifth  district.  The  action  was  for  setting  fire 
to  and  burning  the  plaintiff's  bam,  situated  near  the  Oneidi 
lake,  in  the  town  of  Lenox,  Madison  county.  The  bam  and 
contents,  valued  at  over  $2000,  were  consumed  about  nine 
o'clock  in  the  evening  of  November  11,  1850.  The  plaintiff 
and  defendant  both  lived  at  Durhamville,  a  little  over  five 
miles  from  the  barn,  in  an  easterly  direction,  but  the  plain- 
tiff at  the  time  of  the  fire  was  absent  from  home,  at  Utica, 
some  thirty  miles  off.  It  appeared  that  just  before  the  fire 
a  person  was  seen  riding  a  gray  horse  on  the  road  from 
Durhamville  in  the  direction  of  the  bam,  and  that  imme 
diately  after  it  broke  out  he  was  seen  returning  upon  the 
same  road.  The  evidence  was  wholly  circumstantial,  but  it 
tended  to  show  that  the  fire  was  set  by  this  person,  whoever 
he  was.  It  was  proved  that  the  defendant,  a  little  before 
sunset  in  the  aftemoon  of  the  day  of  the  fire,  borrowed  of 
F.  B.  Harvey  a  gray  mare  of  about  a  common  size,  and  took 
her  to  his  stable  in  Durhamville,  and  that  it  was  Hot  until 
the  ensuing  Wednesday  that  he  returned  her  to  the  owner. 
The  effort  of  the  plaintiff  was  to  prove  that  it  was  this 
mare  which  was  ridden  by  the  presumed  incendiary,  and 
thus  infer  the  guilt  of  the  defendant.  The  defendant  was 
not  arrested  until  the  ensuing  Saturday,  and  in  the  inter- 
mediate time  the  plaintiff  had  been  engaged  in  endeavoring 
to  ascertain  the  guilty  party,  and  particularly  to  find  the 
horse  which  was  ridden  to  and  from  the  lake  on  the  evening 
of  the  fire. 

Among  other  witnesses  the  plaintiff  examined  one  Sutton, 
who  swore  that  he  had  met  a  person  ridmg  a  white  horse 
towards  the  lake  that  evening.  On  his  cross-examination 
by  the  defendant's  counsel,  he  testified  that  after  the  fire, 
and  before  the  arrest  of  the  defendant,  the  plaintiff  made 
some  inquiries  of  him  about  the  horse  he  had  seen ;  and 
the  counsel  then  offered  to  prove,  by  his  further  cross- 
examination,  that  the  plaintiff  in  that  interview  "  told  the 
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witness  that  the  folks  at  the  lake  said  it  was  a  large  gray 
horse."  The  plaintiff's  counsel  objected  to  the  inqairy,  on 
the  ground  that  the  evidence  would  be  immaterial  and  hear- 
Bay.  The  judge  overruled  the  objection,  and  the  plaintiff's 
counsel  excepted.  The  witness  testified  that  the  plaintiff, 
in  that  conversation,  told  the  witness  that  the  folks  at  the 
lake  said  it  was  a  large  gray  horse  which  was  ridden  by  the 
person  who  was  seen  going  and  returning  on  the  road  lead- 
ing to  the  bam  that  evening.  After  the  plaintiff  had  rested, 
the  defendant  was  permitted,  against  the  plaintifi^s  objection, 
to  examine  two  witnesses,  to  show  that  the  plaintiff  had  said 
to  them  the  same  thing,  in  substance,  which  he  was  proved 
to  have  told  the  witness  Sutton,  and  that  the  plaintiff,  in 
consequence  of  the  information  he  had  so  received,  supposed 
at  one  time  that  it  might  be  a  horse  called  the  Langdon 
horse,  and  at  another  time  that  it  might  be  what  was  called 
the  Hess  horse  which  was  ridden  by  the  incendiary,  and  that 
these  horses  were  both  larger  and  in  other  respects  different 
from  the  Harvey  mare.  The  plaintiff  excepted  to  the  deci- 
.  sion  admitting  this  evidence.  The  verdict  wa^  for  the 
defendant,  and  the  judgment  entered  thereon  was  afiinned 
at  the  general  term.  On  the  appeal  here,  the  case  was 
argued  by 

Timothy  Jenkinsj  for  the  appellant. 

Francis  Keman^  for  the  respondent. 

Denio,  Ch.  J.  It  would  be  incompetent,  upon  the 
plainest  rules  of  evidence,  for  the  defendant  to  prove  by  wit- 
Qesses  what  persons  who  were  not  themselves  examined  as 
witnesses  had  said  as  to  the  description  of  the  horse  which 
was  ridden  to  and  from  the  lake,  or  as  to  any  other  material 
fact.  The  law  does  not  regard  as  sufficiently  authentic  to 
influence  a  jury,  any  statement  which  is  not  made  under  the 
sanction  of  an  oath ;  and,  in  general,  it  further  requires  that 
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the  witness  making  the  statement  should  be  present  at  the 
trial,  to  the  end  that  he  may  be  examined  by  the  adverse 
party,  and  that  the  jury  may  draw  their  own  conclusions  as  to 
his  sincerity  and  accuracy  by  his  appearance  and  bearing  upon 
the  witnesses'  stand.  This  rule  does  not,  however,  embrace 
the  admissions  of  a  party  to  the  action ;  for,  upon  equally 
plain  principles,  anything  which  a  man  says  against  himself 
may  be  given  in  evidence  by  his  adversary,  as  it  is  not  to  be 
(supposed  that  one  will  make  a  statement  adverse  to  his  own 
interest  unless  it  is  true.  But  to  render  a  confession  of  the 
adverse  party  admissible  as  evidence,  it  must  be  of  some 
fact  material  to  the  issue ;  for  if  the  circumstance  admitted 
be  of  such  a  character  that  it  would  have  no  just  bearing 
upon  the  case,  if  otherwise  proved,  it  is  not  to  be  received 
because  Its  existence  is  established  out  of  the  mouth  of  the 
party  against  whom  it  is  offered.  Assuming,  as  we  must, 
that  the  out-of-door  statements  of  these  persons  who  lived 
about  the  lake,  as  to  the  size  and  appearance  of  this  horse, 
were  entirely  immaterial  and  ought  not  to  be  repeated  to  the 
jury,  however  clearly  proved  to  have  been  made,  upon  what 
principle  is  it  that  they  become  evidence  in  consequence  of 
being  established  by  the  admission  of  the  plaintiff?  The 
admission  only  proves  that  such  out-of-door  statements  were 
actually  taade ;  but  the  statements  themselves  being  worth- 
less and  incompetent  as  instruments  of  evidence,  the  manner 
in  which  they  are  brought  to  the  notice  of  the  jury  is  imma- 
terial. The  jurors  have  no  right  to  be  informed  <^  them  in 
any  manner. 

But  it  is  argued  that  the  fact  that  the  plaintiff  had  heard 
such  statements  from  persons  having  the  same  opportunities 
of  knowing  the  truth  which  his  witnesses  actually  produced 
and  examined  had,  is  evidence  that  he  was  prosecuting  las 
suit  in  bad  faith,  and  that  his  admissions  w^e  properly 
received  for  that  purpose.  This  reasoning  involves  an 
obvious  fallacy  The  plaintiff  had  a  perfect  right  to  prose 
cute  his  action,  if  his  case  was  a  true  one.    If  the  diaige 
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wJiich  he  made  against  the  defendant  was  false,  and  he  knew 
iU  then  undoubtedly  he  ought  to  be  turned  ignominiously 
out  of  court.  If  it  was  false  he  should  be  beaten,  whether 
he  knew  it  or  not.  The  issue  was  upon  the  truth  or  falsity 
of  the  charge.  Yet  the  argument  I  am  examining  assumes 
that  the  jury  should  have  credited  the  declarations,  and, 
upon  the  evidence  which  they  afforded,  should  have  con* 
yicted  the  plaintiff  of  knowingly  maintaining  a  false  suit. 
This  is  only  another  method  of  avoiding  the  rule  of  law 
which  pronounces  hearsay  to  be  incompetent  to  establish  a 
fact  in  a  court  of  justice. 

The  judgment  of  the  Supreme  Court  should  be  reversed. 

Selden,  Shankland  and  Bowen,  Js.,  dissented ;  all  the 
other  judges  concurring, 

Judgment  reversed  and  new  trial  ordered* 


Wall  v.  Kellogg's  Executobs. 

BxeentoTS  who,  under  a  power  of  sale,  conrey  land  of  which  their  testatoi 
waa  in  equity  a  mere  trustee,  are  liable,  as  executors,  to  the  person  haviog 
the  equitable  title  to  such  land,  for  the  damages  sustained  by  him  to  the 
extent  of  the  purchase  money  received  by  them. 

Appbal  from  the  Supreme  Court.  The  referee  to  whom 
the  action  was  referred  found  the  following  facts,  riz. : 
The  plaintiff,  on  the  24th  day  of  December,  1828,  purchased 
a  parcel  of  land  in  Lysander,  Onondaga  county,  from  H.  & 
S.  W.  Baldwin,  and  gave  them  a  bond  and  mortgage  for  the 
purchase  money.  On  the  30th  of  December,  1828,  the 
Bank  of  Auburn  recovered  a  judgment  against  the  plaintiff 
for  $1653.22.  On  the  6th  of  August,  1830,  the  premises 
were  sold  upon  an  execution  issued  upon  a  judgment  of 
H&U  A  Bassett,  recovered  on  the  26th  of  June,  1830,  and 
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woro  bid  in  by  them,  and  Hall  went  into  possession.  On 
the  9th  of  September,  1830,  the  premises  were  3old  upon 
an  execution  issued  upon  the  judgment  of  the  Bank  of 
Auburn,  and  bid  in  by  Daniel  Kellogg,  for  $200,  in  hie  own 
name,  but  for  the  benefit  of  the  bank ;  and  a  sheriflPs  deed 
was  afterwards  executed  to  him,  founded  on  such  sale.  Id 
February,  1831,  Hall  &  Bassett  entered  into  an  arrangement 
with  Kellogg,  on  behalf  of  the  bank,  by  which  the  bank 
advanced  money  to  purchase  the  bond  and  mortgage  of  the 
Baldwins ;  and  Hall  &  Bassett  gave  their  note  to  the  bank, 
signed  also  by  the  plaintiff,  for  the  amount  so  advanced  by 
the  bank,  and  also  for  the  indebtedness  of  the  plaintiff  to 
the  bank,  including  the  judgment  of  the  bank  against  him. 
The  bond  and  mortgage  were  held  as  collateral  security  for 
the  note.  Kellogg,  on  behalf  of  the  bank,  executed  to  Hall 
&  Bassett  an  agreement,  in  writing,  to  release  to  them  the 
premises  on  their  paying  to  the  bank  all  their  notes  and 
responsibilities  due  to  the  bank  from  them.  In  1832,  Hall 
&  Bassett  delivered  up  possession  of  the  premises  to  Kel- 
logg, under  a  parol  arrangement  between  them  and  the 
plaintifi",  by  which  the  latter  was  to  assume  the  indebtedness 
to  the  bank,  or  the  position  of  Hall  &  Bassett  in  regard  to 
the  property  in  all  respects.  Hall  &  Bassett  surrendered 
and  canceled  their  agreement  with  Kellogg,  and  the  plain- 
tiff went  into  possession,  and  has  remained  in  possession  of 
the  premises  ever  since,  except  of  one  hundred  acres,  which 
was  sold  to  one  Morehouse.  The  plaintiff  made  payments 
from  time  to  time  on  the  note  of  Hall  &  Bassett,  and  finally 
paid  it  up  some  time  in  the  year  1838.  Kellogg  died  in 
1836,  having  made  a  will,  and  given  therein  to  his  executors 
power  to  sell  his  real  estate.  The  defendants,  as  such  execa 
tors,  on  the  30th  of  June,  1838,  sold  the  premises  in  ques 
tion  to  John  C.  Beach  for  $10,000,  and  conveyed  the  same 
to  him  by  warranty  deed,  acknowledging  therein  the  receipt 
of  the  purchase  money.  Beach,  on  the  1st  of  January, 
1839,  gave  a  mortgage  on  the  premises  for  $3000;  and 
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afterwards,  in  1860,  the  premises  were  sold  under  such 
mortgage  for  $3546,  the  amount  due  on  the  same,  including 
costs,  and  were  purchased  on  behalf  of  the  plaintiff,  who 
paid  the  bid  for  the  same.  The  referee  reported  in  favor  of 
the  plaintiff,  $4150.96,  being  the  sum  of  $3546  paid  by  the 
plaintiff  on  the  mortgage  sale,  with  interest.  The  judgment 
entered  upon  his  report  was,  on  appeal,  affirmed  by  the 
Supreme  Court,  at  general  term  in  the  fifth  district,  and  the 
defendants  appealed  to  this  court. 

C  B.  SeJgwicJcj  for  the  appellants. 

Leroy  Morgan^  for  the  respondent. 

Paige,  J.  The  referee  found,  as  conclusians  of  law, 
that  the  interest  of  the  Bank  of  Auburn  in  the  premises  was 
in  the  nature  of  a  mortgage  interest ;  and  that  the  plaintiff, 
upon  his  payment  of  the  amount  due  upon  the  Hall  &  Bas- 
sett  note,  was  entitled  to  a  conveyance  of  the  premises; 
and  that  Kellogg  had  no  equitable  interest  therein,  but  held 
the  same  as  a  naked  ti-ustee  for  the  plaintiff  and  the  Bank 
of  Auburn ;  and  that  the  executors  wrongfully  conveyed  the 
premises  to  Beach ;  and  that  the  estate  of  Kellogg  having 
had  the  benefit  of  the  consideration  money  received  on  the 
sale,  it  was  equitably  chargeable  with  the  amount  which  the 
plaintiff  paid  on  his  purchase  under  the  Beach  mortgage, 
with  interest.  I  think  that  these  conclusions  of  law  were 
correctly  deduced  by  the  referee  from  the  facts  found  by 
him. 

The  referee  found  as  a  fact  a  parol  agreement  between  the 
plaintiff  and  Kellogg,  as  trustee  for  the  Bank  of  Auburn, 
and  Hall  &  Bassett,  to  the  effect  that  Hall  &  Bassett  should 
surrender  to  Kellogg  the  premises  and  their  contract  for 
their  purchase,  and  that  the  plaintiff  should  assume  the 
indebtedness  of  Hall  A  Bassett  to  the  bank,  and  occupy 
in  all  respects  the  position  of  Hall  &  Bassett  in  regard  to  the 
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property;  by  which  I  understand  the  referee  to  find  tfasl 
the  parties  agreed  that  the  plaintiff  should  be  substituted  in 
the  place  of  Hall  Sb  Bassett,  as  purchiksers  from  Kellogg  of 
the  premises,  upon  precisely  the  same  terms  as  had  been 
agreed  upon  between  Hall  &  Bassett  and  Kellogg;  a^d  that 
therefore  the  referee  must  be  deemed  to  have  found  that  the 
plaintiff  agreed  with  Kellogg  to  pay  to  the  bank  the  note 
which  Hall  &  Bassett  had  given  to  it  for  the  consideration 
of  the  premises,  and  that  Kellogg  agreed,  on  the  plaintiff's 
payment  of  such  indebtedness,  to  convey  the  premises  to 
him.  Under  and  in  pursuance  of  this  agreement,  the  plain- 
tiff entered  into  possession  of  the  premises,  and  has  con- 
tinued in  possession  of  the  same,  under  the  agreement,  ever 
since,  except  of  one  hundred  acres  thereof,  which  was  sold 
to  Morehouse  in  IVIarch,  1840.  The  plaintiff  also,  under  and 
in  pursuance  of  this  agreement,  made,  from  time  to  time, 
payments  upon  the  note  of  Hall  &  Bassett,  and  in  1838 
paid  up  the  same  in  full  to  the  Bank  of  Auburn. 

Here,  then,  is  a  case  of  a  parol  contract  for  the  purchase 
of  land,  and  a  possession  of  the  plaintiff  under  the  contract, 
and  a  full  performance  thereof  on  his  part  to  take  it  out  of 
the  statute  of  frauds,  and  to  entitle  him  in  equity  to  a  con- 
veyance from  the  executors  or  heirs-at-law  of  Daniel  Kellogg. 
( 3  Barb.  Ch.  J2.,  413.)  But  as  the  executors,  prior  to  the 
filing  of  the  complaint,  sold  and  conveyed  the  premises  to 
Beach,  without  notice  on  the  part  of  the  latter  of  the  rights 
of  the  plaintiff,  and  thus  deprived  themselves  of  the  power 
of  performing  the  contract  specifically  on  their  part,  they  are, 
in  equity,  liable  to  pay  to  the  plaintiff  the  damages  he  has 
sustained  by  means  of  their  breach  of  the  contract  in  con- 
veying the  premises  to  Beach.  The  amount  of  the  damages 
thus  sustained  by  the  plaintiff  is  the  sum  paid  by  him  on 
'his  purchase  at  the  sale  under  the  mortgage  of  the  Bank  of 
Syracuse,  to  protect  his  interest  in  the  premises.  The 
executors  of  Kellogg  sold  to  Beach  under  the  power  of  sale 
given  in  the  will  of  Kellogg.     In  the  conveyance  they 
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iM^knowledge  the  receipt  of  the  purchase  money,  which  is 
prima  facie  evidence  of  its  receipt  by  them  as  such  execu- 
tors. The  estate  having  received  the  benefit  of  the  purchase 
money  paid  by  Beach,  it  is  equitably  chargeable  .with  the 
sum  paid  by  the  plaintiff  to  protect  his  interest  in  the  pre- 
mises. (/Story'*  Eq.Jur.f  ^  796;  1  CW.,  711.) 

Kellogg  had  no  beneficial  interest  in  the  premises;  he 
was  a  naked  trustee  for  the  plaintiff  and  the  Bank  of 
Auburn.  By  virtue  of  the  parol  agreement  for  the  purchase 
of  the  premises,  and  its  performance  on  the  part  of  the 
plaintiff,  and  his  continued  possession  under  the  agreement, 
he  became  the  equitable  owner  of  the  land ;  and  Kellogg 
and  his  heirs  became  trustees  for  his  benefit.  {Story^s  Eq. 
Jur.j  §790.) 

I  place  no  reliance,  in  arriving  at  this  conclusion,  upon 
the  written  agreement  between  Kellogg  and  Wall,  found 
among  the  papers  of  the  former,  as  the  referee  does  not  find 
that  this  agreement  was  ever  delivered  to  the  plaintiff. 

In  my  opinion,  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

Bbown,  J.,  delivered  an  opinion  to  the  same  effect. 
CoMSTOGK  and  Shanklakd,  Js.,  were  absent;  all  the  other 
judges  concurring, 

Judgment  affirmed. 


Williams  v.  Gttj&smt. 

Ilie  praBentmeDt  by  a  party  to  hfs  debtor  of  an  accovot  in  which  he  charges 
a  gross  sum  for  senrices  fbr  which  he  is  entitled  to  be  paid  qwaodtm  mitfniH^ 
there  being  no  payment  nor  settlement  of  the  account,  does  not  preclude  the 
creditor  from  showing  what  the  services  were  reasonably  worth,  and  reco- 
vering a  larger  sum  than  that  at  which  they  were  so  charged  by  him. 


890  CASES  IN  THE  COURT  OF  APPEAIfi. 


Williams  v.  Qlennj. 


Appeal  from  the  Supreme  Court  sitting  in  the  eighth 
district.  The  action  wab  brought  to  recover  for  certain 
services  rendered  by  the  plaintiff  and .  his  former  partaer 
(who  had  assigned  his  interest  to  the  plaintiff),  as  procton 
and  advocates  in  the  Court  of  Admiralty  of  the  United 
States.  The  case  was  tried  by  Mr.  Ganson,  as  referee.  The 
plaintiff  proved  that  he  and  his  said  partner  were  employed, 
on  behalf  of  the  defendant,  to  prosecute  a  libel  in  admiraltj 
against  the  steamboat  The  Globe,  in  which  suit  a  claim  was 
interposed  by  one  Maxwell.  There  was  a  decree  in  favor 
of  the  libellanti  in  the  district  court,  which  was  reversed  in 
the  Circuit  Court  of  the  United  States,  the  plaintiff  and  his 
partner  acting  for  the  defendant  throughout.  The  case 
states  that  the  plaintiff  gave  evidence  tending  to  show  that 
their  services  were  worth  about  $500.  There  were  other 
accounts  between  the  parties,  in  respect  to  which  im) 
question  arose.  The  referee  allowed  the  plaintiff  $400  for 
services  in  the  admiralty  suit,  and  $17.67  for  disbursements, 
and  reported  a  balance  in  his  favor  of  $297.67. 

The  defendant  produced  and  gave  in  evidence,  on  the 
trial,  an  account  in  the  plaintiff's  handwriting,  but  not 
signed  by  him,  in  the  following  words : 

"H.  H.  Glennt, 

"To  I.  T.  Williams,  Dr. 
'*  For  disbursements  over  and  above  cash  receipts,  .  $14  88 

"  For  services  in  Globe  suit, 150  00 

''For  services  in  Clark  suit, 50  00 


$2/4  88 


"  The  above  is  in  full  of  all  demands  to  this  date.  April 
4,  1863.    Retfd  paym't." 

The  defendant  excepted  to  the  replort,  claiming  that  the 
plaintiff  should  have  been  held  concluded  by  the  foregoing 
account. 
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The  judgment  on  the  report  had  been  affirmed  at  a  gene- 
ral term.  The  appeal  was  by  the  defendant.  The  case 
was  submitted  on  printed  points. 

Charles  Daniels,  for  the  appellant. 

WUliams  ^  Barnard,  for  the  respondents. 

Denio,  Ch.  J.  The  paper  produced  by  the  defendant 
was  evidence  merely,  and  not  in  any  sense  conclusive  in  its 
nature.  There  was  no  proof  of  an  acquiescence  in  it,  or  an 
tissent  to  its  correctness,  on  the  part  of  the  defendant. 
From  the  unsigned  receipt  at  the  foot,  it  would  appear  to 
have  been  tendered  for  immediate  payment,  but  it  was  not 
pretended  that  payment  had  been  made,  nor  was  it  shown 
when  or  under  what  circumstances  the  paper  came  into  the 
possession  of  the  defendant.  Had  it  been  a  settled  account, 
it  would  have  been  subject  to  be  reexamined  upon  proof  of 
a  mistake ;  and  we  cannot  say  that  the  evidence  produced 
by  the  plaintiff  to  prove  the  prices,  was  not  of  such  a  nature 
as  to  show  that  the  claim  for  this  considerably  smaller  sum 
was  clearly  a  mistake.  But;  I  do  not  think  a  claim  for  a 
round  sxun,  where  the  subject  of  the  demand  is  one  which 
wuuld  naturally  consist  of  many  items,  is  in  the  nature  of 
an  account.  It  is  no  doubt  an  admission,  and  as  such  prima 
facie  evidence,  limiting  the  plaintiff's  claim  to  the  amount 
mentioned.  But  we  must  presume  that  the  plaintiff  gave 
3vidence  sufficient  fairly  to  overcome  the  presumption  which 
the  paper  afforded. 

The  judgment  should  be  affirmed. 

Shankland,  J.  The  plaintiff  performed  certain  services 
for  the  defendant,  as  solicitor  and  proctor  in  the  courts  of 
the  United  States,  and  subsequently  rendered  a  bill  of  such 
services  to  the  defendant,  in  which  he  charged  for  those 
services,  in  gross,  the  sum  of  $150.    The  bill  was  dated 
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April  4,  1853,  but  when  it  was  presented  to  the  defendant 
did  not  appear.  Subsequently,  in  December,  1858,  this 
action  was  commenced  for  those  services,  on  a  quantum 
meruit^  and  on  the  trial  the  plaintiff  proved  those  services  to 
be  worth  about  $500.  The  defendant  gave  in  evidence  the 
bill  rendered  by  the  plaintiff,  in  which  the  services  were 
charged  at  $150,  and  insisted,  before  the  referee,  that  the 
plaintiff  could  recover  only  that  sum  for  those  services. 
The  referee  decided  otherwise,  and  defendant  excepted.  I 
am  of  opinion  the  referee  decided  correctly.  The  plaintiff's 
own  estimate  of  the  value  of  his  services  was  high  evidence 
against  himself,  and  no  doubt  had  its  due  weight  given  to  it 
by  the  referee,  but  it  was  not  in  the  nature  of  an  estoppel 
to  preclude  the  truth.  Had  the  defendant  paid  the  bill 
when  presented,  it  would  have  been  an  accord  and  satis&e- 
tion  of  the  services,  although  less  than  their  real  vahie. 
But  the  defendant  chose  to  litigate,  and  the  question  of 
value  of  the  services  was  open  to  proof  as  a  question  of  fact 
This  is  the  only  question  of  law  raised  in  the  case,  and  the 
judgment  should  be  affirmed. 


All  the  judges  concmrring, 


16  399 

132  46 

16  893 

141  380 


16    892 
160    560 


16    892 
165    197 


Juc^pEuent  affirmed. 


Wheeleb  and  another  v.  Newbould. 

The  pledge  of  commercial  paper  as  security  for  a  loan  of  money  does  not,  ia 
the  absence  of  a  special  power  for  that  purpose,  authorize  the  pledgee,  upea 
the  non-payment  of  the  debt  and  upon  notice  to  the  pledgor,  to  sell  ihs 
seenritiies  pledged  either  at  public  or  private  sale,  but  he  Sa  boimd  to  hoH 
and  collect  the  same  as  they  become  due,  and  apply  the  money  to  the  pC' 
nient  of  the  loan. 

In  order  to  authorize  a  sale,  of  the  sulject  of  a  pledge,  by  the  act  of  the  psrty 
without  judicial  preoeedhigs,  personal  notice  to  redeeu,  aiid  of  flie  tfan^ 
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pUoo  and  manner  of  the  intended  sale,  which  must  he  pnhlic,  mnst  he  given 
to  the  pledgor. 
Evidence  is  inadmiflsihle  of  a  local  custom  in  the  city  of  New-Tork  to  teV 
commercial  paper,  pledged  as  security  for  a  loan,  at  private  sale  and  for  the 
best  price  that  can  be  obtained,  alter  demand  of  payment  and  notice  that 
such  sale  will  be  made  in  case  of  de&nlt.  Such  a  custom,  if  it  existed^ 
would  be  illegal  and  void. 

Appeal  from  the  Superior  Court  of  New-York  city.  The 
plaintifis  brought  their  action,  claiming  judgment  that  the 
defendant  should  return  to  them  a  check,  drawn  by  Wheeler, 
Wood  &  Co.,  upon  the  American  Exchange  Bank,  for  $2000. 
and  fourteen  promissory  notes  made  by  different  persons  and 
firms  for  various  sums,  the  aggregate  amount  of  which  was 
SS614.73,  all  of  which  they  alleged  had  been  transferred 
to  him  as  security  for  a  loan  of  $1824,  made  to  them  by 
the  defendant  at  the  rate  of  $4  per  day  for  interest  on  the 
$2000,  the  interest  for  forty-four  days,  the  proposed  duration 
of  the  loan,  being  deducted  in  advance.  They  also  claimed, 
if  the  agreement  should  not  be  adjudged  usurious,  to 
recover  the  excess  collected  by  the  defendant  upon  the  pro- 
missory notes  above  the  amount  of  the  loan.  The  cause  was 
tried  before  Chief  Justice  Oaklet  and  a  jury.  The  plain- 
tifi  proved  that  on  the  6th  of  November,  1848,  through  one 
Hotchkiss,  a  broker,  they  borrowed  of  the  defendant  the 
sum  of  $2000,  and  as  collateral  security  for  the  repayment 
thereof  deposited  with  him  notes  and  drafts  taken  by  them 
in  the  course  of  their  busmess,  and  not  then  due,  but  all 
becoming  due  within  about  six  months,  to  the  amount  of 
$2614.78,  and  also  the  check  of  Wheeler,  Wood  A  Co., 
upon  the  American  Exchange  Bank,  for  $2000,  post-dated 
December  20th,  1848;  that  on  the  twenty-first  day  of 
Becember,  the  day  after  the  said  check  was  payable,  the 
plaintiffi  caused  an  offer  to  be  made  to  the  defendant  to  pay 
the  sum  of  $2000,  less  $176,  which  they  alleged  had  been 
deducted  aa  and  for  interest  by  the  broker  Hotchkiss,  and 
demanded  that  the  collateral  securities  given  therefor  by 
them  should  be  delivered  up.     The  defendant  demanded 
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{.ayment  of  $2000,  and  legal  interest  thereon  from  the  tune 
the  loan  was  made«  The  plaintiffs  abandoned  all  claim 
against  the  defendant  by  reason  of  the  alleged  usury  in  the 
transaction,  and  confined  their  claim  to  the  recovery  of  the 
amount  of  the  excess  of  the  notes  and  drafts  given  as  col 
lateral  security,  all  of  which  they  proved  were  paid  at 
maturity,  above  the  amount  of  the  loan  and  interest  thereoD, 
and  then  rested  their  case. 

The  defendant  gave  evidence  tending  to  prove  that  on  the 
twentieth  of  December,  the  day  the  loan  matured,  the  check 
of  Wheeler,  Wood  &  Co.  was  presented  at  the  American 
Exchange  Bank  for  payment,  and  payment  refused ;  that  od 
the  following  day  he  demanded  payment  of  the  loan  and 
interest  from  the  plaintiffs,  and  gave  them  notice  that  unless 
paid  he  should  sell  the  said  collateral  securities  for  the  best 
price  he  could  obtain  therefor,  according  to  the  usual  custom 
and  course  of  business  in  like  cases  in  the  city  of  New-York, 
to  reimburse  himself;  that  the  loan  and  interest  not  having 
been  repaid,  he,  on  the  28th  of  December,  1848,  sold  the 
notes  and  drafts  at  private  sale  to  one  Yates  for  the  sum  of 
$2020,  and  that  that  was  the  best  price  offered  for  them, 
nono  of  the  same  having  then  become  due  or  payable.  It 
was  admitted  that  the  defendant  afterwards  offered  to  delivei 
to  the  plaintiffs  the  check  of  Wheeler,  Wood  &  Co.,  received 
by  him  at  the  time  of  making  the  loan. 

The  defendant's  counsel  then  offered  to  prove  that  at  the 
time  this  loan  was  made  it  was,  and  long  had  been,  the  usage 
and  custom,  in  the  city  of  New-York,  to  sell  notes  and  drafis, 
pledged  as  collateral  security  for  loans,  after  such  loans  were 
due,  and  within  a  reasonable  time  after  demand  of  payment 
thereof,  and  notice  that  such  sale  would  be  made,  in  default 
of  such  payment,  at  private  sale,  and  for  the  best  price  that 
could  be  obtained,  and  not  at  public  sale  or  by  auction. 
This  evidence  was  excluded,  and  the  defendant  took  an 
exception.  The  defendant's  counsel  then  offered  to  prove 
that  he  sold  the  notes  and  drafts  received  by  him  as  security 
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for  their  full  value,  and  for  the  best  price  that  could  be 
obtained  therefor  at  the  time  of  such  sale.  The  court 
excluded  the  evidence  on  the  ground  that  the  defendant  had 
no  right  to  sell  such  notes  and  drafts,  either  at  private  or^. 
public  sale,  or  at  auction,  but  was  bound  to  hold  and  collect 
the  same  as  they  became  due,  to  which  the  defendant's 
counsel  also  excepted.  The  court  charged  the  jury,  under 
exception  by  the  defendant,  that  the  defendant  was  bound 
to  have  held  the  notes  and  collected  and  received  the  money 
,  thereon  as  it  became  due,  appljdng  it  to  the  payment  of  the 
loan,  and  to  return  the  surplus,  if  any,  to  the  plaintiffs;  that 
the  notes  and  drafts  having  all  been  paid  at  maturity,  the 
plaintiffs  were  entitled  to  a  verdict  for  the  excess  above  the 
amount  of  the  loan  and  interest.  The  jury  under  the  direc- 
tion found  a  verdict  for  the  plaintiff  for  $722.41.  The 
Superior  Court,  at  general  term,  refused  to  set  aside  the 
verdict,  and  rendered  judgment  upon  it.  The  defendant 
appealed  to  this  court. 


John  H.  ReynoMtj  for  the  appellant. 

Nicholas  HUU  for  the  respondents. 

Brown,  J.  The  contract  between  the  parties  was  for  the 
loan  of  $2000,  for  the  space  of  forty-four  days,  by  the  defen- 
dant to  the  plaintiffi,  upon  the  deposit  of  certain  promissory 
notes,  as  collateral  security  for  its  repayment.  The  money 
was  accordingly  advanced  on  the  6th  of  November,  1848, 
for  which  the  defendant  received  Wheeler,  Wood  &  Co.'s 
check  upon  the  American  Exchange  Bank,  in  the  city  of 
New-York,  for  the  sum  of  $2000,  and,  as  collateral  security 
for  the  repayment  of  the  money,  the  plaintiffs  deposited 
with  them  the  notes,  taken  in  the  usual  course  of  their  busi- 
ness as  merchants,  amounting  to  the  sum  of  $2614.73. 
They  were  fourteen  in  number,  and  were,  by  the  terms 
expressed  therein,  due  and  payable  in  the  months  of  March, 
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April  and  June,  ensuing  the  date  of  the  loan.  On  the 
twentieth  of  December,  the  day  when  the  loan  matured, 
the  ohdck  of  Wheeler,  Wood  &  Co*  was  presented  at  the 
American  Exchange  Bank  for  payment,  and  payment 
refused.  On  the  day  following,  the  defendant  denianded 
from  the  plaintiffs  payment  of  the  money  loaned,  and 
interest,  and  gave  them  notice  that  unless  the  loan  and 
interest  was  paid,  he  would  proceed  to  sell  the  coUatersI 
securities  for  the  best  price  he  could  obtain  therefor.  He 
accordingly  sold  them  on  the  twenty-eighth  of  December,  at 
private  sale,  to  one  Frederic  L.  Yates,  for  the  sum  of  t20S0 
which  was  the  best  price  offered  for  them.  It  appeared  tiM 
notes  were  all  paid  at  maturity. 

The  contract  was  a  pledge  of  th^  notes  and  not  a  mort^^aga 
It  was  entirely  silent  as  to  the  power  of  the  pledgee  over  tiie 
subject  of  the  pledge.  It  imposed  no  conditions  and  pre* 
scribed  no  terms  in  regard  to  the  disposition  of  the  notes,  in 
the  event  of  the  loan  not  being  paid  at  maturity.  His  power 
and  authority  to  deal  with  them  is  to  be  determined  by  the 
law.  The  notes  were  deposited  in  his  hands  as  collatera] 
security,  and  we  are  to  say  what  that  term  imported,  what 
rights  it  conferred  and  what  duties  it  imposed  upon  the 
pledgee.  The  primary  and  indeed  the  only  purpose  of  the 
pledge  is  to  put  it  in  the  power  of  the  pledgee  to  reimburse 
himself  for  the  money  advanced  when  it  becomes  due  and 
remains  unpaid.  The  contract  carries  vnfh  it  an  implicatioti 
that  the  security  shall  be  made  effectual  to  discharge  the 
obligation :  **  It  simply  clothed  the  creditor  with  autiiority 
to  sell  the  pledge  and  reimburse  himself  for  his  debt,  interest 
and  expenses,  and  the  residue  of  the  proceeds  of  the  sale  then 
belonged  to  the  debtor.  It  has  been  su|^sed  by  soma 
writers  that,  to  justify  such  a  sale,  it  was  indispensible  that  it 
should  be  made  under  a  decretal  order  of  some  court,  upon 
the  application  of  the  creditor.  But  although  the  credKtPr 
was  at  liberty  to  make  such  an  application,  it  does  not  appear 
that  he  might  not  act,  in  ordinary  eases,  without  any  sueb 
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ji^dicial  sanction,  after  giving  proper  notice  of  the  intended 
sale,  as  prescribed  by  law,  to  the  debtor."  ( Stortfs  Eq.  Jur*^ 
lOOS  J  2  Kent's  C(m.y  582. )  .  The  sale  to  which  the  creditor 
1b  to  resort  is  the  means  by  which  the  property  pledged  is  to 
be  con^jBrted  into  money,  because  nioney  alone  will  pay  the 
debt.  ^It  is  not  a  fixed,  inflexible  condition,  annexed  to  every 
pledge,  that  the  creditor  may  resort  to  a  sale  in  all  cases 
where  there  is  a  pledge,  because  the  mumer  in  which  he  is  to 
reimburse  himself  may  depend  upon  the  terms  of  the  contract 
or  be  inferred  from  the  character  and  condition  of  the  property 
pledged.  When  the  subject  of  the  pledge  consists  of  goods 
and  merchandise,  or  chattels  of  any  kind,  there  is  no  othei 
way  in  which  they  can  be  applied  to  the  payment  of  the 
debt,  unless  they  are  first  converted  into  money,  which  can 
only  be  done  by  a  sale.  The  creditor  must  resort  to  this 
process  because  there  is  no  other.  Goods  and  merchandize, 
and  personal  chattels  generally,  are  constantly  bought  and  sold 
in  the  market,  and  the  means  to  test  their  proximate  value  is 
always  at  hand.  Their  value  at  the  place  where  they  are 
ofiered  is  their  value  everywhere  else ;  because  it  depends 
upon  their  intrinsic  worth,  and  not  upon  extraneous  circum- 
stances. When  the  creditor,  therefore,  ofiers  this  kind  of 
property  for  sale,  to  satbfy  his  debt,  he  does  the  debtor  no 
injustice,  if  the  sale  is  public,  properly  conducted,  and  upon 
due  notice.  But  where  choses  in  action,  for  the  payment  of 
money,  notes,  bills,  bonds  and  mortgages,  are  the  subject  of 
the  pledge,  the  case  is  widely  diiBTerent.  This,  species  of  pro- 
perty has  no  intrinsic  value,  of  which  one  person  may  judge  as 
well  as  another.  They  are  the  written  evidences  of  debts  due, 
or  to  become  due,  from  others,  and  their  value  depends  exclu- 
sively up9n  the  solvency  and  ability  of  the  debtor  to  pay  them 
at  maturity.  They  are  not  merchandise,  in  the  usual  sense  of 
the  word ;  and  although  they  are  sometimes  the  subject  of  sale, 
&e  practice  is  of  recent  origin,  and  evidence  of  the  abuses 
rather  than  the  legitimate  uses  of  credit.  A  creditor  holding 
sudi  property  in  trust,  for  the  use  of  his  debtor,  and  offering 
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it  for  sale  in  satisfaction  of  his  debt,  can  hardly  fail  to  sacrifice 
it;  for  unless  the  solvency  and  circumstances  of  the  maken 
of  the  note  are  well  known,  and  placed  beyond  doubt,  few 
will  purchase,  and  those  only  for  the  purpose  of  specula- 
tion, and  at  ruinously  low  prices.  Unless  the  stipulations 
of  the  contract  are  expressly  to  that  effect,  the  law  will 
not  require  the  debtor  to  submit  his  property  to  an  orJeal 
which  must  be,  in  a  great  measure,  destructive  of  its  value. 
It  will  rather  presume  that  it  was  the  intention  of  tho  parties 
to  the  contract  that  the  creditor  should,  if  he  resorted  to  the 
pledge  in  place  of  the  personal  liability  of  the  debtor,  accept 
the  money  upon  the  hypothecated  securities,  as  it  became 
due  and  payable,  and  apply  it  to  the  satisfaction  of  his  debt 
This  is  the  fair  import  of  the  contract ;  for  it  is  not  reasonable 
to  infer  an  intention  to  subject  to  the  hazards  of  a  sale  a 
species  of  property  which  is  not  usually  the  subject  of  a  sale, 
more  especially  when  that  property  furnishes,  itself,  a  means 
of  reimbursing  the  creditor,  without  loss,  or  the  hazard  of 
loss,  to  the  debtor./  The  acceptance  of  the  pledge  does  not 
suspend  the  creditor's  remedy  against  the  debtor  a  nioment 
after  the  debt  falls  due.  But  if  he  resorts  to  the  hypothecated 
securities,  consisting  of  the  written  obligations  of  others  foi 
the  payment  of  money,  he  must  accept  the  money  upon  them 
as  they  become  due,  in  place  of  selling  and  perhaps  sacrificing 
them  at  a  sale.  This  is  just  and  right,  both  to  debtor  and 
creditor,  and  the  law  seeks  to  accomplish  nothing  less.  In 
respect  to  the  subject  of  the  pledge,  the  right  of  property 
does  not  pass  to  the  pledgee,  but  remains  w  ith  the  pledgor, 
subject  to  the  lien  of  the  former.  (2  Kent^s  Com.j  681. )  His 
character  is  that  of  trustee  for  the  pledgor,  first,  to  pay  the 
debt,  and  second,  to  pay  over  the  surplus,  and  he  clinnot  so 
deal  with  the  trust  property,  so  as  to  destroy  or  even  impait 
its  value.  In  the  present  case,  the  notes  deposited  as 
security  exceeded  in  amount  the  defendant's  debt  some  $600, 
and  were  all  payable  within  six  months  of  the  time  his  money 
became  due.    He  saw  all  this  at  the  time  he  made  the  con- 
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tnct,  and  it  is  scarcely  possible  to  believe  that  either  he  or 
the  plaintiffs  intended  the  notes  should  be  sold  in  satisfac- 
tion of  the  debt  within  so  short  a  period  of  their  maturity. 
To  legalize  such  a  transaction  would  be  to  sanction  and 
encourage  injustice  and  oppression;  for  just  in  proportion  as 
the  pledged  securities  exceeded  in  value  the  amount  of  the 
principal  debt,  so  would  be  the  inducement  to  bring  them  to 
the  depreciating  process  of  a  sale.  I  am,  for  these  reasons, 
of  opinion  that  the  court  below  properly  decided  that  the 
defendant  had  no  right  to  sell  the  notes  either  at  private  or 
public  sale,  or  at  auction,  but  was  bound  to  hold  and  collect 
the  same  as  they  became  due,  and  apply  the  money  to  the 
payment  of  the  loan,  and  return  the  balance,  if  any,  to  the 
plaintiffs. 

This  view  is  decisive  of  the  whole  case,  but  there  is 
another  point  presented  by  the  bill  of  exceptions,  which  I 
propose  briefly  to  consider.  If  we  assume  that  the  defendant 
had  authority  to  sell  the  subject  of  the  pledge  in  satisfaction 
of  his  debt,  it  was  nevertheless  his  duty  to  give  to  the 
plaintiff  personal  notice  of  the  time  and  place  of  the  sale. 
According  to  the  text  in  2  Story* s  Eq.  Jur.,  1008,  the  pledgee 
may  sell  "without  any  such  judicial  sanction,  after  giving 
the  proper  notice  of  the  intended  sale,  as  prescribed  by  law." 
According  to  Chancellor  Kent  (2  Kent's  Com.^  582,  583), 
"the  creditor  may  sell  without  judicial  process,  upon  giving 
reasonable  notice  to  the  debtor  to  redeem,  but  the  creditor  will 
be  held  at  his  peril  to  deal  fairly  and  justly  with  the  pledge, 
both  as  to  the  time  of  the  notice  and  the  manner  of  the  sale." 
In  JVilloughby  v.  Coinstock  {S  Hill,  389),  the  property  pledged 
was  four  hundred  shflJes  of  the  Mechanics'  Banking  Asaocia- 
don.  Default  was  made  in  the  payment  of  the  debt,  and  the 
creditot  sold  at  the  board  of  brokers,  after  having  given  the 
lebtor  two  days'  notice  of  the  time  and  place  of  the  sale. 
The  court  was  of  opinion  "that -the  defendant  was  duly 
advised  of  the  time  and  mode  of  the  sale,  and  made  no 
objection  to  either.     If  he  was  then  dissatisfied  with  a  sale 
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at  the  board  of  brokers,  he  should  then  have  spoken.    His 
silence  indicated  an  acquiescence,  and  must  have  been  so 
understood  by  all  the  parties  concerned."    The  case  of 
Dyckers  v.  Allen  {7  Hillf  497),  was  a  pledge  of  stock  to 
secure  the  payment  of  a  note  for  the  sum  of  $31,000.    The 
pledgee  sold  the  stock,  before  the  note  fell  due,  at  private 
sale.    In  regard  to  the  mode  of  sale,  the  chancellor,  in  his 
opinion,  says  :  '<  The  authority  to  sell  the  stock  in  question 
at  the  board  of  brokers  for  l9ie  pajrment  of  the  debt,  if 
such  debt  was  not  paid  when  it  became  due,  did  not  autho- 
rize the  pledgees,  even  if  they  had  retained  the  stock  in 
their  own  hands,  to  put  up  the  same  secretly.    But  the 
should  have  put  up  the  stock  openly,  and  offered  it  for  sal ' 
to  the  highest  bidder  at  the  board  of  brokers,  stating  that  it 
was  the  stock  which  had  been  pledged  for  the  security  of 
this  debt,  and  with  authority  to  sell  it  at  the  board  of 
brokers  if  the  debt  was  not  paid.  » In  this  way  only  would 
the  stock  be  likely  to  bring  its  fair  market  value  at  the 
time  it  was  offered  for  sale ;  and  in  this  way  alone  could  it 
be  known  that  it  was  hon3«tly  and  fairly  sold,  and  that  ii 
was  not  purchased  in  for  the  benefit  of  the  pledgees,  by 
some  secret  understanding  between  them  and  the  purchaser.'* 
Steams  v.  Marsh  (4  Denw^  227)  was  the  case  of  a  pledge 
of  boots  and  shoes,  to  secure  the  payment  of  a  debt.    The 
creditor  sold,  without  notice  to  redeem,  or  of  the  sale,  being 
given  to  the  defendants.     The  court  determined  that  both 
were  indispensable  to  authorize  the  sale  of  the  property,  and, 
in  the  opinion,  say :   '*  Personal  notice  to  the  pledgor  to 
redeem,  and  of  the  intended  sale,  must  be  given,  as  well  in 
the  one  case  as  in  the  other  (whether  the  debt  be  payable 
presently  or  on  time),  in  order  to  authorize  a  sale  by  the 
act  of  the  party ;  and  if  the  pledgor  cannot  be  found,  aod 
notice  cannot  be  given  him,  judicial  proceedings  to  authorize 
the  sale  must  be  resorted  to.     Before  giving  notice  the 
pledgee  has  no  right  to  sell  the  pledge,  and  if  he  do,  the 
pledgor  may  recover  the  value  of  it  from  him  without  teD- 
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dering  the  debt*"  la.  the  present  case,  we  learn  from  the 
bill  of  exc^tioDs  thatv  <m  the  day  after  the  loan  fell  due> 
the  defendant  demanded  payment  of  the  loan  and  uitereat, 
and  gave  the  notice  that  unless  the  loan  was  paid  be  would 
sell  the  collateral  securities  for  the  best  price  he  could 
obtain  therefor.  In  resorting  to  this  right  of  redress,  by 
his  own  act,  the  law  required  of  him  that  he  should  **  deal 
fairly  and  justly  with  the  pledge,  both  as  to'  the  time  of 
the  notice  and  the  manner  of  the  sale."  The  object  to  be 
attained  by  giving  the  notice  is  to  afford  the  debtor  an 
opportunity  to  redeem,  and  to  be  present  at  the  sale  to  see 
and  know  that  it  is  fairly  conducted  and  the  property  dis- 
posed of  to  the  best  advantage.  Unless  the  notice  given  be 
such  as  shall  accomplish  this  purpose,  it  is  an  illusion  and 
of  no  possible  utility ;  because,  if  the  creditor  does  no 
more  than  give  the  notice  of  his  intention  to  sell,  without 
saying  when  or  where,  or  in  what  manner,  he  deprives  the 
debtor  of  a  substantial  right  which  the  notice  is  designed 
to  secure.  The  defendant,  in  this  case,  purpos^y  withheld 
from  the  plaintiffs  all  knowledge  of  the  time,  the  place  and 
the  manner  of  the  sale,  and  thus  evaded'  the  just  require- 
ments of  the  law.  He  secured  to  himself  the  power  of 
selling,  privately  and  secretly,  in  the  absence  of  the  restraints 
and  safeguards  with  which  the  law  protects  such  transac- 
tions. The  sale,  when  eflected,  was  made  to  one  Frederic 
L.  Yates,  privately,  for  about  three-fourths  of  the  actual 
and  nominal  value  of.  the  securities.  A  disposition  of  thi^ 
pledge  in  this  manner,  and  under  such  a  notice,  was  oppres- 
sive and  unjust,  and  destructive  of  the  rights  of  the  pledgoi", 
which  the  court  below  very  properly  decided  was  wrongful 
and  illegal,  and  entitled  the  plaintiffs  to  recover. 

The  counsel  for  the  defendant  offered  to  prove,  upon  the 
trial,  the  existence  of  a  usage  and  custom  in  the  city  of 
New-York  to  sell  notes  and  drafts  similarly  pledged,,  after 
demand  of  payment  and  notice  that  such  sale  would  be 
made  in  default  of  such  payment,  at  private  sale,  for  tbs 
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best  price  that  coald  be  obtained,  and  not  at  public  sale,  or 
b^  auction.  This  evidence  was  objected  to  and  rejected  by 
the  court.  If  I  am  right  in  the  construction  which  I  hare 
put  upon  the  contract,  and  in  my  estimate  of  the  duties  and 
obligations  which  the  law  imposed  upon  the  pledgee  in 
regard  to  the  disposition  of  the  subject  of  the  pledge,  this 
evidence  was  inadmissible.  The  usage  to  which  it  refers  is 
in  contradiction  to  the  fair  and  legal  import  of  the  contract 
{Fumiss  V.  Honey  8  Wend.y  247;  Dyckers  v.  AUeny  supra f 
MerclumU^  Bank  v.  Woodruffs  6  JZtH,  174. ) 
The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


IG    409 

ISA  ^  Tucker  and  wife  v.  Bishop,  Executor. 


A  testator  bequeathed  his  residuary  personal  estate  to  his  executors,  in  trust, 
to  invest  the  same,  declaring  that  one-half,  principal  and  interest,  should 
be  for  the  benefit  of  the  children  of  a  grandson,  the  other  half  for  those  of 
a  granddaughter,  "  and  to  be  paid  over  in  the  following  manner :"  One-half 
of  the  income  to  be  applied  annually  for  the  benefit  of  the  children  of  each 
grandchild  respectively ;  and  whenever  either  of  the  children  of  the  grand- 
son should  come  of  age,  to  pay  over  to  that  child  his  or  her  proportion  of 
the  one-half  of  said  principal ;  with  the  same  provision  for  the  childreD  of 
the  granddaughter;  i7«?c?,  First.  That  each  of  the  great-grandchildren  living 
at  the  death  of  the  testator  took  an  immediate  vested  interest  in  an  equal 
share  of  the  fond  bequeathed  to  the  children  of  his  parent,  subject  to  be 
diminished  in  quantity  by  the  birth  of  subsequent  children  before  the  firrt 
child  of  the  class  became  of  age ;  Second.  !Uiat  if  the  uncertainty  of  the 
quantity  of  the  interest  of  the  children  in  being  at  tlie  death  of  the  testator 
would  suspend  the  power  of  alienation  (  as,  per  Paige,  J.,  it  does  not),  such 
suspension  could  only  ondnre  for  one  life  in  being  at  the  creation  of  the 
estate,  that  of  the  parent ;  Third.  That,  therefore,  the  will  involves  no  illegal 
suspension  of  the  absolute  ownership  or  power  of  alienatioc. 

Appeal  from  the  Supreme  Court.  Peckham  Barker,  by 
his  will,  dated  January  6,  1851,  alter  bequeathing  several 
•egacies,  gave  and  bequeathed,  in  the  twelfth  clause  thereof 
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to  W.  S.  Bishop  and  E.  Peck,  his  executors,  all  the  rest  and 
residue  of  his  personal  property,  in  trust,  as  follows :  "  My 
executors  are  hereby  directed  to  invest  the  avails  of  said  pro- 
perty in  proper  and  safe  securities,  one-half  of  which  sum, 
principal  and  interest,  shall  bo  for  the  benefit  of  the  chil- 
dren of  Jane  A.  B.  Tucker,  and  the  other  half,  principal  and 
interest,  shall  be  for  the  benefit  of  the  children  of  Augustin 
B.  Childs,  and  to  be  paid  over  in  the  manner  following,  viz. : 
My  executors  are  hereby  required  to  apply  one-half  of  the 
income  and  interest  of  the  said  personal  property,  annually, 
for  the  benefit  of  the  said  children  of  Jane  A.  B.  Tucker, 
and  the  other  half  to  the  children  of  said  A.  B.  Childs. 
And  whenever  either  of  the  children  of  the  said  Jane  shall 
come  of  age,  my  executors  are  to  pay  over  to  that  child  his 
or  her  proportion  of  the  one-half  of  said  principal ;  and 
whenever  either  of  the  children  of  said  A.  B.  Childs  shall 
come  of  age,  to  pay  to  such  child  his  proportion  thereof; 
and  so  till  the  whole  principal  and  interest  is  paid  out  and 
expended."  The  testator  died  on  the  10th  of  August,  1863, 
leaving  no  children,  and  only  two  grandchildren,  to  wit,  the 
said  Jane  A.  B.  Tucker  and  A.  B.  Childs.  At  the  time  of 
the  death  of  the  testator,  Jane  A.  B.  Tucker  had  living 
three  children,  and  A.  B.  Childs  6ix  children.  Jane  A.  B. 
Tucker  has  had  another  child  born  since  the  death  of  the 
testator,  and  which  is  still  living.  Peck,  one  of  the  executors 
appointed  by  the  will,  renounced.  Mrs.  Tucker,  claiming 
that  the  residuary  bequest  above  stated  was  void,  as  suspend- 
ing the  absolute  ownership  for  a  longer  period  than  two  lives 
in  being  at  the  death  of  the  testator,  the  parties  agreed  upon 
a  case  and  submitted  it  to  the  Supreme  Court,  which,  at 
general  term  in  the  seventh  district,  rendered  a  judgment 
declaring  the  provisions  of  the  will  legal  and  valid,  from 
which  an  appeal  was  taken  to  this  court. 

/.  L.  AngUy  for  the  appellant. 

W.  S.  Bishop,  in  person. 
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PAijasSy  J.  As  a  general  rule»  a  will  of  personal  estata 
speaks  as  of  the  time  of  the  testator's  death.  Where  a 
beq^iest  is  to  a  cla^s  of  individuals,  in  general  terms^  as  '*  to 
the  children  of  A,"  and  no  period  is  fixed  for  the  distribu- 
tion of  the  legacy^  the  time  for  distribution  will  be  the  dea& 
of  the  testator ;  and  hence  only  children  bom  or  begotten 
prior  to  and  in  me  at  that  time  will  be  entitled  to  share  in 
the  distribution.  But  where  the  distribution  is,  hj  the  terms 
of  the  will,  to  be  made  at  some  time  subsequent  to  the  death 
of  the  testator,  the  gift  will  embrace  not  only  aU  children 
Uying  at  the  death  of  the  testator,  but  also  all  those  who 
shall  subsequently  come,  into  existence  before  the  period  of 
distribution ;  and  if  the  bequest  is  a  present  bequest,  Ihe 
beneficiaries  who  are  in  esse  at  the  death  of  the  testator  will 
take  vested  interests  in  the  fund,  but  subject  to  open  and 
let  in  after-bom  children,  who  shall  come  into  i>eing  and 
belong  to  the  class  at  the  time  appointed  for  the  distribution. 
Where  the  period  of  distribution  is  postponed  until  the 
a,ttainment  of  a  given  age  by  the  children,  the  gift  will 
apply  only  to  those  who  are  living  at  the  death  of  the  testa- 
tor, and  who  shall  have  come  into  existence  before  the  first 
child  attains  the  age  named,  being  the  period  when  the  fund 
is  first  distributable  in  respect  to  any  one  object  or  member 
of  the  cla^s.  Where  the  members  of  a  class  take  vested 
interests  in  a  legacy  distributable  at  a  period  subsequent  to 
the  death  of  the  testator,  but  subject  to  open  and  let  in 
after-born  children,  they  take  their  vested  interests  in  their 
shares  subject  to  the  distribution  of  those  shares^  as  the 
number  of  members  of  the  class  is  increased  by  future  births; 
and  on  the  death  of  any  of  the  children  previous  to  the  pmod 
for  distribution,  their  shares  will  go  to  tiieir  respective  repre 
sentatives.  ( Cdlin  v.  CoUinf  1  Barb.  Ch^  jR.,  636 ;  Jenkins  v 
Freyer,  4  Faige^  63;  Davidson  v.  Dallas,  14  Ves.,  676;  BU 
V.  Chapman,  1  id.,  406 ;  2  Jar.  on  Wills,  76,  79,  408 ;  Midr 
ileton  V.  Messenger,  6  Ves.,  136 ;  Claris  v.  Clarke,  8  Sim.,  69, 
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WaVdr  V.  Shorty  15  Ves.^  122 ;  Whubread  v.  L&rd  St.  John, 
10  Fes.,  162.) 

The  language  of  the  will  in  this  ca6e  plainly  indicates  an 
intention  on  the  part  of  the  testator  to  niake  a  present 
beqiiest  of  the  residue  of  his  personal  estate  to  the  children 
of  Jane  A.  B.  Tucker  and  of  Augustin  B.  Childs :  one  moiety 
in  equal  shares  to  Hbe  children  of  Mrs.  Tucker,  and  the  other 
moiety  in  like  shares  to  the  clsildren  of  A.  B.  Childs,  to  be 
^stributable  among  them  as  they  respectiyely  attained  the. 
age  of  twenty-K)ne  yeans.  The  testator  bequeaths  the  residue 
of  his  persdnal  property  to  his  executors,  in  trust,  to  inyest 
the  aVails  in  safe  securities ;  and  directs  that  one-half  of  the 
amount,  pHncipal  and  interest,  shall  be  for  the  benefit  of  the 
children  of  Jai^  A.  B.  Tucker,  and  the  other  half,  principal 
and  interest,  shall  be  for  the  benefit  of  the  children  of  Angus* 
tin  B.  Ohilds ;  and  he  directs  his  executors  to  pay  over  to 
each  of  the  children  of  Mrs.  Tucker  his  or  her  proportion  of 
the  one-half  of  such  principal,  when  he  or  i^  shall  come 
of  age ;  and  he  makes  the  like  direction  in  relation  to  the 
children  of  A.  B.  Childs ;  and  the  testator  also  directs  his 
executors  ( until  the  distribution )  to  apply  one-half  of  the 
income  for  the  benefit  of  the  children  of  Mrs.  Tucker,  and 
the  other  half  to  the  children  of  A.  B.  Childs.  This  is  the 
ordinary  case  of  an  absolute  gift  of  a  legacy  accompanied  by 
a  direction  postponing  the  time  of  payment ;  as,  for  instance, 
that  it  be  paid  when  the  legatee  attains  the  age  of  twenty- 
one.  In  all  such  cases,  the  time  of  payment  is  not  of  the 
substance  of  the  gift,  and  does  not  postpone  the  vesting  of 
the  legacy.  The  legacy  is  due,  though  payable  at  a  future 
tiitie.  Even  where  there  is  in  terms  no  absolute  gift  of  a 
legacy,  as  whete  it  is  given  when  the  legatee  shall  attain  or 
provided  he  does  attain  the  age  of  twenty-one,  but  the 
testator  directs  the  interest  of  the  legacy  to  be  applied  in 
the  meantime  fer  the  benefit  of  the  legatee,  as  there  is  an 
absolute  gift  of  the  interest,  the  principal  will  be  deemed  to 
have  vested.     {Patersany.  Ellisj  11  Wcnd.i  269,  268-271.) 
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In  this  case  there  is  not  only  an  absolute  gift  of  the  legac7> 
but  there  is  also  an  absolute  gift  of  the  interest  which  shall 
accrue  upon  it  until  the  period  for  the  payment  of  the 
principal  shall  arrive.  The  words  used  by  the  testator 
import  not  only  a  present  bequest  of  the  residue  of  his 
personal  estate  to  the  children  of  Mrs.  Tucker  and  of  A.  B. 
Childs,  one  moiety  to  each  class  of  children,  but  also  a 
bequest  of  the  moieties  to  the  children  of  each  family,  in 
equal  shares.  The  law  presumes  that  a  testator,  when  he 
bequeaths  a  fund  generally  to  a  class,  intends  that  the  mem 
bers  of  the  class  shall  share  equally  in  the  fund  bequeathed ; 
and  such  is  the  legal  meaning  of  such  a  bequest.  As  the 
children  of  Mrs.  Tucker  and  of  A.  B.  Childs  took  an  imme- 
diately vested  interest  in  their  respective  shares  of  the  residue 
of  the  personal  estate,  there  was  no  suspension  of  the  power 
of  alienation  of  such  shares.  The  uncertainty  of  the  quantity 
of  the  interest  of  the  children  in  esse  at  the  death  of  the 
testator,  growing  out  of  the  possible  diminution  of  their 
shares  by  subsequent  births,  could  not  have  the  effect  of 
suspending  the  power  of  alienation.  Whatever  interest  the 
children  in  esse  at  the  death  of  the  testator  had  in  the  fund, 
at  any  time  prior  to  the  majority  of  the  child  who  first 
attained  twenty-one,  whether  diminished  in  quantity  by  the 
augmentation  of  the  members  of  the  class  or  not,  was  sus* 
ceptible  of  alienation  by  a  neict  friend  or  guardian,  acting 
under  an  order  of  the  court.  Expectant  estates  are  now 
alienable  in  the  same  manner  as  estates  in  possession. '( 1  A. 
5.,  725,  §  35 ;  2R.  5.,  194,  §  170,  1st  ed.)  Besides,  if  the 
uncertainty  of  the  quantity  of  the  interest  of  the  children  «a 
esse  at  the  death  of  the  testator  could  operate  in  suspending 
the  power  of  alienation,  the  suspension  could  not  exceed  the 
continuance  of  more  than  one  life  in  being  at  the  creation  of 
the  estate,  viz.,  that  of  either  Mrs.  Tucker  or  A.  B.  Childs,  aad 
therefore  it  could  not  invalidate  the  bequest.  The  child  of 
Mrs.  Tucker,  bom  since  the  death  of  the  testator,  is  entitled 
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Qpon  the  principles  hereinbefore  stated  to  share  in  the  distri- 
bution oithe  moiety  bequeathed  to  her  children. 

My  opinion  is  that  the  bequest  in  question  is  a  valid 
disposition  of  the  residue  of  the  personal  estate,  and  that 
therefore  the  judgment  of  the  supreme  court  should  be 
affirmed. 


All  the  judges  concurring, 


Judgment  affirmed* 


Sperby  v.  Milleb. 

The  lessee  of  a  fkrnii  on  the  day  after  $65  had  become  due  and  payable  for  an 
installment  of  rent,  entered  into  a  written  contract  with  his  lessor  for  the 
surrender  of  his  unexpired  term,  in  consideration  of  which,  and  other  stipu- 
lations, the  lessor  agreed  to  pay  at  a  subsequent  day,  and  actually  did  pay, 
$560 ;  Jleldf  First.  That  the  contract  did  not  operate  as  a  release  or  extin- 
guishment of  the  rent  that  had  become  due ;  Second.  That  from  the  contract 
and  a  receipt  thereon  endorsed  of  the  subsequent  payment  of  the  $560,  no 
legal  presumption  arose,  either  that  the  rent  had  been  previously  paid,  or 
that  the  amount  was  allowed  when  the  receipt  was  executed ;  Third.  T)iat 
these  facta  were  properly  submitted  to  the  Jury,  with  instructions  that  it  was 
a  question  of  ikct  for  them  to  determine  whether,  considered  in  connection 
with  all  the  evMence  in  the  case,  they  did  not  warrant  a  presumption  of  the 
payment  of  th^rent. 

Appeal  from  the  Supreme  Court.  On  the  trial  at  the 
Monroe  circuit,  before  Mr.  Justice  Wells  and  a  jury,  the 
plaintiff  introduced  in  evidence  a  lease  from  him  to  the 
defendant,  Samuel  Miller,  of  a  farm  in  Monroe  county,  for 
the  term  of  five  years,  ending  on  the  1st  day  of  April,  1848. 
reserving  the  yearly  rent  of  $130,  payable,  $65  April  1st, 
1844^  $65  October  1st,  1844,  and  $66  on  the  first  days  of 
April  and  October  of  each  year  until  the  whole  rent  was 
paid  (the  defendant,  Henry  Miller,  having  signed  the  lease 
as  surety  for  the  other  defendant),  and  claimed  to  recover 
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tilie  $65  which  became  due  April  Ist,  1846,  for  ihe  rent  foi 
the  half  year  ending  October  1st,  1845,  and  interest  thereoiL 

The  defendants  thereupon  introduced  in  evidence  a  con* 
tract  in  writing  between  the  plaintiff  and  the  defendanti 
Samuel  Miller,  dated  April  2d,  1846,  the  day  after  the  install- 
ment of  rent  sought  to  be  recovered  became  due,  by  which 
Miller  agreed  "  to  give  up  "  the  remainder  of  the  term  created 
by  the  lease,  and  assign  to  the  plaintiff  a  contract  for  the  pur- 
chase by  Miller  of  thirty-two  acres  of  land,  on  which  contract 
$3M  had  been  paid;  possession  of  the  farm,  except  the  house 
and  bam  thereon  and  of  the  thirty-two  acres,  to  be  given  to 
the  plaintiff  immediately^  and  possession  of  the  house  and 
bam  to  be  given  by  the  fifteenth  of  April  then  instant,  and 
the  plaintiff  to  have  all  the  crops  then  growing  on  the  fann 
and  the  thirty-two  acres;  in  consideration  of  which  the 
plaintiff  agreed  to  pay  Miller  $550  by  the  fifteenth  of  May 
then  next,  and  permit  the  latter  to  take  certain  wood  from 
thp  thirty-two  acre  lot. 

^be  plaintiff  then  read  in  evidence  a  receipt  signed  by 
Miller  and  indorsed  on  the  agreemient  in  the  words  fol- 
lowing ; 

'^Received  of  Orrin  Sperry  the  within  m^itioned  five 
hundred  and  fifty  dollars. 

( Signed )  <<  Sam^sl  Miller. 

"  Rochester,  May  2, 1846." 

and  proved  tbe  payment  of  the  whole  S650  to  SfiBer  on  tte 
day  of  the  dnke  of  the  receipt* 

Tbe  defendant,  for  the  purpose  of  showing  tiiat  the 
installment  of  rent  in  question  had  been  paid,  called  and 
eiramined  three  witnesses.  One  of  these  witneeses  testified 
that  about  a  year  previous  to  the  trial  he  had  a  conyersalion 
with  the  plaintiff  in  relation  to  his  transactions  v^th  Miller, 
in  which  conversation  the  plaintiff  said  that  he  and  Miller 
had  been  together  in  the  city  of  Rochester,  where  he  was 
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trymg  to  make  a  bargain  with  Miller  to  buy  him  out,  and 
S&\]ld  Bot  agree,  when  one  of  them  started  to  leave  and  the 
other  called  him  back,  when  they  finally  made  a  bu^gain  and 
money  was  paid  over.  The  witness  further  testified  that  he 
ooidd  not  recollect  that  it  was  stated  in  this  conversation 
what  the  bargain  was,  or  whether  Sperry  or  Miller  paid  the 
money,  or  what  it  was  paid  for,  or  the  amount  paid. 

Another  witness  testified  that  in  a  conversation  he  had 
with  the  plaintiff  the  next  winter  after  the  lease  was  given 
up,  the  latter  said  the  Millers  were  trying  to  cheat  him, 
and  that  be  would  have  ihe  rent  due  him  at  the  time  he 
took  back  the  farm ;  that  he,  the  witness,  asked  him  why 
he  had  paid  back  the  $50  which  Miller  had  paid  him  if  he 
had  not  received  the  rent,  and  that  the  plaintiff  replied  that 
he  lent  it  to  him.  Miller ;  that  the  witness  then  inquired  if 
Miller  asked  to  lend  tiie  money,  and  that  the  plaintiff  replied 
BO,  but  tiiat  by  what  he  learned  of  Miller  he  knew  he 
wanted  it. 

The  other  witness  testified  to  a  conversation  he  heard 
about  the  spring  of  1848,  between  his  son  and  the  plaintiff, 
in  wMch  the  latter  complained  that  Miller  had  i^ot  woi^ed 
-Hie  farm  in  a  workmanlike  manner,  which  had  caused  a  con- 
clusi<m  on  the  plaintiff's  part  to  buy  Miller  out ;  that  the 
plaintiff  said  that  Miller  had  moved  from  the  farm  and  he 
was  in  possession  $  that  he  hud  paid  Miller  a  certain  amount 
of  money  and  got  clear  of  him. 

The  judge  chai'ged  ttie  jury  that,  in  determining  whether 
file  installment  of  rent  claimed  had  been  paid,  they  were  at 
liberty  to  inquire  whether  the  plaintiff  would  have  paid  the 
$550,  voluntarily  and  VTithout  deduction,  if  at  the  same  time 
Miller  was  in  his  debt  for  the  $65  rent ;  that  whether  the 
payment  of  this  rent  was  to  be  presumed  from  the  fact  that 
after  it  became  due  the  plaiQtiff  paid  the  $550,  was  a  ques- 
tion of  fact,  which  was  submitted  to  the  jury  to  decide ; 
that  they  had  the  right  to  take  these  circumstances  into 
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consideration  in  co^ection  with  the  testimony  given  by  the 
defendant,  with  the  view  of  showing  payment  of  the  rent 
claimed,  and  from  the  whole  to  determine  the  question  of 
the  payment. 

To  so  much  of  the  charge  as  submitted  to  the  juiy  the 
question  of  fact  whether  the  payment  of  the  rent  claimed 
was  to  be  presumed  from  the  payment  by  the  plaintiff  of 
the  $660,  the  plaintiff  excepted. 

The  plaintiff  requested  the  judge  to  charge  that  the 
plaintiff  was  entitled  to  recover,  unless  the  testimony  of  the 
defendant's  thrpe  witnesses  satisfied  them  that  the  rent  had 
been  paid.  The  judge  declined  so  to  charge  and  the  plain- 
tiff excepted. 

The  jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff,  on  a  case  setting  forth  the  above  exceptions,  moved 
the  Supreme  Qourt,  at  general  term, in  the  seventh  district, 
for  a  new  trial,  which  motion  was  denied ;  and  judgment 
having  been  entered  on  the  verdict,  the  plaintiff  appealed  to 
this  court. 

At  a  previous  trial  of  the  cause,  after  the  lease,  the  agree- 
ment of  April  2d,  1846,  and  the  receipt  for  $660,  dated 
Hay  2d,  1846,  indorsed  on  the  agreement,  were  introduced 
in  evidence,  the  plaintiff  was  nonsuited  on  the  ground  that 
by  presumption  of  law  the  installment  of  rent  claimed  had 
been  paid  and  canceled  ;  and,  on  appeal  to  this  court  from 
the  judgment  upon  the  nonsuit,  the  judgment  was  reversed 
and  a  new  trial  ordered  on  the  ground  that  the  contract  of 
Apnl  second  did  not  operate  as  a  release  or  extinguishment 
of  the  rent  which  had  then  become  due,  and  that  from  tiie 
receipt  indorsed  on  the  contract  no  legal  presumption  arose, 
either  that  the  rent  had  been  previously  paid  or  that  the 
amount  thereof  was  allowed  when  the  $660  was  receipted 


M.  S*  Newton^  for  the  appellant. 
/.  C.  Cochrane^  for  the  respondents. 
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BowEN,  J.  The  appellant's  counsel  claims  that,  on  the 
former  appeal,  this  court  held  in  effect  that  the  making  of 
the  contract  of  April  2d,  1846,  and '  the  receipt  of  May 
second,  indorsed  on  the  contract,  constituted  no  evidence 
proper  to  be  taken  into  consideration  by  a  jury,  with  other 
testimony,  on  the  question  whether  the  installment  of  rent 
sought  to  be  recovered  had  been  paid  or  satisfied.  But  in 
that  he  is  mistaken.  On  the  first  trial  of  the  action  the 
plaintiff  was  nonsuited ;  and  on  the  appeal  to  this  court  from 
the  judgment  rendered  on  the  nonsuit,  the  only  question 
before  the  court  was,  whether  the  contract  and  receipt 
indorsed  thereon,  unexplained,  proved  that  the  claim  for  rent 
had  been  paid  or  canceled,  or,  in  other  words,  whether  the 
evidence  that  it  was  paid  or  canceled,  furnished  by  the 
contract  and  receipt,  was  of  that  conclusive  character  which 
authorized  the  judge  presiding  at  the  trial  to  take  the  case 
from  the  jury  and  pass  upon  it  himself.  The  court  did  not 
hold  that  the  evidence  was  not  sufficient  to  be  submitted 
to  the  jury,  and  to  authorize  them  to  find  therefrom  that . 
the  rent  had  been  paid,  as  no  such  question  was  presented 
by  the  case. 

On  the  last  trial  it  was  shown  that  the  plaintiff  actually 
paid  the  $560  when  the  receipt  for  that  amount  was  given, 
consequently  no  presumption  remained  that  the  installment 
of  rent  was  accounted  for  and  allowed  as  a  part  of  that 
payment.  But  the  facts  remained,  that  the  day  after  the 
rent  became  payable  the  plaintiff  bound  himself  to  pay  to 
Miller  $560  in  one  month  thereafter,  and  at  the  expiration 
of  the  month  paid  the  amount.  It  is  at  least  singular  that 
he  should  do  so,  when  at  the  same  time  %^b  was  due  and 
payable  to  him  from  Miller ;  when  his  acts  were  perfectly 
consistent  with  the  supposition  that  the  %^b  had  been 
previously  paid.  That  it  was  competent  to  submit  these 
circumstances  to  the  jury,  on  the  question  whether  the  $65 
had  not  been  previously  paid,  and  for  the  jury  to  considei 
them  with  the  other  testimony  bearing  upon  that  point,  does 
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not,  I  thiDk,  admit  of  a  question.  The  only  question  in  the 
case  was  that  of  payment;  and  tiiat  there  was  mtfficient 
evidence  on  that  Isnibject  to  be  Submitted  to  the  jury  was 
virtually  conceded  on  the  triali  as  the  court  Tvas  not  aaked 
to  take  the  case  from  ihe  jury,  uiid  the  plaintiflTs  counsel 
asked  the  court  to  charge  that  the  plaintiff  was  entitied  to 
recover,  unless  they  found  froiti  the  testimony  df  the  three 
witnesses  called  by  the  defendant  that  the  lentliad  been  paid* 
That  the  judge  was  right  in  refwing  so  to  ehai^e  I  have 
endeavored  to  ^ow  abovie. 

The  judge  charged  the  jury,  in  substance,  that  wfaeflier 
the  payment  of  the  rent  was  to  be  presumed  from  ihe  fact 
that  after  it  became  due  the  plaintiff  paid  $550  was  a  ques- 
tion of  fact  for  them  to  decide,  and  this  part  of  the  charge 
was  excepted  to.  Whetii^r  this  instruction,  taken  s^aiately 
from  the  remainda:  6f  the  charge,  can  be  sustainedt  depends 
upon  whether,  in  case  the  defendant  had  not  introduced  the 
oral  testimofiy  of  tiie  three  witnesses  called  by  him,  the 
jury  would  have  been  authorized  to  find  as  they  did ;  or,^  in 
other  words,  whether,  in  such  case,  the  judge  w^uld  have 
been  justified  in  directing  a  verdict  for  the  plaintiff  for  the 
amount  claimed,  thus  taking  the  case  from  the  jury.  .  I  do 
not  think  it  is  necessary  to  pass  upon  that  question.  In  the 
instruction  complained  of,  the  jtidge  did  not  direct  the  juiy 
affirmatively  tiiat  they  could  find  the  rent  paid  solely  boat 
ike  &ct  that  $550  had  been  paid,  and  this  part  of  the  chaige 
is  immediately  followed  by  the  direction  that  they  had  the 
right  to  take  these  circumstances  (the  making  tiiie  contnici 
^nd  payment  on  it  of  the  $550)  into  consideration,  in  coih 
neclioii  with  the  testimony  given  by  Ihe  defendant  vcdth  i 
fiew  of  showing  payment  of  the  rent,  and  firom  the  whole 
to  determine  the  question  of  payment.  From  the  whole 
ohai^e  the  jury  could  not  but  have  understood  that  thej 
must  take  inti>  consideration  all  the  evidence  in  the  case, 
as  well  the  teistiitaony  6f  the  witnesses  introduced  by  the 
defendant  as  the  other  circumstances,  in  doti'mnuing  die 
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oueBtioii  of  payment,  hx  eonsidmine  whether  a  ainffk 
^OBO^iou  contained  in  a  charge  is  m^eous.  it  ia  to  be 
eongtrued  in  coDiiectiQn  with  the  context.  The  whole 
charge,  or  so  much  of  it  as  is  connected  with  and  tends  to 
modify  qr  explain  the  part  claimed  to  be  olgectionable,  is  to 
be  considered  in  determining  whether  an  error  has  been 
committed.  Admitting  that  the  part  of  the  charge  excepted 
to,  when  isolated  from  the  context,  is  erroneous,  yet  a  new 
trial  is  not  to  be  granted  for  that  cause,  when  it  appears,  as 
in  this  case,  that  the  jury  could  not  have  been  misled  thereby. 
On  the  whole,  I  think  that  the  judgment  appealed  from 
should  be  affirmed* 

Deisio,  Cb.  J.  I  think  it  a  fair  construction  of  what 
took  place  at  the  trial  to  consider  the  plaintiff  as  having 
claimed  that  there  was  nothing  to  submit  to  the  jury  and 
thai;  the  judge  ought  to  direct  a  verdict  in  his  fevor ;  and  the 
question  is  whether  it  was  a  case  calling  for  such  a  direction. 
On  the  former  trial  the  plaintiff  was  nonsuited,  and  we  held 
that  decision  eironeous.  The  rent  claimed  having  become 
due  and  payable  was  not  affected  by  the  surrender;  and 
the  other  collateral  terms  of  the  agreement  made  on  the 
occasion  of  the  surrender,  includiug  the  payment  by  the 
plaintiff  of  the  $560,  did  not  amount  to  a  release  or  dis- 
charge of  the  rent  which  had  accrued.  But  the  defendant 
had  pleaded  the  general  issue,  under  which  payment  might 
he  given  in  evidence,  and  he  was  entitled  to  submit  to  the 
iuiy  any  facts  from  which  it  would  be  lawful  for  them 
to  find  that  the  defendant  had  paid  the  rent,  if  there  were 
any  such  facts  in  the  case.  I  am  of  the  opinion  that  the 
jury  might  fairly  presume  from  the  facts  given  in  evidence 
that  the  rent  now  sued  for  had  been  paid.  By  the  lease  the 
defendant  bound  himself  to  pay  the  plaintiff  semi-annually 
the  sum  of  sixty-five  dollars  for  rent.  On  the  1st  of  Apnl, 
1846,  a  semi-annual  payment  became  due.  There  is  no 
direct  evidence  whether  it  was  then  paid  or  was  suffered  to 


414  CASKb  IN  THE  COURT  OF  APPEALS. 

Sperry  v.  Miller. 

remain  in  arrear;  but  on  the  next  day  an  arrangement  ww 
made  by  "which  the  claim  for  the  future  rent  to  the  end  cf 
the  term  was  adjusted.  The  surrender  of  the  lease  was  id 
effect  an  agreement  to  accept  that  arrangement  in  lieu  of 
the  rent  afterwards  to  become  due.  Now,  it  is  well  settled 
that  where  rent  is  specifically  received  for  a  subsequent 
period,  the  presumption  is  that  the  prior  rent  has  been  pdd. 
{Decker  v.  Livingitouj  15  John.^  479.)  By  the  terms  of  the 
agreement  of  surrender  the  plaintiff  was  to  have  all  the 
crops  growing  on  the  farm.  These  were  to  some  extent  the 
fruits  of  the  cultivation  of  the  premises  during  the  time  this 
rent  accrued.  It  is  somewhat  improbable  that  such  an 
agreement  would  have  been  made  if  the  rent  were  left 
unpaid.  But  what  is  more  important,  the  plaintiff  agreed 
to  pay  the  defendant  $550  on  the  first  of  May  following,  less 
than  one  month  from  the  time  of  the  surrender,  and  he 
actually  paid  the  money  about  the  time  agreed  on.  This 
payment  was  in  consideration  of  the  surrender  and  of  the 
purchase  of  an  equitable  interest  in  another  parcel  of  land. 
To  my  mind,  it  is  in  the  highest  degree  improbable  that 
this  money  would  have  been  promised  and  paid  to  the  fuB 
amount  while  there  was  a  sum  of  $65  yet  due  from  the 
plaintiff  to  the  defendant  for  the  rent  of  the  same  premises. 
The  adjustment  of  that  rent,  which  had  become  payable 
only  the  day  before,  was  a  subject  so  intimately  connected 
with  the  terms  of  the  surrender  and  with  the  extinguish- 
ment of  the  relation  of  landlord  and  tenant  between  the 
parties,  that  I  think  the  jury  might  reasonably  find  that  its 
satisfaction  was  parcel  of  the  transaction.  The  presumption 
is  about  as  strong  as  that  which  obtains  where  one  gives 
another  a  promissory  note ;  and  there  it  has  frequently  been 
held  that  the  fact  furnishes  jnima  facte  evidence  that  a  simple 
contract  debt,  proved  to  have  been  antecedently  owing  by 
the  payee  to  the  maker,  had  been  discharged.  {D^eett\> 
Bhomingdale,  5  Denio^  304;  GoM  v.  Chase,  16  John,,  226.) 
The  parol  evidence  in  this  case  added  something  to  the 
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presumption,  though  of  itself  it  was  not  strong.  The 
plaintiff,  about  the  time  of  the  transaction,  bad  been  heard 
to  say  that  he  had  paid  the  defendant  a  sum  of  money  to 
get  rid  of  him.  If  the  surrender  and  adjustment  was  made 
with  a  view  to  put  an  end  to  the  relations  which  had 
existed  between  the  parties,  it  is  improbable  that  anything 
remained  out  of  which  a  claim  by  one  of  them  against  the 
other,  in  respect  to  the  same  subject,  could  be  made.  If 
there  was  an  unpaid  half  year's  rent  to  be  collected,  the 
plaintiff  could  scarcely  be  said  to  be  rid  of  the  defendant. 
Upon  the  whole,  although  the  papers  executed  did  not 
establish  a  flat  bar  to  the  claim  which  the  court  could  act 
upon  as  matter  of  law,  they  did,  with  the  other  facts 
proved,  lay  the  foundation  for  a  presumption  of  fact  which 
the  jury  might  consider. 

The  judgment  should  be  afHimed. 

» 

CoMSTOCE,    J.,    dissented;    Johnson   and   Paige,    Js., 
doubted;  all  the  other  judges  concurring. 

Judgment  affirmed. 


Allen  v.  Smith. 


The  master  of  a  vessel  having  an  unsettled  account  with  her  owner,  for  his 
wages  and  for  his  receipts  ftom  the  earnings  of  the  vessel  and  disbursements 
on  her  account,  assigned  his  claim  to  a  third  person.  The  assignee  broujitht 
an  action,  and  it  appeared  on  the  trial  that  there  was  a  balance  due  from 
the  defendant;  Heldf  that  under  the  Code  the  defendant  could  not  require 
the  master  to  be  made  a  party  to  the  action  for  the  purpose  of  ei)forcinjgr  an 
accounting.  He  was  a  competent  witness  for  either  party,  and  upon  hin 
examination  the  defendant  could  have  every  benefit  from  his  testimony  and 
from  the  production  of  books  and  papers  which  he  could  obtain  from  hit 
accounting  as  a  party. 

Appeal  from  the  judgment  of  the  Superior  Court  of  the 
city  of  New- York,  at  general  term,  affirming  the  judgment 
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entered  on  the  report  of  a  referee.  This  action  was  com- 
menced in  December,  1858,  to  recover  from  the  defendanty 
as  owner  of  the  bark  **  Rising  Sun,"  compensation  for  the 
services  of  E.  B.  Hooper,  as  master  of  said  bark,  the  claim 
for  which  had  been  assigned  by  Hooper  to  the  plaintiff. 
The  referee  to  whom  the  action  was  referred  examined 
among  others  E.  B.  Hooper  as  a  witness  for  the  plaintiff,  and 
found  the  following  facts^  viz. :  that  on  the  1st  of  October, 
1 S49,  the  defendant  was  the  sole  owner  of  the  bark,  which 
was  then  in  California,  and  continued  such  owner  until  16ih 
December,  1850 ;  that  in  the  early  part  of  the  year  184^, 
the  bark  was  purchased  and  fitted  out  by  an  association  of 
individuals  in  New- York  for  a  voyage  to  San  Francisco^ 
that  such  association  borrowed  from  the  defendant  and-  he 
advanced  to  them  $9993.05  to  enable  them  to  complete  ihe 
outfit  of  the  bark,  and  the  defendant  took  a  bill  of  sale  ol 
the  bark  as  security  for  the  repayment  of  such  sum,  and  an 
agreement  from  the  association^  by  its  du-ectorSj  to  repay  to 
him  the  sum  loaned,  &c.;  that  Hooper  became  a  member  of 
the  association  and  agreed  to  take  command  of  the  bark  on 
her  passage  to  California;  that  on  the  arrival  of  the  bark  in 
California  a  majority  of  the  members  of  the  association 
proposed  to  disband  the  association  and  divide  among  the 
members  the  goods  and  all  the  other  property  of  the  asso- 
ciation, except  the  bark,  which  resolution  was  carried  into 
effect,  and  Hooper,  as  one  of  the  members,  received,  on  the 
division^  his  share ;  that  Hooper,  on  the  1st  October,  1849, 
took  command  of  the  bark  as  master  thereof,  at  the  request 
of  defendant,  and  continued  in  command  until  the  16tb 
December,  1850,  at  the  like  request  of  defendant;  that  the 
services  of  Hooper  as  such  master  were  worth  $360  per 
month,  and  that  his  services  during  the  whole  period  he  was 
such  master  were  worth  $6075 ;  that  he  received  on  account 
of  the  sum  so  due  him  $922.23  from  the  earnings  of  the 
bark,  leaving  a  balance  of  $4162.77;  that  Hooper,  on  the 
lirth  November    1853,  assigned  his  claim  against  the  defend 
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dftnt  to  the  plaintiff.  On  the  trial,  the  defendant  naoved 
that  the  iestamonj  of  Hooper  foe  stricken  out,  on  the  ground 
that  he  was  an  interested  witness.  The  defendant  also 
iQoyed  the  referee  to  dismiss  the  complaint  for  want  of 
proper  parties,  the  members  of  the  association,  including 
Hooper,  not  having  been  joined  as  parties;  and  the  defen 
dant  insisted  that  he  was  entitled  to  an  accounting  from 
Hooper,  and  that  the  action  ought  not  to  proceed  until 
Hooper  was  made  a  party.  The  referee  denied  these  motions 
of  the  defendant.  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  $41^2.77,  and  also  costs  of  the  action. 

A*  /.  Parker t  for  the  appellsmt* 

£.  jEf.  Oweiii  for  the  respondent. 

Paige,  J.  If  Hooper  had  any  interest  in  the  event  of  the 
action,  he  was  nevertheless  an  admissible  witness  under  the 
Code.  (^§  398, 399.)  The  rderee,  therefore,  decided  correctly 
in  refusing  to  strike  out  his  testimony. 

Hooper  and  the  other  members  of  the  association  were 
not  necessary  or  proper  parties  to  the  action.  Neither  of 
them  had  any  interest  in  the  subject  matter  of  the  action. 
The^action  was  not  brought  to  redeem  the  vessel ;  nor  did  it 
involve  the  right  of  the  defendant  to  foreclose  the  equity  of 
redemption  of  the  members  of  the  association;  nor  the 
defendant's  claim  against  them  personally  on  the  agreement 
to  repay  the  money  advanced  by  him ;  nor  did  it  embrace  in 
any  manner  the  settlement  of  the  accounts  of  the  associa- 
tion with  the  defendant.  The  cause  of  action  was  entirely 
distinct  from  these  subjects  of  controversy.  It  was  founded 
upon  an  independent  contract  between  Hooper  and  the  defen- 
dant, entered  into  after  the  dissolution  of  the  association,  in 
which  the  association  and  its  members  had  no  interest;  at 
least  no  such  interest  as  made  the  members  necessary  parties 
to  the  action.    Hooper  had  no  interest  in  the  subject  of 
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the  action,  as  he  had  absolutely  assigned  to  the  plaintiff 
all  hii  legal  and  equitable  right  and  interest  therein.  If  all 
the  members  of  the  association  had  been  made  parties,  the 
defendant  could  not  have  set-off  in  this  action  against  the 
separate  and  individual  claim  of  Hooper  his  demand  agabst 
them  jointly. 

If  the  defendant  would  have  had  a  right  to  have  sustained 
an  action  against  Hooper  for  an  account,  as  his  agent  while 
master  of  the  vessel,  for  its  earnings  received  by  him,  had 
Hooper  continued  the  owner  of  his  demand  for  compensation 
for  his  services  &s  such  master,  or  if  the  defendant  could  even 
now,  since  the  assignment  of  that  demand,  sustain  such  ao 
action,  this  right  is  no  defence  to  this  action.  At  common 
law,  courts  of  equity  and  of  law  have  concurrent  jurisdiction 
in  matters  of  account ;  and  as  the  plaintiff  had  commenced 
this  action  as  an  ordinary  civil  action  upon  contract,  by 
virtue  of  the  common  law  jurisdiction  of  the  court,  the 
referee  would  have  committed  an  error  had  he,  under  the 
circumstances  of  the  case,  dismissed  the  complaint  or  directed 
the  cause  to  stand  over  until  Hooper  was  made  a  party,  to 
the  end  that  he  might  be  required  to  account  to  the  defen- 
dant. (  Willard  Eq.  Jur.,  85 ;  2  John.  Ch.  R.,  170 ;  3  id.,  360.) 
Courts  of  equity  entertain  jurisdiction  of  matters  of  account 
principally  upon  the  ground  of  their  right  to  compel  a  dis- 
covery upon  the  defendant's  oath.  Blackstone  regarded 
this  as  the  sole  ground  of  the  jurisdiction  of  courts  of  equity 
in  matters  of  account.  {Ston/s  Eq.  Jur.,  §§  449,  450,  451 ; 
3  Bl.  Com.,  437;  WillarJCs  Eq.  Jur.,  88,  90.) 

In  this  action,  the  making  of  Hooper  a  party  was  not 
necessary  to  enable  the  defendant  to  obtain  a  discovery  from 
him  upon  his  oath,  as  he  was  a  competent  witness  for  the 
defendant,  and  could  have  been  examined'  by  him  as  to  all 
matters  of  account  between  them.  The  defendant,  by 
obtaining  a  reference  under  the  Code,  with  the  privilege  of 
examining  both  the  plaintiff  and  Hooper,  and  of  compelling 
the  production  of  all  books,  papers  and  documents  relating 
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to  .the  merits  of  the  action  or  defence,  in  connection  with  the 
power  given  to  referees  and  the  mode  of  procedure  before 
them,  would  have  possessed  all  the  advantages  of  an  account- 
ing in  a  court  of  equity.  {Code,  %%  271,  388;  2  JR.  5.,  199, 
^21,  iHei.) 

For  these  reasons  it  would  have  been  improper  in  the 
referee  to  have  dismissed  the  complaint  for  want  of  making 
Hooper  a  party,  or  to  have  suspended  proceedings  until  he 
was  made  a  party.  Even  under  the  practice  of  the  Supreme 
Court  and  Court  of  Chancery,  as  it  existed  previous  to  the 
adoption  of  the  new  constitution,  if  the  plaintiff  had  first 
commenced  an  action  against  the  defendant  in  the  Supreme 
Court,  the  Court  of  Chancery  would  have  had  no  power,  on 
the  defendant's  filing  a  bill  in  that  court  praying  for  an 
account,  to  have  stayed  the  proceedings  at  law  for  the  pur- 
pose of  assuming  jurisdiction  itself  of  the  action,  upon  the 
ground  that  it  involved  a  matter  of  account;  and  for  the 
reason  that  the  Supreme  Court  possessed  concurrent  juris- 
diction with  the  Court  of  Chancery  of  the  action,  and  that 
its  proceedings  could  not  therefore  be  stayed  by  the  latter 
court.  {Sumfs  Eq.  Jur.y  §  442,  and  note  1.)  But  this  is  not 
a  case  of  mutual  accounts.  On  the  part  of  the  plaintiff  there 
is  but  one  item.  It  is  a  case,  therefore,  of  accounts  only  on 
the  side  of  the  defendant. 

In  such  a  case  equity  never  entertains  jurisdiction,  unless 
a  discovery  or  a  ne  exeat  is  sought  in  aid  of  the  account  and 
is  obtained.  (2  John  Ch.  iZ.,  169;  Willard  Eq.  Jur.,  90,  92; 
Story*8  Eq*  Jur,,  %%  455,  456,  458,  and  note  1,  459 ;  6  Fe*., 
687,  136. )  It  is  upon  the  principle  of  discovery  alone  that 
equity  entertains  jurisdiction  in  an  action  of  a  principal 
against  his  agent.  (  Willard  Eq.  Jur.,  90,  91 ;  Mackenzie  v. 
Johnson,  i:  Mad,,  374;  Story* s  Eq.  Jur.,  ^462,  afid  note  1, 
464;  Jer.  Eq.  Jur.,  513,  615;  6  Ves.,  136.) 

In  this  case  we  have  seen  that  there  was  no  necessity  of 
making  Hooper  a  party  in  order  to  enable  the  defendant  to 
rbtain  a  disco -^ery  from  him  upon  his  oath.    It  is  perfectly 
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consideration  in  connection  with  the  testimony  given  by  the 
defendant,  with  the  view  of  showing  payment  of  the  rent 
claimed,  and  from  the  whole  to  determine  the  question  cf 
the  payment 

To  so  much  of  the  charge  as  submitted  to  the  jury  the 
question  of  fact  whether  the  payment  of  the  rent  claimed 
was  to  be  presumed  from  the  payment  by  the  plaintiff  of 
the  $550,  the  plaintiff  excepted. 

The  plaintiff  requested  the  judge  to  charge  that  the 
plaintiff  was  entitled  to  recover,  unless  the  testimony  of  Qie 
defendant's  thrjse  witnesses  satisfied  them  that  the  rent  bad 
been  paid.  The  judge  declined  so  to  charge  and  the  plain- 
tiff excepted. 

The  jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff,  on  a  case  setting  forth  the  above  exceptions,  moved 
the  Supreme  Qourt,  at  general  term  tin  the  seventh  district, 
for  a  new  trial,  which  motion  was  denied ;  and  judgment 
having  been  entered  on  the  verdict,  the  plaintiff  appealed  to 
this  court. 

At  a  previous  trial  of  the  cause,  after  the  lease,  the  agree- 
ment of  April  2d,  1846,  and  the  receipt  for  $550,  dated 
May  2d,  1846,  indorsed  on  the  agreement,  were  introduced 
in  evidence,  the  plaintiff  was  nonsuited  on  the  ground  that 
by  presumption  of  law  the  installment  of  rent  claimed  had 
been  paid  and  canceled ;  and,  on  appeal  to  this  court  from 
the  judgment  upon  the  nonsuit,  the  judgment  was  reversed 
and  a  new  trial  ordered  on  the  ground  that  the  contract  of 
April  second  did  not  operate  as  a  release  or  extinguishment 
of  the  rent  which  had  then  become  due,  and  that  from  the 
receipt  indorsed  on  the  contract  no  legal  presumption  arose, 
either  that  the  rent  had  been  previously  paid  or  that  the 
amount  thereof  was  allowed  when  the  $550  was  receipted- 

Af.  S.  Newtouy  for  the  appellant. 

/.  C.  Cochrane^  for  the  respondents. 
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BowEN,  J.  The  appellant's  counsel  claimB  that,  on  the 
former  appeal,  this  court  held  in  effect  that  the  making  of 
the  contract  of  April  Sd,  1846,  and '  the  receipt  of  May 
second,  indorsed  on  the  contract,  constituted  no  evidence 
proper  to  be  taken  into  consideration  by  a  jury,  with  other 
testimony,  on  the  question  whether  the  installment  of  rent 
sought  to  be  recoyered  had  been  paid  or  satisfied.  But  in 
that  he  is  mistaken.  On  the  first  trial  of  the  action  the 
plaintiff  was  nonsuited ;  and  on  the  appeal  to  this  court  from 
the  judgment  rendered  on  the  nonsuit,  the  only  question 
before  the  court  was,  whether  the  contract  and  receipt 
indorsed  thereon,  unexplained,  proved  that  the  claim  for  rent 
bad  been  paid  or  canceled,  or,  in  other  words,  whether  the 
evidence  that  it  was  paid  or  canceled,  furnished  by  the 
contract  and  receipt,  was  of  that  conclusive  character  which 
authorized  the  judge  presiding  at  the  trial  to  take  the  case 
from  the  jury  and  pass  upon  it  himself.  The  court  did  not 
hold  that  the  evidence  was  not  sufficient  to  be  submitted 
to  the  jury,  and  to  authorize  them  to  find  therefrom  that . 
the  rent  had  been  paid,  as  no  such  question  was  presented 
by  the  case. 

On  the  last  trial  it  was  shown  that  the  plaintiff  actually 
paid  the  $550  when  the  receipt  for  that  amount  was  given, 
consequently  no  presumption  remained  that  the  installment 
of  rent  was  accounted  for  and  allowed  as  a  part  of  that 
payment.  But  the  facts  remained,  that  the  day  after  the 
rent  became  payable  the  plaintiff  bound  himself  to  pay  to 
Miller  $550  in  one  month  thereafter,  and  at  the  expiration 
of  the  month  paid  the  amount.  It  is  at  least  singular  thai 
he  should  do  so,  when  at  the  same  time  $65  was  due  and 
payable  to  him  from  Miller ;  when  his  acts  were  perfectly 
consistent  with  the  supposition  that  the  $65  had  been 
previously  paid.  That  it  was  competent  to  submit  these 
circumstances  to  the  jury,  on  the  question  whether  the  $65 
had  not  been  previously  paid,  and  for  the  jury  to  considei 
them  with  the  other  testimony  bearing  upon  that  point,  does 
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party  in  interest,  with  certain  exceptions  which  do  not  apply 
to  this  case.  The  action  could  not,  therefore,  have  been 
prosecuted  in  the  name  of  Hooper,  ahd  it  would  have  been 
improper  to  have  joined  him  as  a  co-plaintiff,  as  he  had  no 
interest  in  obtaining  the  relief  demanded.  {Code^  ^  117.) 

If,  on  the  statement  of  the  accounts  of  Hooper  as  master 
of  the  vessel  and  the  defendant  as  owner,  it  had  turned  out 
that  there  was  a  balance  due  the  defendant,  then  perhaps 
Hooper  would  have  been  a  necessary  party  defendant,  on  the 
ground  that  a  complete  determination  of  the  controversy 
could  not  be  had  without  his  being  brought  in.  (Code, 
§  122. )  But  even  in  such  case  the  controversy  between  the 
parties  to  the  action  could  have  been  completely  and  fully 
determined  without  the  presence  of  Hooper.  The  only 
controversy  between  the  parties  was  whether  the  defendant 
was  indebted  to  Hooper,  and,  if  so,  in  what  amount.  The 
moment  it  was  determmed  that  no  such  indebtedness  existed 
the  controversy  between  them  was  at  an  end.  The  plaintiff 
was  not  in  the  least  interested  in  the  question  whether 
Hooper  was  indebted  to  the  defendant.  That  question 
could  be  settled  with  much  more  propriety  in  an  action 
between  Hooper  and  the  defendant  as  hostile  parties,  than  in 
one  where  they  were  co-defendants.  But  it  is  not  necessary 
to  pass  upon  the  question  whether,  in  case  it  had  been  found 
that  Hooper  was  indebted  to  the  defendant,  the  latter  would 
have  been  a  necessary  party,  as  the  referee  has  found  that 
such  was  not  the  fact,  and  that  being  so.  Hooper  had  no 
interest  whatever  in  the  controversy,  and  the  defendant  had 
no  interest  in  his  being  made  a  party. 

But  it  is  claimed  that  the  defendant  was  entitled  to  the 
benefit  and  had  the  legal  right  to  demand  an  accounting  from 
Hooper,  and  an  exhibit  of  his  books  of  account  and  vouchen 
relative  to  his  receipts  and  disbursements  while  he  had  charge 
of  the  vessel,  and  that  he  could  not  be  divested  of  such 
right  by  the  assignment,  and  that  such  accounting  could  be 
had  only  in  an  action  to  which  Hooper  was  a  party ;  that 


ALBANY,  DECEMBER^  1867.  428 


Allen  V,  Smith. 


ify  prior  to  the  Code,  Hooper  had  brought  an  action  at  law  to 
recover  an  alleged  balance  due  him  for  his  wages,  a  court  of 
equity,  on  a  bill  filed  for  that  purpose,  would  have  enjoined 
the  proceedings  at  law,  and  enforced  a  settlement  of  the 
account  in  that  court ;  and  that,  under  the  Code,  not  only 
may  an  equitable  defence  to  a  legal  claim  be  interposed,  but 
affirmative  relief  of  an  equitable  character  be  demanded. 

The  accounts  between  Hooper  and  the  defendant  were  in 
effect  stated  and  settled  by  the  referee,  and  Hooper  was  a 
witness  on  the  trial,  and  I  see  not  why  the  same  benefit 
could  not  be  derived  from  his  examination  as  a  witness  as 
from  an  accounting  from  him  as  a  party.  If  the  plaintiff 
had  not  introduced  him  as  a  witness,  the  defendant  could  not 
only  have  compelled  his  attendance,  but  also  the  production 
by  him  of  all  books  and  vouchers  in  his  possession  or  under 
his  control  relating  to  the  matters  in  controversy ;  and  from 
the  case  as  settled,  which  purports  to  set  forth  all  the  testi- 
mony and  proceedings  on  the  trial,  it  does  not  appear  that 
any  books  or  vouchers  were  withheld. 

The  Code  not  only  allowed  but  required  the  action  to 
be  in  the  name  of  the  assignee  as  plaintiff,  and,  as  before 
shown,  the  assignor  could  not  have  been  joined  as  co-plaintiff. 
Under  our  formef  system,  superseded  by  the  Code,  the  prin- 
cipal reason  why,  in  cases  of  an  account  between  parties,  a 
bill  in  equity  was  preferable  to  an  action  of  assumpsit  at 
law,  was,  that  in  a  court  of  equity  a  discovery  could  be  had, 
which  discovery  in  such  cases  was  obtained  by  each  party 
examining  his  adversary  under  oath  before  a  master.  The 
Code  allows  an  examination  of  parties  in  all  cases,  and  fur- 
ther provides  ( ^  388 )  that  no  action  to  obtain  a  discovery 
under  oath,  in  aid  of  the  prosecution  or  defence  of  another 
action,  shall  be  allowed,  nor  an  examination  of  a  party  in 
behalf  of  an  adverse  party  be  had,  except  as  prescribed  by 
the  Code.  The  defendant  has  had  all  the  benefit  of  an 
examination  of  Hooper  which  the  Code  would  have  allowed 
had  be  been  a  party ;  as  in  such  case  no  discovery  could 
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hare  been  obtained  except  by  his  exatDination  as  a  witnett 
on  the  trial  of  the  action. 

It  \b  true  that,  by  the  proTisions  of  the  Code  prior  to  the 
amendments  adopted  April  17,  1857,  in  case  Hooper  had 
been  made  a  party  defendant,  be  would  have  been  an  incom- 
petent witness  for  the  plaintiff,  provided  he  was  interested 
in  the  event  of  the  action ;  but  the  plaintiff  was  under  no 
obligation  to  make  him  a  paity  for  the  purpose  of  rendering 
him  an  incompetent  witness* 

I  think  that  Hooper  was  net  a  necessary  party ;  and  if  I 
am  right  in  that  conclusion,  it  feUr^ws  that  the  judgment 
sfaould  be  affirmed. 

CoMsTOCK,  J.,  did  not  sit  in  the  case ;  all  the  otber  judgof 
concurring, 

Judgment  affirmed. 


.^  -  ^. .  ■ ..  .  ^  ■^,.  .^ 


The  People,  ex  rel.  The  Mutttal  Life  Insurance  Com- 
pany OP  New-York,  v.  The  Board  op  Supervisors  oi 
the  City  and  County  of  New- York. 

The  Mutual  Life  Insurance  Company  of  New-York  r. 

Joseph  Jenkins* 

A  mntaal  life  insnrance  company  was  authorized  \>y  its  charter  to  aoonnralafte^ 
from  premiams  received  and  from  the  profits  of  their  inTestment,  ft  ftmd  (« 
continue  liable  for  its  losses  during  the  tem  of  its  eziBteBee»  The  wp^ 
sentatiyes  of  each  person  insured  are  entitled  to  receiy$  from  sueh  fond  the 
amount  for  which  his  life  was  originftll/  insured,  and  a  proportionate  sharo 
of  all  the  profits  of  the  company  accumulated  during  the  duration  of  the 
XMlicy )  Hdd^  That  the  accumulation  of  premiums  and  profits  made  \ff  the 
company  k,  capital,  within  the  provisions  of  the  Revised  Statutes  (1 R.  &» 
p,  414,  $  1 }  for  taxing  corporations. 

The  act  of  June  29,  1853  x^.  469 ),  providing  that  such  compax  y  should  b» 
subject  to  taxation  in  the  same  manner  as  if  Incorporated  undc*  tho  geneial 
law  for  the  incorporation  of  insianmice  eompai^es,  irith  a  capital  of  flOO^OOO, 
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hfonght  it  into  the  oategoiy  of  ordinary  moneyed  corponttons,  flubjeot  to  eay 
ehangeB  in  the  general  law  relating  to  taxation,  and  oonseqaentlj  liable  to  be 
aneflsed,  under  the  aot  of  July  21,  1853  {eh.  654),  for  the  amount  of  all 
torplns  profits  or  xeserred  fonds  exoeeding  ten  per  cent  of  its  wpital,  in 
additiott  to  Ha  oapital  as  fixed  at  $100,000. 

Tile  aot  of  March  24, 1855  ( dL  83 ),  deolaring  it  to  hare  been  the  Intention  and 
the  true  constniction  of  the  act  of  Jane  29, 1853  ( ch.  469 ),  that  the  life  insu- 
rance companies  therein  mentioned  should  be  subject  to  taxation  on  the  sum 

'  of  #100,000,  *'  and  no  more,"  introduces  a  new  rale  for  the  taxation  of  such 
OQonpaaies  alter  the  passage  of  the  declaratory  aot,  but  is  tneffeotual  in  regard 
to  the  interpretation  of  the  prior  acts  in  controYersies  pending  in  the  courts. 
The  legislature  has  no  judicial  authority,  and  cannot  control  the  courts  in 
t^pect  to  the  construction  of  statutes  in  cases  arising  before  the  declaratory 

Appeals  from  the  Supreme  Court.  The  first  case  arose 
upon  an  alternative  mandamnsy  sued  out  by  the  relator, 
requhing  the  supervisors  of  the  city  and  county  of  New- 
York  to  reduce  its  assessment  for  the  year  1853  from  the 
ium  of  $800,000,  at  which  it  had  been  fixed  by  the  tax  com- 
missioners and  confirmed  by  the  supervisors,  to  $100,000. 
The  supervisors  made  a  return  to  which  the  relators  demur* 
red.  The  demurrer  was  sustained  at  speeial  term,  and  a 
peremptory  mandamus  refused.  This  judgment  was,  upon 
ippeal,  affirmed  at  general  term  in  the  first  district. 

The  second  case  differs  only  in  the  facts  that  the  assess- 
ment was  made  in  and  for  the  year  1854 ;  that  the  assessors 
of  the  first  ward  of  New**York,  in  which  the  relator  has  its 
office  and  principal  place  of  business,  assessed  the  relator  at 
$100,000 ;  the  tax  commissioners  erased  this  sum,  and  inserted 
in  the  place  thereof  $1,000,000.  The  return  of  the  super- 
visors, to  which,  as  in  the  former  case,  the  relator  demurred, 
irtated  that  the  cash  value  of  the  personal  estate  of  the  relator, 
in  bonds  and  mortgages,  surplus  profits  and  reserved  funds, 
from  which  it  derived  income  or  profits,  over  and  above  a 
capital  of  $100,000,  and  ten  per  cent  thereon,  and  just  debts 
owing  by  it  was,  and  was  well  known  to  the  assessors  to  be, 
a  sum  exceeding  one  million  of  dollars ;  and  that  the  assessors 
erroneously  supposed  that  by  virtue  of  ^he  act  of  June  29tbi 

Smith. — Vol.  II.  M 
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1853  {ch.  469),  the  relator  was  not  subject  to  taxation  on  a 
sum  beyond  the  amount  of  $100,000,  and  therefore  omitted 
and  did  not  assess  the  said  bonds  and  mortgages.  The  same 
judgment  was  rendered  in  this  as  in  the  former  case. 

The  third  case  was  an  action  against  one  of  the  constables 
of  the  city  of  New-York,  for  seizing  property  of  the  appel- 
lant under  a  warrant  issued  by  the  receiver  of  taxes  of  that 
city.  At  the  trial  before  Mr.  Justice  Roosevelt,  without  a 
jury,  it  was  admitted  that  the  plaintijQT,  in  1850,  was  assessed 
for  personal  property  at  $937,600 ;  that  it  then  had  a  net 
accumulated  fund  of  over  a  million  dollars  invested  in  bonds 
and  mortgages,  which  remained,  after  paying  its  losses  and 
expenses,  from  the  premiums  paid  to  it  by  parties  insured. 
The  proceedings  for  the  collection  of  the  tax  were  admitted 
to  be  regular.  The  court  ordered  a  judgment  dismissing 
the  complaint,  which,  on  appeal,  was  affirmed  at  a  general 
term. 

The  special  provisions  of  the  charter  of  the  plaintiff  are 
stated  in  the  opinion  of  Bbown,  J.  {post)^  given  in  the  cajse 
last  stated.  The  three  cases  were  submitted  together  upon 
printed  arguments. 

_  • 

John  H*  Reynolds^  for  the  appellant. 

Vaniel  E.  Sickles,  for  the  respondents. 

Denio^  Ch.  J.  The  question  whether  mutual  insurance 
companies  were  taxable  under  the  Revised  Statutes  upon 
the  accumulations  of  their  earnings  as  capital  was  one  upon 
which  different  opinions  might  well  be  entertained  while  it 
was  8uh  Judice;  but  it  has  been  settled  by  two  cases  which 
were  fully  argued  and  deliberately  determined  in  this  court. 
(  Mutual  Ins.  Co.  of  Buffalo  v.  Supervisors  of  Erie,  4  Canute 
442 ;  T^e  Sun  Mutual  Ins.  Co.  v.  The  Mayor,  ^.,  of  Neic- 
York,  4  Seid.,  241.)  To  consider  matters  thus  adjudged  as 
open  to  reiterated  discussion  would  lead  to  great  public 
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inoonyenience}  and  should  not  be  pennitted  except  in  extreme 
cases,  and  where  an  error  in  the  former  decision  is  quite 
apparent.  We  do  not  consider  the  cases  referred  to  as  liable 
to  that  imputation.  There  is  an  additional  reason  why,  in 
this  instance,  we  should  adhere  to  what  has  been  decided. 
The  legislature,  as  will  presently  be  seen,  has  repeatedly 
acted  upon  the  subject  of  these  adjudications,  assuming,  as 
it  seems  to  me,  the  law  to  be  as  laid  down  here,  and  making 
such  changes  as,  in  its  wisdom,  it  considered  expedient. 
We  shall  therefore  adhere  to  the  principle  of  the  cases 
referred  to ;  and  they  are  decisive  of  one  of  the  principal 
positions  taken  by  the  counsel  for  the  insurance  companies 
in  the  present  cases,  unless  there  is  a  distinction  between  the 
charters  which  were  before  the  court  on  those  occasions  and 
that  of  the  Mutual  Life  Insurance  Company  of  New-York, 
which  is  now  imder  consideration. 

The  Bevised  Statutes  subjected  to  taxation  upon  their 
capital  all  moneyed  or  stock  corporations.  ( 1 12.  £f.,  ch.  13, 
p.  414,  ^1,  tit.  4.)  The  doubt  was,  whether  the  mutual 
msurance  companies,  chartered  prior  to  the  general  act  of 
1849,  were  embraced  within  this  provision.  Strictly  speak- 
iog  they  had  no  capital  stock,  for  they  were  allowed  to  go 
into  operation  without  any  fund  contributed  by  the  persons 
setting  them  up.  There  were  no  stockholders  and  no  shares. 
Each  person  who  effected  an  insurance  was  a  member  while 
he  continued  to  be  insured,  and  the  premiums  paid  by  the 
members,  so  far  as  they  were  not  needed  to  pay  losses  and 
expenses,  were  invested  and  were  finally  to  be  divided 
among  the  members  in  proportion  to  the  premiums  paid  by 
them.  Accounts  were  to  be  made  up  periodically,  and  cer- 
tificates were  to  be  given  to  the  members  for  the  portion  of 
the  accumulated  profits  to  which  they  were  respectively 
entitled  at  the  time  of  stating  the  account.  These  amounts 
were  not  to  be  paid  over  immediately}  they  were  to  be 
retained  by  the  corporation,  subject  to  be  diminished  if 
the  future  losses  should  exceed  the  future  premiums ;  but 
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eventoally,  they,  with  their  accatnulationsi  were  to  1>elon§ 
to  the  holders  of  the  certificates^  or  their  representatives  or 
assigns,  so  far  as  they  were  not  absorbed  by  the  future  exi- 
gencies of  the  business.    The  court  held  that  these  reserved 
funds  were  in  the  nature  of  capital,  and  were  to  be  cono- 
dered  capital  in  the  sense  of  the  provisions  of  the  Revised 
Statutes  for  taxing  corporatious.    In  the  particulars  which 
have  thus  far  been  mentioned,  the  arrangements  of  the  char- 
ter under  consideration  are  the  same  with  those  which  were 
subject  to  examination  in  the  two  cases  cited.    The  absesce 
of  a  nominal  capital  stock,  constituted  in  the  first  instance 
by  the  members,  and  divided  into  shares,  and  not  to  be  paid 
back  to  those  who  furnished  it,  but  to  be  held  by  the  cor* 
poration  until  the  end  of  the  charter,  was  common  to  all 
these  mutual  companies  i  and  it  was  the  want  of  such  nominal 
capital  which  raised  the  doubt  whether  they  belonged  to 
the  class  of  companies  which  the  legislature  had  in  view  in 
the  provisions  for  taxing  corporations  upon  their  capitsl. 
The  diversity  relied  upon  by  the  counsel  of  the  Mutual  Lift 
Insurance  Company  is  that,  by  the  charter  of  their  company, 
when  a  member  dies,  the  amount  of  reserved  and  accumu- 
lated profits  standing  to  hk  credit  is  to  be  immediately  paid 
to  his  legal  representatives ;  whereas,  in  the  two  charteis 
which  have  been  before  the  court,  no  pajonent  is  to  be  made 
to  the  holders  of  certificates  of  profits  until  a  certain  large 
sum,  $100,000  in  the  Bufialo  Company,  and  $600,000  in  the 
Sun  Hutnal  Company,  should  be  accumulated;  and  ereo 
then  the  distribution  is  not  imperative.    This  difierence  is, 
no  doubt,  a  pretty  marked  one,  and  it  resulted  from  As 
different  objects  which  the  charters  had  in  view,  one  being 
for  insurance   upon  lives,  and  the  other  for  indemnitf 
againt  losses  by  fire  or  marine  risks.    But  in  respect  to  tiie 
conformity  or  want  of  conformity  to  the  class  of  joiot 
stock  companies  which  were  primarily  contemplated  by  Ao 
provisions  of  the  Revised  Statutes  for  taxing  corporations 
upon  their  capital,  I  do  not  perceive  any  material  ground  of 
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difitmction.  In  all  these  mutual  corporationfl«  the  amount 
which  is  considered  as  in  substance  the  capital,  for  tb^e  pur* 
poee  of  taxation,  would  vary  from  time  to  time  by  the  hap* 
pening  of  the  casualties  insured  against.  The  reserved  fund, 
too,  in  all  the  mutual  companies,  belongs  to  the  individual 
members  in  a  sense  somewhat  different  firom  the  title  which 
a  shareholder  of  a  proper  joint  stock  corporation  has  in  his 
portion  of  the  capital  stock*  But  in  this  respect  they  agree 
with  each  other.  I  am  of  opinion,  therefore,  that  the  dia- 
tinction  contended  for,  to  take  tbe  present  case  out  of  the 
principle  of  the  decided  cases,  cannot  be  sustained.  This 
point  being  settled,  an  examination  of  the  subsequent  legis- 
lation will  be  all  that  is  necessary  to  enable  us  to  determine 
these  cases. 

In  1849,  the  act  allowing  corporation!  for  purposes  of 
insurance  to  be  formed  without  a  resort  to  the  legislature 
was  passed.  Companies  for  insuring  upon  life  or  healtn 
were  authorized  to  be  organized  with  a  capital  of  1100,000 
actually  invested,  but  not  wilh  a  less  capital.  ( Lcw»  of^  1849, 
443,  §6.) 

On  the  S9th  June,  1853,  a  statute  of  a  single  section  was 
enacted,  which  declared  that  any  life  insurance  company 
incorporated  prior  to  the  passage  of  the  above  mention^ 
general  act  should  be  subject  to  taxation  in  the  same  manner 
^'as  if  it  were  inc(»:porated  under  said  general  law,  with  a 
capital  of  one  hundred  thousand  dollars,  as  required  by  the 
fiixth  section  of  said  general  law."  (Xau»  of  1853,  930.) 
By  force  of  this  statute,  this  company  was  brought  into  the 
category  of  ordinary  incorporated  moneyed  or  joint  stock 
corporations,  as  regards  the  subject  of  taxation.  All  the 
provisions  of  the  Bevised  Statutes  respecting  taxation  imme- 
diately aj^Ued  to  it,  as  though  it  had  a  formal  capital  of  the 
amount  mentioned.  It  could  not  be  assessed  for  any  surplus, 
nor  could  it  claim  an  exemption  if  its  assets  had  been 
ledu^eed  by  losses  below  tiie  amount  specified  as  its  capital. 
{BwA  «r  V^lka  y.  The  City  (^  Vtka,  4  Faige,  399.)    It  could 
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only  be  relieved  from  taxation  on  showing  by  affidavit,  in 
the  manner  pointed  out  by  the  ninth  section,  that  it  had  not 
during  the  preceding  year  been  in  the  receipt  of  any  income 
or  profits.  ( 1  JR.  S.,  416,  ^9.)    But  it  was  not  only  brought 
within  the  influence  of  the  general  law  respecting  taxation, 
as  then  existing,  but  any  changes  in  that  law  would  imme- 
diately  apply  themselves,  to  it.    The  case  is  the  same  as 
though  the  legislature  had  said  that,  for  all  the  purposes  of 
the  laws  of  the  state  respecting  taxation,  these  companies 
shall  be  considered  as  stock  insurance  corporations,  having 
a  capital  of  $100,000.    Unfortunately,  as  I  think,  for  this 
company,  the  Revised  Statutes  were,  within  a  very  few  days, 
amended  in  a  manner  which  operated  very  much  to  its 
prejudice.    By  an  act  passed  21st  July,  1853,  and  which 
took  efiect  immediately,  the  title  of  the  Revised  Sf^tutes 
relating  to  the  taxation  of  incorporated  companies  was 
changed  so  as  to  require  that  the  amount  to  be  entered  in 
the  fourth  column  of  the  assessment  roll,  which,  bj  the 
existing  law,  was  to  be  the  amount  of  the  capital  stock  paid 
in  and  secured  to  be  paid  in,  should  embrace  also  **the 
amount  of  all  surplus  profits  or  reserved  funds  exceeding  ten 
per  cent"  of  the  capital.  {Laws  of  1853,  1240,  §  1.)    Other 
provisions  of  the  amended  act  aiSbrded  some  compensation 
for  the  increased  burthen,  by  providing  that  such  corpora^ 
tions  as  might  fail  to  realize  profits  amounting  to  five  per  cmt 
on  the  capital  might  commute  by  paying  five  per  cCjt 
on  those  profits.    But  these  provisions  do  not  affect  the 
present  case.    I  have  given  due  consideration  to  the  argu- 
ment which  has  been  addressed  to  us  to  show  that  the  act 
of  June  twenty-ninth  should  be  taken  as  a  law  passed  npon 
a  consideration  of  the  meritorious  nature  of  this  class  of 
corporations,  and  intended  to  relieve  them  to  a  certain  extent 
from  participating  in  the  public  burdens,  by  fixing  a  com- 
paratively small  amount  as  an  arbitrary  limit  of  assessments 
to  be  made  against  them.    Looking  outride  of  the  language 
employed,  I  think  it  highly  probable  that  this  hypothecs  a 
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well  founded;  but  the  terms  of  the  enactment  do  not  allow 
as  to  hold  that  the  case  is  permanently  taken  out  of  the 
purview  of  the  laws  of  the  state  respecting  taxation.  A 
company  incorporated  under  the  general  law  with  a  capital 
of  $100,000  would,  after  the  amendment  of  July  twenty- 
first,  be  assessed  for  its  '< surplus  profits  and  reserved  funds" 
exceeding  ten  per  cent  of  the  capital ;  and  as  these  mutual 
companies  arc  to  be  subject  to  taxation  in  the  same  manner, 
I  do  not  see  how  they  can  be  relieved*  from  an  assessment 
for  surplus  profits  and  reserved  funds,  unless  the  statute 
which  I  am  next  to  consider  requires  us  to  give  a  different 
construction  to  this  act  of  June  twenty-ninth  than  that 
which  we  have  supposed  to  be  the  legal  one.  m 

On  the  24th  March,  1855,  a  law  was  enacted  declaring  7 
that  the  mutual  companies  incorporated  prior  to  the  general  / 
act  should  be  subject  to  taxation  on  the  sum  of  one  hundred/ 
thousand  dollars,  '^and  no  more.''  It  was  added,  <<  and  it  i^ 
hereby  declared  that  such  was  the  intention,  and  it  is  the 
true  construction  of  said  act,  of  June  29th,  1853,  in  regard 
fco  any  taxes  imposed  on  said  companies  after  said  act  took 
effect."  {Laws  of  1855,  ch*  83.)  All  the  judgments  of  the 
Supreme  Court  now  under  review  were  rendered  at  the 
special  term  before  the  enactment  of  this  statute.  The  cases 
have  since  that  time  been  pending  on  appeal  before  the 
general  term  and  in  this  court,  and  were  so  pending  when 
that  statute  was  enacted.  As  regards  these  cases,  the  man- 
date of  the  legislature,  if  it  has  any  application,  must  be 
regarded  as  addressed  to  the  appellate  tribunals.  We  habi- 
tually look  with  great  respect  upon  all  acts  of  the  legislature, 
and  never  refuse  to  give  them  effect  except  where,  upon  the 
fullest  consideration,  we  find  that  they  conflict  with  the  con- 
stitution. The  act  in  question,  considered  as.  a  persuasive 
argument  for  a  particular  construction  of  the  statute  of 
1853,  loses  much  of  its  weight  from  the  consideration  that 
the  legislative  bodies  had  been  renewed  in  the  interval 
between  the  two  enactments,  and  that  but  a  few  of  the 
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members  of  the  legislature  of  1853  sat  in  that  of  1855 ;  but 
if  this  were  otherwisei  we  should  feel  constrained  to  rely 
upon  the  language  of  the  statute  which  we  are  called  upon  to 
interpret,  rather  than  any  personal  assurance  as  to  the  int^^ 
tion  of  lis  members.  The  acts  of  the  legislature  do  not  rest 
In  any  respect  upon  oral  tradition*  They  are  committed  to 
writing,  and  it  is  by  the  written  language  that  their  sense  is 
to  be  ascertained.  As  an  authoritative  mandate  in  favor  of 
the  construction  claimed  by  the  insurance  company  we  can- 
not accord  to  it  any  force  whatever./  In  the  division  of  powei 
among  the  great  departments  of  the  government,  the  dut-* 
of  expounding  written  laws  has  been  committed  to  the  judi 
ciary.  The  legislature  has  no  judicial  power,  and  cannc 
upon  any  pretence  interpose  its  authority  respecting  questiot « 
of  interpretation  pending  in  the  courts.  ( DcLsh  v.  Van  Kleui 
7  John.^  4nii  Ogden  v.  Blackledge,  2  Crancky  272.)  We  d^ 
not  suppose  that  the  legislature  had  any  such  design  in  past* 
ing  this  act.  They  had  ample  power  to  introduce  a  new 
rule  upon  this  subject,  and  that  rule  I  conceive  might  he 
made  in  a  limited  sense  retrospective.  As  no  vested  private 
rights  of  individuals  were  disturbed,  and  the  authority  of  the 
legislature  over  the  subject  of  taxation  was  plenary,  the  new 
rule  might,  if  considered  expedient,  be  made  applicable  to 
questions  of  assessment  depending  before  the  aaministrative 
boards.  This  was  probably  all  that  was  int^aded  in  tiiia 
instance.  We  do  not  assume  that  it  was  designed  to  dictate 
to  the  courts,  for  this  was  not  within  the  competency  of  tbo 
legislature;  and  beside,  the  act  would  have  full  effect  if 
restricted  in  the  manner  I  have  suggested. 

The  case  of  The  Mutual  Life  Insurance  Company  v.  JenJdn 
arose  and  was  determined  at  the  special  term  b^fe.%  the 
passage  of  either  of  the  acts  of  1863.  The  compai  y  wai 
assessed  at  over  $900,000,  and  the  action  was  brought  a  gainst 
a  constable  for  levying  the  tax  pursuant  to  a  warrant  issued 
according  to  law  by  the  receiver  of  taxes.  On  4ie  trial,  the 
justification  was  set  up,  and  the  court,  holding  it  sufiB  ueot 
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jfflmissed  the  oomplaiiit.  This  judgment  is  sustained  bf  the 
position  that  the  company  was  taxable  upon  its  reserved  earn- 
ings as  capital,  according  to  the  cases  heretofore  determined 
in  this  court. 

The  two  other  cases  arose  after  the  legislation  of  18539 
and  before  the  act  of  1855.  The  assessment  was  made  by 
adding  to  the  capital  of  $100,000  a  portion  of  the  **  surplus 
profits  and  reserved  funds"  which  it  was  shown  the  company 
had  in  its  hands.  The  assessments  were  sustaioed  by  the 
•  Supreme  Court;  and  the  judgments  were  correct  if  the 
amendment  of  the  Bevised  Statutes,  passed  on  the  21st  July, 
1853,  applied,  as  I  have  supposed,  to  this  company.  In  the 
second  of  these  cases  the  assessors  set  down  the  sum  of 
$100,000  in  the  fourth  colamn  of  the  roll,  being  of  opinion, 
apparently,  that  the  act  of  June  twenty-ninth  was  not 
affected  by  the  subsequent  amendment  of  the  Bevised 
Statutes,  The  tax  commissioners  changed  this  sum  to 
$1,000,000,  on  the  ground  that  the  surplus  profits  were 
taxable  under  the  amendment.  A  question  is  now  made, 
whether,  assuming  that  the  assessors  were  wrong  in  the 
matter  of  law,  the  tax  commissioners  had  power  to  correct 
the  mistake.  The  act  creating  the  board  of  tax  commis- 
sioners requires  it  ''to  correct  the  assessment  roll  of  each 
ward  and  add  thereto  and  assess  according  to  law  any  real 
or  personal  estate  liable  to  taxation  which  may  have  been 
omitted  by  the  said  assessors."  (Z^otr^^  1850,  192,  ^21.) 
It  is  argued  that  the  tax  commissioners  have  no  right  to 
change  the  valuation  of  property  made  by  the  assessors, 
but  only  to  add  items  of  property  which  Aave  been  omitted. 
This  I  think  is  so.  The  addition  which  is  made  in  this  case, 
however,  is  not  for  an  increased  valuation.  The  return  of 
the  board  of  supervisors,  the  allegations  in  which  are  admit- 
ted by  the  demurrer,  states  that  the  assessors  mistakenly 
omitted  certcun  bonds  and  mortgages  which  constituted  the 
surplus  profits,  on  the  supposition  that  ihey  were  limited  to 
the  $100,000  by  the  act  of  June  twenty-ninth.    If  thia  be 
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80,  the  error  which  was  corrected  was  an  omission  to  include 
certain  personal  property  in  the  roll,  and  not  an  under 
valuation. 

These  views  lead  to  an  affirmance  of  the  judgment  of  the 
Supreme  Court  in  the  three  cases. 

Shankland,  J.  The  appellant's  counsel  contends  for 
three  propositions:  Firstl  That  prior  to  the  act  of  June, 
1853,  this  company  was  not  subject  to  taxation  on  its  pro- 
perty or  funds;  Second.  That  by  the  provisions  of  that  act 
it  could  be  taxed  as  on.  a  capital  of  $100,000  only ;  Third. 
That  the  act  of  July,  1853,  did  not  alter  or  modify  that  of 
June,  1853,  and  that  therefore  the  plaintiff  was  unjustly 
taxed  at  a  higher  sum  than  was  lawful.  That  the  plaintiff 
was  rightfully  assessed  and  taxed  on  its  accumulated  funds 
prior  to  the  law  of  June,  1853,  is,  I  think,  fully  established 
by  the  decisions  of  this  court.  {Sun  Mutual  Lis.  Co.  v.  Mayor, 
4t:.,  of  N.  r.,  4  Sdd.,  241 ;  Mutual  Ins.  Co.  of  Buffalo  v. 
Supervisors  of  Erie,  4  Comst.,  442 ;  DeraismeSj  Sfc^  v.  Mcr- 
chants^  Mutual  Ins.  Co.,  1  Com.  i{.,  371.) 

The  more  important,  and  it  seems  to  me  difficult,  question 
to  determine,  is  the  effect  of  the  act  of  June  29th,  1863. 
This  act  is  entitled  *'  An  act  to  amend  the  general  law  relative 
to  the  incorporation  of  insurance  companies,"  and  contains 
one  section,  which  reads  as  follows :  "  Any  mutual  life  insur- 
ance company  in  this  state,  incorporated  previously  to  the 
passage  of  the  general  insurance  law,  on  the  tenth  day  of 
April,  1849,  shall  be  subject  to  taxation  in  the  same  manner 
as  if  it  were  incorporated  under  said  general  law,  with  a , 
capital  of  one  hundred  thousand  dollars,  as  required  by  the 
sixth  section  of  the  said  general  law."  Although  the  title 
of  the  act  purports  to  amend  the  general  law  in  relation  to 
the  incorporation  of  insurance  companies,  it  does  no  such 
thing,  but  relates  wholly  to  companies  incorporated  prior  to 
the  passage  of  the  general  act.  It  is  certain  the  legislatoie, 
in  passing  this  act,  did  not  intend  to  authorize  the  taxation 
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of  these  companies  for  the  first  time ;  because  the  decisions 
of  this  court,  that  similar  coippanies  were  taxable  under 
prior  laws,  had  been  previously  made,  and  must  be  presumed 
to  have  been  known  to  the  legislature.  If  the  object  was 
not  to  confer  power  to  tax,  the  inference  is  strong  that  the 
real  object  must  have  been  to  modify  and  limit  a  power 
previously  existing.  This,  and  companies  with  similar  char- 
ters, had  no  capital,  so  denominated  in  their  charters,  and 
its  accumulations  were,  from  the  nature  of  its  business,  sub- 
ject to  constant  fluctuations  from  year  to  year.  Hence,  an 
assessment  for  one  year  would  be  no  guide  for  the  next* 
The  legislature  may,  and  probably  did,  in  view  of  this  fact 
intend  to  fix  the  amount  at  S100,Q00,  so  as  to  place  it  on  the 
same  footing  with  companies  of  a  similar  character  organized 
under  the  general  act  of  1849.  It  is  true,  the  sixth  section 
of  the  act  of  1849,  which  is  referred  to,  does  not  limit  the 
capital  of  companies  to  $100,000,  but  imposes  that  as  the 
minimum  of  capital  to  commence  with ;  and  it  may  be  con- 
tended that  if  their  capital  is  really  in  excess  of  $100,000, 
they  may  be  jussessed  accordingly.  However  this  point  may 
finally  be  decided,  in  respect  to  companies  organized  under 
the  general  law,  where  their  declaration  of  intention  states 
their  capital  at  over  $100,000, 1  think  the  act  of  June,  1863, 
fixes  the  capital  of  the  previously  incorporated  companies  or 
assumes  it  to  be  $100,000  only.  That  act  declares  they 
'<  shall  be  subject  to  taxation  in  the  same  manner  as  if  they 
were  incorporated  under  said  general  law  with  a  capital  of 
one  hundred  thousand  dollars,"  &c.  Now,  if  this  company 
had  been  incorporated  under  the  general  law,  with  a  capital 
specified  at  $100,000,  it  could  be  taxed  for  that  sum  only, 
Hence,  the  conclusion  of  the  appellant's  counsel  on  this 
point  seems  to  me  legitimate,  that  the  act  of  June,  1863, 
limits  the  taxable  capital  of  this  company  to  $100,000. 

In  March,  186r  the  legislature  passed  an  act  in  which 
they  declare  such  to  have  been  their  intention,  in  iJie  act  of 
June  29th,  1853.     Although  this  declaratory  act  may  not 


486  CASliS  IN  IHli  COUIQ'  OF  Al^PExVLS. 

Tbt  People  v.  The  Bourd  of  SupenrSsora  of  New-Tork. 

be  biDding  on  the  courts,  whose  sole  prerogative  it  it  to 
construe  laws,  yet  it  is  entitled  to  respect  as  a  legudatiTS 
construction  of  an  ambiguous  phraseology. 

The  next  question  to  be  considered  is,  whether  ihe  act  oi 
July,  1853,  justified  the  tax  commissioners  and  superrison 
in  retaining  the  tax  at  the  sum  fixed  by  the  assessors,  or,  ir 
other  words,  whether  it  repealed  the  act  of  June  29th,  1853 
I  am  of  opinion  it  did.  This  company,  being  subject  to 
taxation  on  its  reserved  fund  by  the  general  laws  contained 
in  the  Revised  Statutes,  falls  directly  within  the  provisiont 
of  the  act  of  July  21st,  1853,  amending  the  Revised  Statutes 
in  relation  to  taxation.  The  first  section  directs  the  aasessort 
to  insert,  in  the  first  column  of  their  assessment  rolls,  the 
name  of  each  incorporated  company  liable  to  taxation  on  its 
capital  or  otherwise ;  and  that,  under  its  name,  they  shall 
specify  "  the  amount  of  its  capital  stock  paid  in  and  secured 
to  be  paid  in,  *  *  *  the  amount  of  all  surplus  profits 
or  reserved  funds,  exceeding  ten  per  cent  of  their  capital, 
after  deducting  the  said  amount  of  their  real  estate,  and  the 
amount  of  its  stock,  if  any,  belonging  to  the  state,'*  Ac 

Now,  admitting  the  law  of  June,  1863,  fixed  the  capital 
stock  of  this  company  subject  to  taxation  at  $100,000,  it 
was  competent  to  the  legislature  to  pass  a  law,  the  next  day, 
taxing  the  reserved  funds  of  the  same  company.  This  they 
bave  done ;  and  whether  they  call  it  a  repeal  of  the  act  of 
Jime,  1853,  or  the  imposition  of  a  tax  on  a  fund  or  species 
of  property  not  taxable  by  the  act  of  June,  1853,  is  quite 
immaterial.  The  act  of  June  taxed  capital ;  that  of  July 
taxed  the  reserved  fund  also.  The  judgmait  of  the  court 
Delow  should  be  affirmed. 

The  second  case  does  not  difibr  firom  tiie  one  already 
discussed,  except  in  the  year  of  the  assessment,  and  in  the 
further  fact  that  the  assessors  of  the  ward  assessed  tiie  value 
of  the  capital  stock  at  $100,000  and  did  not  assess  the  surplus 
profits  or  reserved  funds  of  the  company  at  any  sum ;  but 
the  tax  commissioners  altered  the  assessment  by  adding 
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thereto  $900,000  in  addition,  believing  that  the  asseasora 
mistook  their  duty  by  supposing  that  the  company  coulc* 
only  be  assessed  on  its  capital.  The  twenty-first  section  of 
the  ac|;  of  1850  {Lawt  of  1850, 192)  directs  that  «'the  tax 
commissioners  must  thereupon  correct  the  assessment  roll 
for  each  ward,  and,  add  thereto  and  assess  according  to  law 
any  real  or  personal  estate  liable  to  taxation  which  may  have 
been  omitted  by  the  said  assessors,"  The  answer,  which  is 
admitted  by  the  demurrer,  alleges  that  the  assessors  did  not 
assess  the  surplus  profits  or  reserved  funds  of  the  company 
invested  in  bonds  and  inortgages  to  the  amount  of  $2,343,681. 
The  case  comes  within  the  words  of  the  statute  making  it 
the  duty  of  the  tax  commissioners  to  add  this  sum  to  the 
assessment  roll*    I  think  the  judgment  should  be  affirmed. 

Bbown,  J.  The  plaintiff  is  a  corporation  created  by  an 
act  of  the  legislature,  passed  April  12th,  1842 ;  and  the 
defendant  is  a  tax  collector  in  the  city  of  New-York,  with  a 
warrant  for  the  collection  of  a  tax  of  $10,660,20,  assessed 
upon  the  personal  property  of  the  plaintiff.  We  are  to 
determine  upon  this  appeal  whether  the  property  of  the 
plaintiff  is  liable  to  taxation. 

Section  one  of  the  act  creates  certain  individuals  therein 
named,  and  all  other  persons  who  may  thereafter  associate 
with  them  in  the  manner  thereinafter  prescribed,  a  body 
politic  and  corporate,  by  the  name  of  the  Mutual  Life  Insur« 
ance  Company  in  New-York.  Section  two  gives  it  the 
powers  and  privileges  of  a  corporation,  as  the  same  are 
declared  by  title  three  of  the  eighteenth  chapter,  first  part 
of  the  Bevised  Statutes,  with  power  to  insure  the  lives  of 
the  members  of  the  corporation,  and  to  make  all  and  every 
insurance  appertaining  to  life  risks,  and  to  grant  and  pur- 
obase  annuities.  Section  three  declares  that  persons  who 
Insure  with  the  corporation,  and  also  their  heirs,  executors, 
administrators  and  assigns,  continuing  to  be  insured  in  the 
eorporation,  are  members  thereof  during  the  period  they 
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shall  remain  insured  by  the  corporation,  and  no  longer 
''  Before  becoming  a  member,  and  before  receiving  the  poliqr 
the  insured  shall  first  pay  the  rates  fixed  by  the  trustees,  and 
DO  premium  so  paid  shall  be  withdrawn  except  as  provided 
in  the  act,  but  shall  be  liable  to  the  losses  and  expenses 
incurred  by  the  company."  {%  7.)  These  premiums  are 
to  bq  invested  in  bonds  and  mortgages,  or  in  public  stock& 
{%%  9,  10,  11.)  *'  And  no  policy  shall  be  issued  until  appli- 
cations shall  be  made,  in  the  aggregate,  for  $500,000  at 
least."  {%  17.)  "At  the  end  of  every  five  years,  a  balance 
of  the  afiairs ,  of  the  company  shall'  be  struck,  and  each 
member  shall  be  charged  with  a  proportionate  share  of  the 
losses  and  expenses  of  the  company,  and  be  credited  with 
the  premiums  paid  by  him,  and  an  equal  share  of  the  profit! 
of  the  company ;  and  upon  the  death  of  the  member  thA 
amount  of  the  balance  standing  to  his  credit,  together  with 
his  proportion  of  the  profits  which  shall  be  found  to  belong 
to  him  at  the  next  subsequent  ascertaining  of  the  balance, 
shall  be  paid  to  his  legal  representatives."  {%  13.) 

Every  corporation  authorized  by  law  to  make  insuniDce  S& 
a  moneyed  corporation  ( 1  JR.  5.,  699,  %  51 ),  and  moneyed 
or  stock  corporations,  deriving  an  income  or  profit  froiL 
their  capital  or  otherwise,  are  liable  to  taxation.  (u2.,  416, 
^  1.)  The  theory  of  this  association  is  not  that  of  mutual 
insurance  upon  the  personal  liability  of  the  members, 
because  the  act  contains  no  personal  liability  clause,  aoi 
the  losses  are  not  assessed  ratably  and  personally  upon  t^4e 
members.  The  losses  are  chargeable  upon  and  payable 
out  of  the  fund  provided  by  the  seventh  section  of  the  act, 
which  cannot  very  well  be  less  than  $600,000,  and  which, 
according  to  the  evidence  contained  in  the  bill  of  exceptions, 
exceeds  $1,000,000.  The  word  capital  is  not  used  in  the 
ta»  laws  as  a  technical  term,  depending  upon  certain  fixed 
conditions  without  which  it  cannot  exist.  It  may  be  paid 
in  as  capital  in  the  strict  sense  of  the  term,  and  as  an  indis- 
pensable preliminary  to  the  complete  organiaation  of  a 
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corporation;  this  is  done  when  its  dealings  and  business 
transactions  are  with  strangers,  and  not  with  those  who, 
ipso  factOf  become  its  members  or  corporators.  Or  it  may 
proceed  from  and  be  created  by  premiums  or  earnings,  paid 
by  its  own  members.  Both  the  opinions  delivered  in  the 
case  of  The  Mutual  Insurance  Company  of  Buffalo  v.  Super- 
visors of  Erie  (4  ComsU^  442)  concur  in  the  conclusion  that 
capital  means  the  fund  upon  which  the  incorporation  trans- 
acts its  business,  which  would  be  liable  to  its  creditors,  and, 
in  case  of  insolvency,  pass  to  a  receiver.  In  this  sense, 
the  court  held  that  premiums  for  insurance  paid  or  con- 
tracted to  be  paid,  in  contemplation  of  future  risks,  consti- 
tuted capital  subject  to  taxation.  It  is  the  policy  of  the  tax 
laws  to  distribute  and  equalize  the  public  burdens,  and  to 
reach  and  subject  to  their  operation,  with  a  few  specified 
exceptions,  all  the  real  and  personal  property  wil^m  the 
state ;  and  it  is  hard  to  believe  that  the  legislature  intended 
to  relieve  the  property  of  this  class  of  persons  from  contri- 
buting to  the  public  necessities,  merely  because  it  was 
collected  from  time  to  time  in  the  form  of  premiums  rather 
than  in  the  fixed  and  permanent  form  of  capital  stock,  in 
the  strict  sense  of  the  term. 
The  judgment  of  the  Supreme  Court  should  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed 


Deckeb  v.  Judson  and  others. 

f  he  plaintifib  in  replevin  were  required  by  the  coorti  as  a  condition  of  th^  post- 
ponement of  a  trial,  to  renew  their  sureties  on  the  bond  to  the  sheriff,  giyen 
on  the  institution  of  the  .suit.  As  a  compliance  with  this  order  they  pro- 
em ed  Judson  to  sign  the  bond  beneath  the  name  of  the  other  obligors, 
without  the  knowledge  or  consent  of  the  previous  sureties.    The  dofendanta 
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in  the  nspIeTin,  hariog  obtained  jadgment,  brought  an  action  upon  the  bond 
in  which  jadgment  was  rendered  in  their  fayor  against  Jadaon,  but  agaimt 
them  in  favor  of  the  original  sureties.  Upon  appeal  by  Judson,  Hetd,  Firrt. 
That  his  execution  of  the  bond  estopped  him  from  denying  the  recitals  in  it 
which  imported  tiiat  it  was  executed  upon  the  institution  of  the  replerin 
suit,  and  taken  by  the  sheriff  at  a  time  when  it  was  lawAil  and  proper  to 
take  the  same;  Second.  That  if  Judson,  by  executing  the  bond  under  tbs 
circumstances,  became  a  co-surety  with  the  previous  sureties  therein,  he  is 
entitled  to  contribution  from  them,  and  was  not  concluded  from  litigatiQg 
the  question  by  the  Judgment  in  their  favor  in  the  acUon  brought  by  Uie 
defendants  in  the  replevin. 

Appeal  from  the  Supreme  Court.  The  action  was  on  a 
replevin  bond.  In  April,  1847,  Nash  and  Gardner  com- 
menced an  action  of  replevin  against  Decker,  the  plaintiff 
and  respondent,  and,  with  the  writ,  delivered  to  the  sheriff 
the  affidavit  and  bond  required  by  the  Revised  Statutes,  in 
which  bond  the  sheriff  is  named  as  obligee,  and  the  same 
was  executed  by  Nash  and  Gardner  as  principals,  and  by 
Evans  and  Benuett  as  their  sureties.  The  bond  was  a  joint 
and  several  bond.  Decker,  the  defendant  in  the  replevin 
suit,  did  not  except  to  the  sufficiency  of  the  sureties.  The 
issue  in  the  replevin  suit  having  been  noticed  for  trial  at  the 
special  circuit  in  Chemung  county,  in  1848,  the  plaintiffi 
therein  applied  to  have  the  trial  put  over  the  term,  which 
application  was  granted,  upon  condition  that  the  plaintiffs 
renewed  their  sureties  or  that  their  sureties  justified.  On 
the  day,  and  after  the  order  was  made,  Judson,  the  appel- 
lant, signed  the  bond,  beneath  the  names  of  the  otiier 
obligors,  without  the  knowledge  or  assent  of  Evans  and 
Bennett,  the  previous  sureties  of  Nash  and  Gardner ;  and 
when  Judson  so  signed  the  bond  it  was  in  the  hands  of  the 
sheriff.  The  replevin  suit  was  tried  in  Ma^ch,  1849,  when  a 
verdict  was  rendered  in  favor  of  Decker,  and  the  value  of 
the  property  assessed  at  $1400.  Judgment  was  entered  in 
his  favor  upon  this  verdict  for  $1656.19,  in  February,  1851. 
An  execution  was  issued  on  this  judgment,  and  returned 
unsatisfied  on  the  7th  of  May,  1851.  The  defendant's 
counsel  read  in  evidenre  a  record  of  a  prior  judgment  in  the 
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veplevin  suit,  filed  March  20th,  1849.  This  record  was  not 
Bgned  by  the  clerk,  but  by  the  county  judge.  The  plain- 
tifib'  counsel  objected  that  the  record  was  invalid  because 
not  signed  by  the  county  clerk.  An  execution  was  issued 
on  this  last  named  judgment,  in  March,  1849,  which  was 
returned  nvlla  bona.  The  bond  was  assigned  to  Decker,  the 
plaintiff,  on  the  18th  of  July,  1849,  and  after  the  return  of 
the  last  mentioned  execution.  Judgment  was  given  in  the 
Supreme  Court  in  favor  of  Evans  and  Bennett,  and  against 
Judson,  and  he  appealed  to  this  court. 

Amasa  J.  Parker ^  for  the  appellant. 

Francis  Keman^  for  the  respondent. 

PixGE,  J.  The  appellant  makes  the  following  points, 
viz. :  First.  The  bond  is  void,  because  taken  by  the  sheriff 
colore  officiij  and  not  in  a  case  provided  by  law ;  Second.  It 
is  void,  independent  of  the  statute  against  taking  instru- 
ments colore  officii^  because  it  was  nudum  pactum  in  the 
sheriff's  hands ;  Third.  The  bond  having  been  executed  by 
Judson  after  the  sheriff  was  discharged  from  liability  by 
the  omission  of  Decker  to  except  to  the  sureties,  it  is  not 
embraced  in  the  provisions  of  the  statute,  and  the  plaintiff 
cannot  therefore  support  an  action  upon  it ;  Fourth.  The  Cir- 
cuit Court  had  no  power  to  require  the  plaintiffs  to  renew 
their  sureties,  nor  to  require  the  existing  sureties  to  justify, 
and  the  order  made  did  not  authorize  the  addition  of  a  surety ; 
Fifth.  The  appellant's  engagement  was  that  of  co-surety 
with  Evans  and  Bennett,  and  the  Supreme  Court  having 
decided  that  the  action  could  not  be  maintained  against 
Evans  and  Bennett,  the  appellant  is  deprived  of  his  right  to 
call  on  them  for  contribution ;  Sixth.  The  plaintiff  cannot 
recover  because  no  assignment  of  the  bond  was  made  after 
the  judgment  of  1851. 

Smith. — Vol.  II.  56 
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The  replevin  bond  was  not  taken  by  the  sheriff  by  coloi 
of  his  office  in  a  case  not  provided  by  law.  {2  IL  S.^  286, 
^  59,  1st  ed.)  Color  of  office  is  defined  as  characterizing  an 
act  wrongfully  done  by  an '  officer  under  the  pretended 
authority  of  his  office,  and  "  grounded  upon  (irruption,  to 
which  the  office  is  as  a  mere  shadow  of  color."  ( 1  Bouv.  L. 
Die..,  244;  WhartorCs  L.  Lex.j  177;  TondirCs  L.  Die) 
Color  of  office,  when  applied  to  the  taking  by  a  sheriff  or 
other  officer  of  a  written  security,  ex  vi  termini^  implies  that 
the  security  is  <' unlawful  and  unauthorized,  and  that  the 
legal  right  to  take  it  is  a  mere  color  or  pretence."  (23 
Wend.f  608,  per  Chancellor  Walworth.)  It  does  not  follow 
that  a  security  taken  by  a  public  officer  is  unlawful  because 
it  is  not  expressly  authorized  by  statute.  Many  securities 
taken  by  public  officers  have  been  upheld,  if  valid  at  com- 
mon law,  although  not  sanctioned  by  any  statutory  enact- 
ment. An  agreement  of  a  third  person,  on  receiving  property 
levied  upon  by  a  sheriff,  to  deliver  it  to  him  on  request  oi 
pay  the  amount  due  on  the  execution,  is  a  security  of  thii 
character.  (21  Wend.^  605;  23  tJ.,  607,  608.)  In  error, 
where  the  security  taken  by  the  officer  is  not  unlawful  either 
under  any  statute  of  the  state  or  at  common  law,  it  cannot 
be  regarded  as  taken  colore  officii  in  a  case  not  provided  by 
law,  and  therefore  it  cannot  be  void  under  the  fifty-ninth 
section  of  the  article  of  the  Revised  Statutes  relative  to  the 
powers  and  duties  of  certain  judicial  officers.  (2  JR.  £f.,  286.) 
Where  the  agreement  does  not  provide  for  an  indemnity  to 
the  officer  for  a  breach  of  duty,  and  does  not  necessarily  pro- 
duce an  injury  to  either  the  plaintiff  or  the  defendant,  and 
is  not  condemned  by  either  the  common  or  statute  law,  it 
cannot  be  held  void  as  taken  colore  officu  ( 23  Wend.,  607, 
608,  per  Chancellor  Walworth.)  Sheriffi  and  other  officers 
who  take  bonds  and  securities  from  persons  under  legal 
restraint,  are  held  to  a  strict  compliance  with  the  statute 
under  which  they  are  taken,  in  order  to  prevent  oppression 
and  abuse  of  power  on  the  part  of  the  officer.    But  a  replevin 
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bond,  being  given  by  a  plaintiff  who  is  under  no  restraint, 
does  not  come  within  the  principle  applicable  to  securities 
taken  by  pubic  officers  from  parties  while  under  arrest.  (3 
Comt.,  192 ;  1  ii.,  367,  368.) 

The  title  of  the  Revised  Statutes  in  relation  to  the  action 
of  replevin  required  the  plaintiff  to  give  a  bond  to  the  sheriff 
with  at  least  two  sureties ;  but  the  bond  was  not  held  to  be 
void  for  not  having  two  sureties.  The  defendant  could  have 
applied  to  set  aside  the  plaintiff's  proceedings  for  this  defect, 
as  he  could  have  excepted  to  the  sufficiency  of  the  bond,  but 
the  plaintiff  would  have  been  allowed  to  amend.  The  pro- 
vision of  the  statute  requiring  two  sureties  was  decided  to 
be  a  provision  for  the  benefit  of  the  defendant  in  the  action 
of  replevin,  and  he  was  held  at  liberty  to  claim  a  strict 
compliance  with  the  statute  in  this  respect,  and  indeed 
as  to  all  matters  which  were  unimportant  to  the  plaintiff; 
and  Judge  Ruggles,  in  laying  down  the  rule  on  this  subject 
in  Shaw  v.  Tobias  (3  ComsU^  192),  says,  that  ^^  after  the 
plaintiff  has  obtained  possession  of  the  property  in  dispute 
by  acting  on  the  bond  as  a  lawful  and  valid  security,  neither 
he  nor  Ms  surety  ought  to  be  permitted  to  get  rid  of  it  by 
alleging  that  it  is  not  so  strong  or  so  perfect  as  the  defendant 
might  have  required  him  to  make  it."  The  statute  declaring 
void  securities  taken  by  public  officers  colore  officii  has  no 
application  to  a  security  taken  by  a  party  at  whose  suit  an 
arrest  is  made.  The  latter  may  take  any  security  he  pleases 
on  discharging  his  debtor  from  arrest,  but  the  officer  is  con* 
fined  to  the  security  prescribed  by  the  statute.  (1  ComsUf 
368;  6  Cow.,  465;  Richmond  v.  Roberts,  7  John.,  319;  19 
Wend.,  188;  Strong  v.  Tompkins,  8  John.,  98;  6  Wend.,  61.) 

In  this  case,  when,  on  the  application  of  Nash  and  Gard- 
ner, the  order  of  the  Circuit  Court  was  made,  putting  off 
the  trial  upon  condition  they  renewed  the  sureties  in  the 
replevin  bond,  or  caused  the  then  existing  sureties  to  justify, 
the  sheriff,  by  the  omission  of  Decker  to  except  to  the  sure- 
ties within  the  time  required  by  law,  was  dijscharged  from 
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all  liability  for  the  sufficiency  of  the  soretiesi  and  the  bond 
of  the  plaintiffs  was,  by  virtue  of  an  express  provision  of  the 
Revised  Statutes,  then  held  by  the  sheriff  for  the  exclusive 
secunty  of  the  defendant.  (2  JR.  S.y  627,  ^^  28,  32.)  The 
order  did  not  require  the  sheriff  to  renew  the  securities,  but 
it  imposed  upon  the  plaintiffii  personally  the  renewal  of  their 
sureties  as  a  condition  of  the  postponement  of  the  trial* 
The  act  of  the  renewal  of  the  sureties,  by  causing  the  bond 
to  be  executed  by  Judson,  was  not  the  act  of  the  sheriff, 
but  of  Nash  and  Gardner.  It  was  an  act  done  in  pursu- 
ance of  the  order  of  the  court,  to  which  the  plaintiffi  and 
»  defendant  in  the  replevin  suit  alone  were  parties ;  and  the 
defendant,  by  his  acquiescence  in  that  order,  must  be  pr&* 
sumed  to  have  accepted  Judson  as  a  surety  in  place  of  the 
previous  sureties,  or  as  co-surety  with  them.  The  sheriff 
had  at  that  time  no  interest  in  the  original  bond  or  in  the 
renewal  of  the  sureties.  He  had  previous  to  the  order  become 
discharged  from  all  liability  for  the  sufficiency  of  the  sureties, 
and  then  held  the  bond  merely  as  a  trustee  for  the  defendant* 
He  did  not  take  or  exact  the  new  bond,  either  in  his  indi- 
vidual character  or  as  sheriff  virttOe  officiu  It  was  executed 
by  Judson,  for  the  benefit  of  Decker,  in  pursuance  of  an 
arrangement  between  the  parties,  presumed  to  have  been 
entered  into  from  their  acquiescence  in  the  order.  These 
being  the  facts,  the  provisions  of  the  title  in  relation  to  the 
action  of  replevin,  and  the  section  declaring  void  securities 
taken  by  public  officers  colore  officiiy  have  no  application  to 
the  execution  of  the  bond  by  Judson  or  to  the  bond  after 
such  execution.  The  fact  that  the  obligee  named  in  the 
bond  is  a  person,  other  than  the  present  plaintiff  is  no  objec- 
tion  to  its  validity ;  nor  does  the  description  of  him  as  sheriff 
subject  the  bond  to  condemnation,  under  the  section  of  the 
Revised  Statutes  against  securities  taken  colore  afficiu  It 
was  admissible  at  common  law,  independent  of  the  statute, 
to  make  the  bond  payable  to  the  sheriff,  as  the  agent  or 
trustee  of  the  plaintiff,  for  the  sole  benefit  of  the  latter 
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Harp  V.  Osgood  (3  HiUj  319)  is  an  express  authority  for  this 
proposition.  The  right  to  take  a  bond  or  other  security  in 
the  name  of  an  agent  or  trusteOi  for  the  benefit  of  the  prin* 
eipal  and  cestui  que  trust,  is  unquestionable.  ( Story  on  Agency ^ 
%  401,  4^.)  The  Code  sanctions  this  principle.  (^  113.) 
The  Revised  Statutes  (2  JR.  S.,  623,  <§  7,  subd.  2;  W., 
527,  ^32)  furnished  full  authority  that  the  bond,  when 
executed  by  Judson,  should  remain  as  originally  drawn, 
payable  to  the  sheriff  as  obligee.  The  title  in  relation  to 
the  action  of  replevin  directed  that  the  original  bond  should 
be  executed  to  the  sheriff  by  his  name  of  office ;  and  declared 
that,  in  case  the  sheriff  should  be  discharged  from  liability 
by  the  omission  of  the  defendant  to  except  to  the  sureties, 
the  bond  should  be  held  by  the  sheriff  for  the  security  of 
the  latter.  The  requirement  of  the  order  to  renew  the 
sureties  in  the  bond  did  not  make  it  necessary  or  proper  to 
change  the  name  of  the  obligee.  The  provision  that  the 
bond  should  be  held  by  the  sheriff  after  he  was  discharged 
from  liability,  for  the  security  of  the  defendant,  was  a  recog- 
nition of  the  right  of  the  parties  to  the  suit  to  continue  the 
name  of  the  sheriff  in  the  bond  as  obligee,  on  the  renewal 
of  the  sureties.  Begarding  the  bond,  when  executed  by 
Judson,  as  being  signed  by  him  at  the  request  of  the  plains 
tiffs  in  the  replevin  suit,  in  pursuance  of  the  order,  and  as 
having  been  accepted  by  Decker  as  a  compliance  therewith,  ^ 
it  is  a  valid  instrument,  independent  of  the  statute,  supported 
by  a  sufficient  consideration.  The  legal  liability  of  Nash 
and  Gardner  to  restore  the  property  taken,  and  the  consent 
of  Decker  that  the  trial  be  postponed  in  consideration  of 
the  execution  of  the  bond  by  Judson,  are  severally  good 
considerations  for  the  undertaking  of  Judson. 

The  Circuit  Court  had  authority  to  impose,  as  a  condition 
of  the  postponement  of  the  Irial,  the  giving,  by  the  plain- 
tiffs in  the  replevin  suit,  of  new  or  additional  sureties.  It 
is  the  established  practice  of  the  court,  in  the  exercise  of  ita 
equitable  jurisdiction,  to  require  in  its  discretion  a  party  to 
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give  to  his  adversary  security  for  the  protection  of  his  righta, 
as  a  condition  of  a  favor  granted  to  him,  to  which  he  is  not 
entitled  as  a  matter  of  right;  and  whenever  such  party 
accepts  the  favor  upon  the  condition  imposed,  neither  he  nor 
his  sureties  will  be  permitted  to  object  to  the  validity  of 
such  security. 

In  Ames  v.  Webber  (10  Wend.^  675,  624),  the  court 
imposed  as  a  condition  of  putting  off  a  trial,  that  the  defen- 
dant should  stipulate  that  his  death  should  not  abate  the 
suit.  In  Chandler  v.  Brecknell  (4  CW.,  49),  a  capias  ad 
respondendum^  served  out  of  term,  was,  on  motion  of  defen- 
dant, set  aside,  on  defendant's  stipulating  not  to  bring  an 
action  of  false  imprisonment.  (3  John.^  256 ;  Brown  v.  Mwr* 
ray,  4  Dowl,  Sf  RyLr  830 ;  and  cases  cited  in  Ames  v.  Webber, 
to  Wend.,  575.)  In  addition  to  these,  there  are  to  be  found 
in  the  reports  a  great  variety  of  cases  in  which  the  court 
has  exercised  the  power  of  imposing  conditions  upon  a  party 
on  granting  his  application  for  a  favor  which  would  prejudice 
his  adversary.  The  court  invariably,  on  application,  order 
the  discharge  of  a  surety  to  an  appeal  or  bail  bond,  and  the 
substitution  of  another  surety  in  order  to  make  the  former 
a  competent  witness.  (3  Cow.,  251;  Irwin  v.  Caryell,  8 
John.,  407.)  V 

The  execution  of  the  bond  by  Judson,  and  the  acquies- 
cence by  him  and  by  Nash  and  Gardner  in  the  order,  and 
the  adoption  of  its  terms  by  the  latter,  in  accepting  the 
adjournment  and  performing  the  condition  imposed,  was  a 
waiver  on  the  part  of  Judson,  as  well  as  of  Nash  and  Gard- 
ner, of  all  objections  to  the  validity  of  the  order.  Nash  and 
Gardner,  by  their  acceptance  of  the  favor  granted  upon  the 
terms  imposed,  and  thus  deriving  a  benefit  from  the  order, 
must  be  deemed  to  have  adopted  and  ratified  it.     This  rati-  . 

fication  estops  them  and  their  surety  from  denying  the  j 

authority  of  the  court  to  impose  the  conditions  contained  in 
the  order.    A  ratification  in  part  of  an  unauthorized  trans- 
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action  is  an  affirmance  of  the  whole.  (1  ConuUy  3C6,  444| 
445 ;  6  Cow.,  465 ;  2  Bos.  Sf  Pull,  151 ;  4  Camp.,  46.) 

If  the  bond,  after  its  execution  by  Judson,  was  defective, 
inasmuch  as  the  plaintiffs  in  the  replevin  suit  caused  its  exe^ 
cution  by  Judson  in  compliance  with  the  condition  imposed 
by  the  order,  and  derived  a  benefit  thereby,  and  as  the 
defendant  in  that  suit,  for  whose  benefit  Judson  executed 
the  bond,  waived  all  objections  to  and  accepted  it,  neither 
Nash  and  Gardner,  the  plaintiffs  in  that  suit,  nor  Judson  can 
now  question  its  validity,  nor  deprive  Decker  of  the  advan- 
tages intended  to  be  secured  to  him  by  it.  (3  Comst.,  191.) 
Judson  is  bound  by  the  bond  although  his  name  is  not  men- 
tioned in  the  body  of  it.  (7  Cow.,  464.)  His  intent  to  be 
bound  by  its  terms  ia  plain  from  the  act  of  signing  it,  and 
he  is  bound,  although  he  signed  the  bond  without  the  know- 
ledge or  assent  of  £vans  and  Bennett.  He  executed  the 
bond  without  requiring  their  assent;  and  Decker  having 
accepted  it  as  a  compliance  with  the  order,  he  is  estopped 
from  denying,  as  against  Decker,  that  Evans  and  Bennett  are 
liable  as  co-sureties  with  him.  If,  therefore,  the  addition  uf 
Judson's  name  to  the  bond,  without  their  knowledge  or 
assent,  was  such  an  alteration  as  discharged  them  from  lia- 
bility, it  is  no  defence  to  this  action.  The  second  record 
was  undoubtedly  a  valid  record  of  the  judgment.  It  was 
not  necessary  that  the  bond  should  be  assigned  after  the 
filing  of  the  record.  It  is  sufficient  if  it  was  assigned  after 
the  judgment  was  rendered.  (2  jR.  5.,  527,  §  32,  1*^  ed.)  It 
appears  by  the  evidence  that  judgment  was  rendered  on  the 
20th  of  March,  1849.  This  was  prior  to  the  assignment  of 
the  bond,  which  occurred  on  the  18th  of  July,  1849. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

Denio,  Ch.  J.  It  is  objected,  by  the  counsel  for  the 
appellant,  that  this  bond,  so  far  as  it  is  the  obligation  of 
the  appellant,  was  taken  to  the  sherifi*,  a  public  officer,  in  a 
case  not  provided  fbr  by  law;  aid  that  it  is  for  that  reason 
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void,  under  the  provisions  of  the  Revised  Statutes.  (2  R.  &, 
286,  ^  69. )    It  is  said  that*  after  the  time  allowed  for  except- 
ing to  the  sureties  in  a  replevin  bond,  the  sheriff's  duty  in 
respect  to  it  is  at  an  end,  and  if  any  further  obligation  is  td^en 
in  his  name  it  is  to  be  considered  as  taken  illegally  by  coloi 
of  his  office,  and  is  void  by  force  of  that  section  of  the  statute* 
But  I  am  of  opinion  that  the  appellant,  by  consenting  to 
execute,  as  obligee,  a  bond  bearing  a  date  anterior  to  the 
service  of  the  process  in  replevin,  and  containing  recitals 
showing,  if  true,  that  it  was  an  original  bond  in  the  proceeding 
and.  was  taken  at  a  time  when  it  was  lawful  and  proper  to 
take  such  a  bond,  is  estopped  from  setting  up  that  it  was  a 
subsequent  transaction  and  done  at  a  time  when  there  could 
not  be  a  legal  occasion  to  take  such  a  bond.    It  has  been 
several  times  decided  by  the  Supreme  Court  that  a  replevin 
bond  might  be  amended  after  the  service  of  the  process,  and 
consequently  after  the  time  for  taking  an  original  bond  had 
gone  by.    In  these  cases  the  amended  bonds  must  have  been 
made  to  assume  the  form  of  bonds  taken  at  the  initiation  of 
the  proceedings;  and  the  sureties,  by  signing  the  amended 
bond  or  assenting  to  the  amendment,  were  concluded^  upon 
the  principle  I  have  mentioned,  from  disputing  that  the  obli- 
gation was  taken  upon  the  occasion  upon  which,  by  its  terms, 
it  purports  to  have  been  taken.  ( Ctuler  v.  Rathbonej  1  £F% 
204 ;  Hawley  v.  Bates,  19  Wend.,  632 ;  Newland  v.  WilkUs, 
1  Barb.  S.  C,  R.f  20.)    The  new  or  amended  bond  in  these 
cases  is  considered  as  given  nunc  pro  tunc*    It  is  not  the  order 
of  the  court  which  gives  a  retrospective  effect  to  such  bonds, 
but  the  assent  of  the  obligee.    The  court  relieves  the  party 
from  his  laches  in  not  having  procured  a  good  bond  at  the 
proper  time ;  but  it  is  the  genend  principles  of  law  which  hold 
the  obligees  to  the  liability  which,  by  signing  the  amended  • 
bond,  they  intended  to  assume.    The  same  principle  was  held 
in  reference  to  an  appeal  bond  (  Tompkitis  v.  Curtis^  3  Cow^t 
251 ),  and  in  regard  to  a  bond  given  to  procure  an  adjourn- 
ment in  a  lustice's  court.  (Irwin  v.  CarvelU  8  John^  407.) 
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In  both  these  cases,  the  bonds  were  statutoiy  bonds,  and 
the  new  or  amended  obligations  were  allowed  to  be  taken 
on  the  trial*  They  must  hare  been  made  to  take  the  form 
of  the  original  obligation  which  was  discharged  upon  the 
taking  of  the  new  one. 

The  appellant's  execution  of  the  bond  in  question  was  not, 
perhaps,  in  exact  accordance  with  the  order  of  the  court. 
That  was  to  renew  the  sureties,  or  that  the  existing  sure- 
ties should  justify.  If  the  appellant's  execution  superseded 
the  existing  sureties,  it  might  be  well  enough,  considered 
as  a  renewal  of  the  sureties.  It  was  intended,  I  think,  to 
add  the  present  defendant  to  the  two  sureties  already  on  the 
bond  {Norton  y.  Coons,  3  DeniOf  130) ;  and  it  is  to  be  inferred 
from  the  case  that  this  was  accepted  by  the  defendant  in 
replevin  in  lieu  of  a  precise  compliance  with  the  condition 
upon  which  the  court  allowed  the  trial  to  be  postponed. 

There  is  no  difficulty  respecting  the  consideration.  If 
the  appellant  is  concluded  from  disputing  that  he  was  a 
surety  upon  an  original  bond,  the  same  consideration  which 
supports  every  replevin  bond  would  apply  to  him.  But  he 
signed  and  sealed  the  bond  to  enable  the  plaintiff  in  replevin 
to  procure  a  postponement,  and  the  case  v^as  postponed 
accordingly.  The  detriment  to  the  defendant,  for  whose 
benefit  the  bond  was  taken,  was  a  sufficient  consideration. 

The  question  whether  the  judgment  in  favor  of  Evans  and 
Bennett,  the  original  sureties,  was  correct,  is  not  before  us 
on  this  2^peal.  If  the  appellant,  in  executing  the  bond 
under  the  circumstances  existing  when  he  put  his  name  to 
it,  became  a  co->surety  with  them,  he  is  entitled  to  contribu- 
tion, notwithstanding  the  judgment  in  their  favor.  The 
litigation  upon  which  that  judgment  was  given  was  between 
the  present  plaintiff  and  Evans  and  Bennett.  The  question 
as  to  contribution  between  the  three  apparent  sureties  was 
not  tried  or  adjudged.  I  am  aware  that  the  Code  contains 
a  provision  enabling  the  court  '^  to  determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  between  themselves  '* 

Smith. — Vol.  II.  67 
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(^274);  but  the  court  is  not  necessarily  required  to  make 
such  determination,  and  I  conceive  that,  in  order  to  do  so  in 
a  common  law  action,  allegations  in  the  nature  of  pleadmgB 
should  first  be  allowed  to  be  put  in  between  the  parties  who 
become  adverse  litigants.  It  is  sufficient,  in  the  present  case, 
that  the  court  has  not  undertaken  to  decide  any  question 
between  the  appellant  and  the  two  defendants  who  succeeded 
in  obtaining  judgment  against  the  plaintiff.  It  is  true  that  it 
would  be  inconsistent  with  that  judgment  for  the  appellant 
to  maintain  an  action  against  Evans  and  Bennett  for  contri- 
bution ;  and,  if  that  judgment  were  res  judicata  in  respect  to 
the  appellant,  it  could  not  be  done.  But  it  has  not  any  sucL 
effect  against  him.  He  could  not  appeal  from  that  judgment, 
for  he  was  not  a  party  to  it.  K  the  appellant  should  apply 
to  be  subrogated  to  the  obligee  in  the  bond,  a  question  of 
some  difficulty  would  arise  as  to  whether,  in  that  aspect  of 
the  case,  he  would  be  bound  by  the  judgment.  But  we 
need  not  embarrass  ourselves  with  that  question  now.  If 
the  three  persons  are  to  be  considered  as  coHsureties  upon 
the  facts  of  the  case  independent  of  that  judgment,  the 
judgment  itself  would  not  bar  the  appellant  from  his  action 
for  contribution.  I  think,  therefore,  that  the  appellant's 
position,  that  he  is  discharged  because  his  right  to  contribu* 
tion  has  been  interfered  with,  is  not  well  taken. 

The  paper  which  the  defendants  gave  in  evidence,  which 
purported  to  be  filed  March  20th,  1849,  was  not  a  record  of 
judgment.  It  consisted  of  the  circuit  minutes,  the  plead- 
ings, and  what  purports  to  be  a  rule  for  judgment.  It  was 
not  signed  by  the  clerk,  a  formality  which,  by  the  judiciaiy 
act,  was  essential  to  constitute  a  judgment  record.  {Lam 
of  1847,  ch.  280,  §  63.)  There  was  nothing,  I  think,  to 
impair  the  effect  of  the  formal  judgment  record  which  wac 
signed  and  filed  in  1851. 

It  is  objected  that  the  assignment  of  the  bond  by  the 
sheriff  to  the  plaintiff  was  executed  in  1849,  before  the 
judgment  was  perfected.    Judgment  was,  in  fact,  obtained 
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before  the  assignment  of  the  bond,  if  the  paper  filed  in  1849 
is  to  be  taken  to  have  the  efiect  of  a  rule  for  judgment ;  and 
the  statute  does  not  require  that  it  should  be  perfected  by 
filing  the  record  before  the  defendant  may  require  the  assign- 
ment of  the  bond.  But  however  this  may  be,  I  am  of  opi- 
nion that  an  assignment,  made  before  the  sheriff  could  be 
compelled  to  execute  one,  would  not  be  void.  The  statute 
declares  that  the  bond  shall  be  assigned  to  the  defendant  or 
his  personal  representatives,  if  judgment  be  rendered  for  him 
in  such  action.  (2/2.  iS.,  527,  ^  32.)  If  the  assignment  be 
made  prematurely,  the  defendant  cannot  avail  himself  of  it 
until  he  obtain  judgment;  but  when  that  happens,  if  he  has 
already  an  assignment  of  the  bond,  he  may  proceed  upon  it* 
The  judgment  should  be  afBrraed. 

All  the  judges  (except  Comstoce,  J.,  who  was  absent) 
concurred  in  holding  the  defendant  bound  on  the  ground  of 
estoppel. 


Judgment  affirmed. 
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Company  c.  Mason. 

It  is  not  necessary  to  the  incorporation  of  a  railroad  company  under  the  gene- 
ral act  that  ten  per  cent  be  paid  npon  the  amount  of  each  subscription  at 
the  time  of  making  the  same  or  previous  to  the  filing  of  the  articles  of 
association  with  the  secretary  of  state.  It  is  sufficient  if  the  cash  payments, 
by  whomsoever  made,  amount  in  the  aggregate  to  ten  per  cent  upon  on« 
thousand  dollars  for  each  mile  of  road  proposed  to  be  constructed. 

k  subscription  for  stock,  made  before  the  incorporation  of  the  company,  ii 
obligatory  npon  the  subscriberi  although  he  make  no  cash  payment  whatever. 
The  right  to  membership  is  a  sufficient  consideration  for  the  subscriber*! 
liability,  and  he  cannot  revoke  the  subscription. 

Notice  of  calls  for  the  payment  of  the  subscription  is  only  necessary  for  the 
purpose  of  authorizing  a  forfeiture  of  the  stock.    It  is  not  required  to  sop* 
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port  an  action  upon  a  sulMcription  which  specifies  no  coodi^iHi  nor  tinie  ef 
payment. 

The  articles  of  association  to  be  filed  may  be  upon  separate  sheets,  eadi  of 
which,  being  a  copy  of  the  others,  has  been  signed  by  only  a  porticm  of  fh» 
members  of  the  company* 

Signature  to  a  paper  which  states  that  the  subscribers  thereby  associate  them- 
selves in  pursuance  and  by  virtue  of  the  general  act  for  the  iucoiporatioB 
of  turnpike  and  plank  road  companies,  gives  the  name  of  the  proposed 
company,  the  amount  of  its  capital  stock  and  the  number  of  shares,  importf 
a  promise,  upon  which  an  action  may  be  maintainod,  to  take  and  pay  fbr  tbf 
number  of  shares  set  opposite  to  the  subscriber's  signature.  (  Uennda/eraaa 
Washington  Plank  Road  Company  v.  Baaion^  in  note,  p.  457.) 

Appeal  from  the  Supreme  Court.  Action  to  recoyei 
$600,  the  amount  which  had  been  called  for  by  the  directors 
upon  the  defendant's  subscription  to  the  plaintiff's  articles 
of  association,  for  twenty  shares  of  its  capital  stock,  amount 
ing  to  $1000.  The  cause  was  tried  at  the  Cayuga  circuit, 
before  Mr.  Justice  Welles.  The  plaintiff  gave  in  evidence 
a  certified  copy  of  its  articles  of  association,  filed  in  the  office 
of  the  secretary  of  state.  The  articles  so  certified  consisted 
of  seven  separate  agreements  or  articles,  which  are  all  in 
the  same  words ;  all  of  them  were  subscribed  by  numerouf 
persons,  but  each  by  different  persons,  with  the  number  of 
shares  of  stock  and  places  of  residence  set  against  theii 
names  respectively.  These  were  attached  together  and  filed 
at  the  same  time.  One  of  them  was  subscribed  by  fhe 
defendant  for  twenty  shares.  The  articles  recited  that  they 
were  made,  in  pursuance  of  the  general  act  of  1850  to  autho- 
rize the  formation  of  railroad  corporations,  for  the  purpose 
of  constructing  a  railroad,  the  length  of  which  is  stated  at 
seventy-three  miles.  The  capital  stock  is  fixed  at  $1,600,000, 
and  the  shares  at  $50  each.  There  was  appended  to  and 
filed  with  the  articles  an  affidavit,  subscribed  and  sworn  by 
^  three  of  the  persons  named  in  the  articles  as  directors,  stating 
that  more  than  $1000  of  stock  for  every  mile  of  railroad 
proposed  to  be  built  was  subscribed  in  good  faith,  an4  that 
at  least  ten  per  cent  of  the  said  sum  of  $1 000  per  vmh  of 
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said  proposed  railroad  had  been  paid  in  to  the  directors 
in  cash.  The  plaintifis  then  proved  four  successive  reso- 
lutions passed  by  the  board  of  directors,  each  of  which 
required  the  payment  of  tenpercent  by  the  stockholders  on 
their  subscriptions,  pay  ableat  different  dates,  and  directed 
Qotices  thereof  to  be  published ;  and  a  fifth,  requiring  a 
further  payment  of  twenty  per  cent.  It  was  further  proved 
that  all  of  the  said  resolutions  and  notices  had  been  pub- 
lished, in  a  daily  newspaper  printed  in  Auburn,  from  one  to 
two  weeks  each,  and  that  the  defendant  was  a  subscriber  to 
such  newspaper  and  resided  in  Auburn.  The  plaintiff  rested, 
and  the  defendant  moved  for  a  nonsuit  upon  the  grounds 
that  the  affidavit  appended  to  the  articles  of  association  did 
not  show  that  ten  per  cent  had  been  paid  on  the  subscrip- 
tions, but  only  that  ten  per  cent  was  paid  on  $1000  per 
mile ;  that  it  did  not  show  that  the  defendai^bad  paid  ten 
per  cent  on  his  subscription  at  the  tiiEeof  subscribing  nor 
before  the  filing  of  the  articles;  that  notice  of  the  resolutions 
or  calls  for  payment  was  not  brought  home  to  the  defendant, 
and  also  that  the  case  showed  different  articles  of  association, 
which  could  not  be  regarded  as  one  or  entire.  The  court 
refused  to  nonsuit,  and  the  defendant  excepted.  The  defen- 
dant then  proved  that  the  whole  subscriptions  to  the  articles, 
before  the  filing  thereof,  amounted  to  about  $390,000 ;  that 
on  more  than  $316,000  thereof  neither  ten  per  cent  nor 
any  other  percentage  had  been  paid  before  the  filing  of  the 
articles,  ten  per  cent  having  been  paid  on  only  about  $75,000, 
and  that  the  defendant  had  not  paid  ten  per  cent  upon  hi^ 
subscription.  The  defendant  then  offered  to  prove  that,  after 
his  subscription  and  before  the  organization  of  the  company^ 
he  revoked  his  subscription  by  serving  a  written  notice  to 
that  effect  on  three  of  the  persons  named  as  directors,  who 
were  actively  engaged  in  getting  up  the  company.  This 
evidence  was  excluded  by  the  court,  and  the  defendant 
ncepted.  The  defendant  asked  the  court  to  charge  in 
accordance  with  the  propositions  submitted  by  him  as  teasons 
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for  nonsuiting  the  plaintiff;  and  also  that  the  plaintiff  wu 
not  entitled  to  a  verdict  for  the  amount  of  the  first  two.calb 
of  ten  per  cent  each,  because  such  calls  were  made  befoie 
the  filing  of  the  articles  of  association.  The  court  refiised 
BO  to  charge,  and  the  defendant  excepted.  The  plaintiff  had 
a  verdict  for  the  whole  amount  claimed,  with  interest ;  and 
the  Supreme  Court,  at  general  term  in  the  seventh  district, 
having  rendered  judgment  thereon,  the  defendant  appealed 
to  this  court. 

Nicholas  WIU  for  the  appellant. 

Francis  Keman^  for  the  respondent. 

Bbown,  J.  The  plaintiff  is  a  railroad  corporation,  oigsn 
ized  or  claiming  to  have  been  organized  under  the  act  of  th^ 
2d  April,  1850,  to  authorize  the  formation  of  railroad  corpora- 
tions, and  to  regulate  the  same.  {Laws  of  1860,  211.)  The 
defendant  is  one  of  the  subscribers  to  the  articles  of  associatioB, 
for  twenty  shares  of  the  capital  stock,  and  the  action  ii 
brought  to  recover  the  sum  of  $1000,  the  subscription  price 
thereof  being  $50  the  share. 

The  principal  question  involved  is  the  construction  to  be 
put  upon  the  second  section  of  the  act ;  for  it  is  claimed  by 
the  plaintiff  that  the  company  was  duly  organized,  and 
the  defendant  became  a  stockholder  with  the  burdens  and 
obligations  incident  thereto.  Section  one  provides  for  the 
organization  of  companies  by  articles  of  association,  "in 
which  shall  be  stated  the  name  of  the  company,  the  number 
of  years  the  same  is  to  continue,  the  places  from  which  and 
to  which  the  road  is  to  be  constructed,  or  maintained  and 
operated,  the  length  of  such  road  as  near  as  may  be,  the  name 
of  each  county  in  this  state  through  or  into  which  it  is  made 
or  intended  to  be  made,  the  amount  of  the  capital  stock  of 
th€  company,  which  shall  not  be  less  than  $10,000  for  eveiy 
mile  of  road  constructed  or  proposed  to  be  constructed,  and 
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the  number  of  shares  of  which  the  said  capital  stock  shall 
consist,  and  the  names  and  places  of  residence  of  thirteen 
directors  of  the  company,  who  shall  manage  its  affaire  for  the 
first  year.  Each  subscriber  to  such  articles  of  association 
shall  subscribe  thereto  his  name,  place  of  residence,  and 
the  number  of  shares  of  stock  he  agrees  to  take  in  said 
company."  On  complying  with  the  provisions  of  section 
two,  such  articles  are  to  be  filed  with  the  secretary  of  state, 
and  thereupon  the  incorporation  of  the  company  becomes 
complete.  This  section  provides  that  the  articles  "  shall  not 
be  filed  and  recorded  in  the  office  of  the  secretary  of  state 
until  at  least  $1000  of  stock  for  every  mile  of  the  road  pro- 
posed to  be  made  is  subscribed  thereto,  and  ten  per  cent  paid 
thereon  in  good  faith,  in  cash,  to  the  directora  named  in  said 
articles  of  association,  nor  untU  there  is  indorsed  thereon  or 
annexed  thereto  au  affidavit,  made  by  at  least  three  of  the 
directora  named  in  the  said  articles,  that  the  amount  of  stock 
required  by  this  section  has  been  in  good  faith  subscribed, 
and  ten  per  cent  paid  thereon,  as  aforesaid,  and  that  it  is 
intended  iD  good  faith  to  construct,  or  maintain  and  operate 
the  road."  The  articles  of  association,  with  the  affidavit 
annexed,  were  filed  and  recorded  in  the  office  of  the  secretary 
of  state  on  the  23d  August,  1852,  and  the  defendant's  sub- 
scription to  the  articles  for  twenty  shares  of  the  stock  was 
admitted  upon  the  trial.  The  length  of  the  proposed  road 
was  seventy-three  miles;  and  the  defendant  proved  the  total 
amount  of  subscription  for  stock  to  the  articles  of  association 
at  the  time  they  were  filed  was  $390,000 ;  that  at  that  time 
ten  per  cent  had  been  paid  upon  no  more  than  $75,000  thereof. 
It  was  also  proved  that  the  defendant  did  not  pay  ten  per 
cent  upon  the  amount  subscribed  by  him  before  the  articles 
were  filed  with  the  secretary  of  state.  Here,  then,  we  have 
the  point  in  controversy  distinctly  presented.  The  requisite 
number  of  shares  were  subscribed,  but  ten  per  cent  upon  each 
of  the  shares  was  not  paid.    There  was,  however,  actually 
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paid  ten  per  cent  upon  more  than  $1000  of  the  stcick  for 
every  mile  of  the  road  proposed  to  be  made. 

If  we  look  for  the  object  to  be  attained  by  requiring  these 
subscriptions  to  the  capital  stock  of  the  company,  and  the 
payment  of  the  ten  per  cent  upon  the  amount  demanded,  it 
appears  to  me  it  is  obvious  it  was  to  insure  the  organization 
of  real,  substantial  companies  in  good  faith,  animated  by  an 
honest  purpose,  and  having  some  degree  of  ability  at  least  to 
undertake  the  proposed  improvement.  Preliminary  to  the 
act  of  incorporation,  and  as  a  condition  precedent  thereto, 
for  every  mile  of  road  proposed  to  be  constructed  there  must 
be  not  less  than  $1000  of  the  stock  subscribed,  and  ten  per 
cent  paid  thereon  in  good  faith.  Not  ten  per  cent  upon  each 
separate  share  subscribed,  for  the  word  *'  thereon"  does  not 
refer  to  the  shares  separately,  but  ten  per  cent  upon  such  a 
smn  of  subscriptions  as  in  the  aggregate  would  make  a  total 
r^ubscription  of  $1000  for  every  mile  ol  road  proposed  to  be 
made.  The  subscriptions  might  exceed  this  sum  by  as  much 
more  as  the  associates  might  be  able  to  obtain ;  but  unless, 
they  rose  up  to  the  prescribed  amount,  and  unless  ten  pei 
cent  upon  that  amount  was  actually  paid  in  cash,  the  incor* 
poration  of  the  company  could  not  be  effected.  This  is  the 
plain  import  of  the  language  employed,  <n)d  it  was  well 
adapted  to  accomplish  the  object  intended.  The  aggregate 
subscriptions  to  the  capital  stock  tnust  be  at  the  least  equal 
to  the  sum  of  $1000  for  every  mile  of  the  road  which  the 
company  designed  to  make,  and  the  cash  payments  to  the 
directors  must  be  at  the  least  equal  to  the  sum  of  ten  per 
cent  thereon.  This  condition  was  precedent  to  the  incorpo- 
ration of  the  company,  and  had  reference  to  t^at  object 
alone.  Had  the  legislature  intended  the  ten  per  cent  should 
be  paid  upon  each  separate  share  of  stock,  they  would  have 
employed,  to  express  that  idea,  the  very  appropriate  Inngcage 
which  is  found  in  the  fourth  section,  which  authorize  the 
directors  to  receive  subscriptions  to  the  capital  stoe^  wXtt 
nhe  incorporation  of  the  company  has  beftn  effectwl     ^^  it 
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tLds :  **  Every  subscriber  shall  pay  to  the  directors  ten  per 
eent,  on  the  amount  subscribed  by  him»  in  money,  and  no 
substription  shall  be  received  or  taken  without  such  pay- 
ment*" Although  the  language  of  this  section  is  general, 
and  broad  enough  in  the  absence  of  qualifying  circumstances 
to  embrace  both  classes  of  subscriptions,  as  well  those  prior 
as  subsequent  to  the  incorporation  of  the  company,  yet  it  is 
found  in  a  section  which  refers  to  the  latter  class  exclusively 
and  must  therefore  be  limited  to  apply  to  that  class  and  no 
other.  So  far  from  aiding  the  defendant  in  the  construction 
which  he  claims  should  be  put  upon  the  second  section,  I 
regard  it  as  a  confirmation  of  the  views  taken  by  the  court 
below.  The  presence  of  the  t^ords  interdicting  subscrip- 
tions, after  the  company  has  become  incorporated,  unless 
accompanied  with  the  payment  of  the  ten  per  cent,  and 
their  absence  in  the  section  which  provides  for  the  prelimi- 
nary subscriptions,  show,  I  think,  a  manifest  intention  to 
distinguish  between  the  two.  (  The  Rensselaer  and  Washing- 
ion  Plank  Road  Co.  v.  Barton^  decided  in  this  court  December y 
1864.») 


*  The  Rensselaer  and  Washington  Plank 
Road  Company 

V. 

William  R.  Barton. 


This  was  an  action  to  recoter  the  amount  of  the  defendant's  sahscriptioD 
to  the  plaintiff,  a  corporation  organized  nnder  the  general  act  {eh.  210  cf 
1S47)  to  proTida^for  the  incorporation  of  companies  to  construct  plank  roads. 
The  question  came  up  upon  a  demurrer  to  the  complaint  The  defendant  had 
Judgment  at  the  special  term  of  the  Supreme  Court,  hut  on  appeal,  that  court, 
at  general  term  in  the  third  district,  reversed  the  judgment,  and  the  defendant 
appealed  to  this  court.  The  structure  of  the  complaint  and  the  questions 
raised  bj  the  demurrer  sufficiently  appear  in  the  following  opinion  of  Selden, 
J.y  in  accordance  with  which,  and  with  a  concurring  opinion  of  Rugoles,  J., 
the  case  was  decided.  The  inability  of  Judge  Rvgolbs  to  find  the  mislaid 
manuscript  of  his  opinion  prerented  a  report  of  the  case  in  its  chronological 
order  hy  the  late  reporter. 

SuiTH  — Vol   n.  68 
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The  articles  of  association  filed  with  the  secretary  consisted 
of  seven  separate  instruments,  exact  copies  or  transcripte  of 


Sblden,  J.  The  position  of  the  defendant's  counsel,  that  the  snbicription 
of  the  defendant  to  the  capital  stock  of  the  company  never  became  obligatoty 
upon  him,  for  the  reason  that  he  has  never  paid  the  fire  per  cent  required  by 
the  act,  and  that  the  complaint  is  defective  for  not  averring  such  payment,  is 
clearly  untenable. 

It  seems  to  have  been  held  in  Jenkins  v.  Vhion  Turnpike  Company  (1  Cktui^M 
Cos.  in  Error t  86 ),  that  where  the  act  under  which  a  company  is  incorporated 
reqiurod  the  payment  of  $10  per  share  at  the  time  of  subscribing,  no  action 
could  be  maintained  against  a  subscriber  who  had  omitted  to  make  such  pay- 
ment ;  and  in  the  subsequent  cases  of  Cfoshen  Turnpike  Company  ▼.  JBurii» 
(9  John.,  217),  and  HigKUmd  Turnpike  Company  v.  McKean  (11  John.,  98), 
this  decision  is  referred  to  and  apparently  adopted.  The  reporter,  however, 
in  a  note  to  the  latter  case,  expresses  his  decided  disapprobation  of  the  doc- 
trine, and  it  may  well  be  doubted  whether  the  reasoning  upon  which  it  was 
based. is  sound,  and  whether,  were  the  question  to  be  again  directly  presented, 
this  court  would  feel  bound  to  follow  it. 

But  it  is  unnecessary  to  pass  upon  this  question  here,  as  the  provision  i«i  tlK 
act  under  which  the  plaintifik  are  incorporated,  and  that  under  which  the  deci- 
sion referred  to  was  made,  are  widely  different.  There  is  nothing  in  the  plank 
road  act  which  requires  the  payment  of  five  per  cent  or  any  other  sum  at  the 
time  of  subscribing,  nor  that  each  subscriber  shall  pay  that  amount  at  any  time. 
The  first  section,  which  provides  for  the  subscription  to  the  stock  and  for  all 
the  preliminary  steps  necessary  to  the  organization  of  the  company,  says 
nothing  on  the  subject ;  but  the  second  section  forbids  the  filing  of  the  articles 
of  association  until  five  per  cent,  not  upon  the  amount  of  each  subscription, 
but  upon  the  amount  of  stock  subscribed,  shall  have  been  paid. 

This  provision  clearly  requires  nothing  more  than  that  five  per  oent  of  the 
whole  amount  subscribed  shall  be  paid  before  filing  the  articles,  withoat 
regard  to  the  sources  from  which  it  may  come.  Notwithstanding  tbe  allega- 
tion in  the  complaint,  therefore,  that  the  whole  sum  subscribed  by  the  defon- 
dant  is  still  due  and  unpaid,  the  requirements  of  the  act  may  have  been  AiUy 
complied  with,  as  is  substantially  alleged  in  the  complaint  itself,  which  avom 
that  the  articles  of  association  were  duly  filed  pursuant  to  the  act.  It  is  not 
necessary  in  a  suit  by  an  incorporated  company  to  set  forth  in  detail  the  pie- 
limiriiry  steps  by  which  the  company  became  incorporated.  This  genenl 
averment  is  sufficient;  and  there  is  no  inconsistency  between  it  and  the  affidavit 
indorsed  upon  the  articles  of  association,  as  the  latter  substantially  compliei 
with  the  act  by  stating  that  the  amount  of  capital  stock  "  required  by  the  flnH 
section,"  •*.  e.,  S&OO  for  each  mile  of  the  road,  had  been  subscribed,  tnd  thai 
five  per  cent  upon  that  amount  had  been  paid  in. 
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eiicti  other    Each  of  them  were  signed  by  numerous,  'but 
different  pet^as,  with  the  number  of  shares,  and  their  places 


Another  objection  Wiken  by  the  defendant's  conniel  is,  that  it  appears  from 
the  complaint  that  the  whole  capital  of  $60,000  had  not  been  subscribed.  It 
b  expressly  proylded  hf  ihe  act  that "  when  stock  to  the  amount  of  at  least 
five  hundred  dollars  for<^rery  mile  of  the  road"  should  have  been  in  good 
fkith  subscribed,  the  assoc^tion  might  be  organized ;  and  when  five  per  cent 
>apon  this  amount  had  heed  paid  in,  the  incorporation  might  be  perfected. 
Those  provisions  afford  a  sufficient  answer  to  this  objection,  as  they  evidently 
oontcmplate  that  the  company  may  go  into  operation  before  the  whole  nominal 
amount  of  its  stock  is  subscriMI. 

Bat  the  main  grounds  upon  which  the  defendant  relies  to  sustain  his 
demurrer  are :  First.  That  the  ^Kimplaint  does  not  show  any  promise  on  the 
part  of  the  defendant,  either  express  or  implied,  to  pay  for  the  number  of 
shares  set  opposite  his  name  in  the  list  of  subscribers ;  and,  Second.  That, 
unless  there  was  an  express  promiM  to  pay,  the  corporation  is  confined  to 
the  statutory  remedy  of  forfeiture. 

Both  these  points  are,  I  think,  settled  by  authority.  In  the  case  of  Specir  v. 
Craitfard  (14  Wend.j  20)  the  subscription  was  in  these  words :  "  We  the  sub- 
scribers do  severally  agree  to  take  the  shai«s  by  us  severally  subscribed  in  the 
Harlem  Canal  Company."  This  language,  taken  in  connection  with  the  act 
of  incorporation,  was  held  to  import  a  promise  to  pay  for  the  stock.  Judge 
SoTHERLAND  says :  "  The  promise  of  the  defendant  and  the  other  subscribers, 
although  it  is  %n  form  io  take  the  shares  subscribed  by  them  respectively,  is 
undoubtedly  (  when  taken  in  connection  with  what  precedes  it,  and  with  the 
act  of  incorporation,  which  is  there  referred  to  and  in  part  recited )  a  promise 
not  only  to  take  the  shares  but  to  pay  for  them." 

A  similar  question  arose  in  the  case  of  The  Hartford  and  Niw  Sloven  BaU* 
road  Company  v.  Kennedy  (12  Conn.,  600),  and  was  there  very  elaborately 
considered.  The  language  of  the  subscription  in  that  case  was  as  follows . 
"  Whereas  the  general  assembly  of  the  State  of  Connecticut,  at  their  session 
in  May,  1833,  passed  a  resolution  to  Incorporate  the  Hartford  and  New  Haven 
Bailroad  Company,  with  power  to  construct  a  railroad  or  way  from  Hartford 
io  the  city  of  New  Haven,  we  do  hereby  subscribe  to  the  stock  of  said  rail- 
/oad  the  number  of  shares  annexed  to  our  names  respectively,  on  the  terms, 
oonditions  and  limitations  mentioned  in  said  resolution."  This  was  held  Ji)y 
the  Supreme  Court  of  Errors  of  Connecticut  to  amount  to  a  promise  by  each 
subscriber  to  pay  for  the  shares  by  him  subscribed,  according  to  the  terms  of 
the  charter.  Judge  Huntington  says :  "  It  is  true  a  promise  to  pay  in  precise 
terms  does  not  appear  to  have  been  made.  The  defendant  has  not  affixed  hb 
signature  to  an  instrument  which  contains  the  words  /  promise  to  pay,  but  he 
has  done  an  equivalent  act.    He  has  contracted  with  the  plainti£b  to  beoomi 
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of  reddeQce  set  opposite  their  names  respectirely.    No  good 
reason  can  be  assigned  why  these  several  papers  should  not  be 


a  member  of  tlieir  corporation,  and  to  be  interested  in  tbeir  stock  to  the  ezteoA 
of  one  hundred  dollars  for  each  share  assigned  to  him." 

The  ffartford and NewHa/vm  Bailroad  Company  y,  CroimU  (6  JJtS,  8S3) 
was  an  action  upon  the  same  sabscription,  and  although  the  question  whethei 
a  personal  obligation  to  pay  was  incurred  by  the  subscription  was  not  directly 
raised,  it  was  nevertheless  inyolyed  in  the  case  and  virtually  decided  in  the 
affirmative  by  the  court 

In  the  more  recent  case  of  The  Norihem  RaHroad  Company  v.  MiOer  (10 
Barb.  S.  C,  iZ.,  260),  where  the  undertaking  of  the  defendant,  as  stated  in 
the  complaint,  was,  that  the  "  defendant  did  subscribe  for  five  shares  of  the 
said  stock,  amounting  to  the  som  of  82^,  and  thereby  promised  io  take  five 
shares  of  the  said  stock,  snlject  to  the  conditions,  requirements,  liabilities 
and  benefits  of  the  said  act,"  the  Supreme  Court  in  the  fourth  district  held,  al 
general  term,  that  the  subscription  raised  an  implied  promise  to  pay  for  tht 
stock  subscribed. 

The  principle  established  by  these  eases  is  that,  whatever  may  be  the  fom 
or  language  of  a  subscription  to  the  stock  of  an  incorporated  company,  ever^ 
person  who  in  any  manner  becomes  a  subscriber  for  or  engages  to  take  an> 
portion  of  the  stock  of  such  company,  thereby  assumes  to  pay  for  the  sam^ 
according  to  the  conditions  of  the  charter.  In  order,  therefore,  io  determine 
as  to  the  liability  of  the  defendant  in  this  case,  we  have  only  to  inquire 
whether  he  has  virtually  become  a  member  of  the  association  and  subscribed 
fbr  a  portion  of  ita  stock. 

The  articles  of  association  to  which  the  defendant  affixed  his  name  com- 
mence as  follows :  **•  The  subscribers,  in  pursuance  and  by  virtue  of  an  act  of 
the  legislature  of  the  State  of  New-Tork,  entitled  '  An  act  to  provide  for  the 
incorpoi-ation  of  companies  to  eonstruct  turnpike  roads,'  passed  May  7, 1847, 
hereby  associate  themselves  together  under  the  name  of  The  Bensselaer  and 
Washington  Plank  Road  Company."  It  also  declares  that  the  amount  of  the 
capital  stock  of  the  company  is  $60,000,  to  consist  of  "  one  thousand  sharet 
at  fifty  dollars  a  share."  At  the  head  of  the  list  of  subscribers  attached  to 
these  articles  is  the  name  an^  place  of  residence  of  the  defendant,  aigned  by 
himself,  and  opposite  thereto  the  number  eight,  at  the  top  ef  the  ooli 
headed  **  No.  of  shares." 

The  oases  already  cited  show  that,  whenever  tiie  subscription  papers 
the  charter  of  the  company,  the  provisions  of  such  charter  are  virtuaSy  fneotw 
porated  into  the  subscription  and  are  to  be  referred  to  for  the  porpoae  of 
explanation.  This  is  also  distinctly  asserted  in  the  case  of  Small  v.  The  Eeir- 
itDMr  Manvfiuiwriiig  Company^  decided  bv  this  court  (2  Comet,,  S30). 
flAROiNER,  J.,  there  says :  "  The  subscription  must  be  construed,  therefore,  aa 
tf  fU  the  pro  -^ions  of  the  statute  affecting  the  liability  of  the  subecriber  or 
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regarded  as  one  instrument ;  I  do  not  doubt  that  the  signers  so 
understood  an^  jftended.    They  were  similar  in  all  respects, 


hia  title  to  the  stock  purchased  by  him  were  incoiporated  in  his  agreement. 
This  has  never  been  questioned." 

The  articles  of  association  signed  by  the  defendant  declare  that  the  subscri* 
hers  have  assodated  themselves  together  "in  pursuance  and  by  Tirtne  of  the 
act "  which  authorizes  the  incorporation  of  such  companies.  One  of  the  pro- 
visions of  that  act  is,  that  the  articles  of  association  shall  set  forth,  among 
other  things,  the  amount  of  the  capital  stock  of  the  company  and  the  number 
of  shares  of  which  it  shall  consist,  and  that  "  each  subscriber  to  such  articles 
of  association  shall  subscribe  thereto  his  name  and  place  of  residence,  and  the 
number  of  shares  of  stock  taken  by  him  in  said  company.'' 

Does  not  the  subscription  of  the  defendant  to  these  articles  of  association, 
when  construed  in  connection  with  this  provision,  distinctly  import  that  the 
defendant  has  taken  or  subscribed  for  the  number  of  shares  set  opposite  bis 
name  1  It  admits,  I  think,  of  no  other  interpretation.  If  this  be  the  true 
construction  of  the  act  of  the  defendant  in  subscribing,  then  it  follows  from 
the  principles  already  established  that  he  undertook  to  pay  for  the  shares  of 
stock  thus  taken,  according  to  the  provisions  of  the  act.  The  justness  of 
these  principles  is  apparent  from  the  nature  of  the  contract,  which  is  simply 
I  sale  of  so  much  stock  by  the  company  to  the  subscriber,  and  like  every 
other  contract  of  sale  only  requires  that  enough  should  be  said  or  done  to  show 
thai  one  party  makes  an  offer  to  sell  which  the  other  party  accepts.  If  there 
is  a  sale,  then  no  promise  in  terms  to  pay  is  required,  snch  a  promise  beiag 
Inherent  in  and  inseparable  f^om  the  contract  of  sale. 

But  it  is  contended  that  the  promise,  if  any,  is  implied  merely,  and  that 
tothing  short  of  an  express  promise  will  subject  the  party  to  an  action  where, 
AS  in  this  case,  the  statute  gives  a  remedy  by  a  forfeiture  of  the  stock. 

This  precise  position  was  taken  in  The  Biartford  and  New  Sawn  Railroad 
Com^ny  v.  Kemnedy^  and  in  The  Northern  Railroad  Company  v.  MiUer 
[svpra)y  and  was  overruled  in  both  cases.  In  the  former  case,  Judge  Hun* 
TmoToir  says :  "  But  if  the  thirteenth  section  provides  the  only  remedy  lo 
enl6roe  the  payment,  and  therefore  excludes  an  iwplUd  promise,  it  is  not 
readily  perceived  why  it  should  not  cause  an  express  promise  to  be  legally 
Inoperative.  There  is  no  other  consideration  to  support  the  latter  than  t!4al 
which  sustains  the  former.  It  is  precisely  the  same  in  both.  The  moral  obl> 
gati<m  to  pay  is  equally  strong  in  both." 

In  the  latter  of  these  two  cases,  Mr.  Justice  Willard  holds  simiU 
language.  He  says :  ''  There  can  no  case  be  found  where  the  courts  of  this 
state  have  made  any  distinction  between  an  express  and  an  implied  promise 
with  reference  to  the  question  we  are  conddering.  They  both  plainly  stand 
cpon  the  same  footing;  If  an  action  will  He  In  the  one  case  it  will  ia  the 
other.'* 
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except  the  names,  residences,  and  the  number  of  shares  taken 
by  each  subscriber.    They  were  designed  %'«fiect  one  con^ 
mon  object,  the  creation  and  incorporation  of  thttpompanyi 
and  bound  those  who  signed  to  lik^  duties  and  ooligations. 
It  has  been  said  that  the  articles  should  be  such  that  eacB 
subscriber  may  know,  before  they  are  filed,  who  his  proposed 
associates  are,  and  revoke  his  engagement  if  he  chooses  to 
do  so.    This  observation  might  be  true  of  a  copartnership 
where  each  partner  is  the  agent  of  the  <»ther,  with  power  to 
bind  the  firm  within  the  scope  of  the  business  and  employ* 
ment.    It  is  not  true  of  the  shareholders  in  corporations. 
They  have  less  interest  in  knowing  each  other,  and  in  many 
cases  are  entire  strangers.    Assuming  that  an  associate  has 
the  power  to  rescind  his  engagement,  which  I  shall  presently 
attempt  to  show  he  has  not,  he  may  ascertain  his  associates 
as  well  where  there  are  several  articles  as  where  there  is  but 


There  can  indeed  be  no  foundation  in  principle  for  this  distinction.  Thr 
legal  obligation  arising  from  the  promise  is  precisely  the  same  whether  it  Im 
express  or  implied.  The  sole  ground  of  the  numerous  decisions  sustaining  an 
action  in  such  cases  is,  that  the  remedy  given  by  statute,  by  forfeiting  the 
stock,  is  merely  cumulative,  and  does  not  take  away  any  common  law  romedy. 

The  only  point  remaining  to  be  considered  is,  that  if  any  contract  was  made 
in  this  case  it  was  made  before  the  company  was  incorporated,  and  conse- 
quently before  it  was  legally  capable  of  making  a  valid  contract  The  act 
under  which- this  company  is  incorporated  requires,  as  we  have  seen,  that 
stock  to  the  amount  of  at  least  $500  per  mile  should  be  in  good  ^^^  ^^^ 
scribed  before  the  associates  could  proceed  to  organize  the  company.  Such  a 
provision  is  common  in  acts  authorizing  similar  incorporations.  It  is  apparanl 
that,  if  the  objection  is  sound,  the  whole  object  of  such  a  provision  is  defeated; 
as  the  subscriptions,  if  made,  would  impose  no  obligation  on  the  subscribcn 
to  pay.  Even  the  five  per  cent  paid  in  advance  could  not  be  retained,  if  the 
contract  in  pursuance  of  which  it  was  paid  was  void.  It  is  clear  that  no  sach 
objection  has  heretofore  been  supposed  to  exist  to  a  subscription  of  this  kind, 
as  I  find  no  trace  of  its  having  been  made  in  any  previous  case,  and  yet  Uie 
instances  have  been  numerous  in  which  it  would  have  constituted  a  valid 
defence,  if  it  is  of  any  validity  here.  The  statute  which  expressly  authorize 
such  a  contract  has  undoubtedly,  and  as  I  think  with  propriety,  been  regarded 
as  a  sufficient  answer  to  this  objection. 

The  Judgment  of  the  Supreme  Court  must  therefore  be  affirmed 
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one.  When  he  subscribes  his  name  he  cannot  have  an  election 
who  shall  sign  after  him,  and  can,  I  apprehend,  exert  but 
little  power  over  the  selection  of  his  associate  subscribers* 
whether  they  sign  upon  the  same  or  upon  separate  articles 
from  himself.  The  affidavit  required  by  the  second  section 
in  terms  embraces  them  all.  It  refers  to  the  annexed  and 
foregoing  articles  of  association,  and  declares  them  to  be  the 
articles  of  association  of  the  company ;  I  therefore  conclude 
that  the  company  was  duly  incorporated,  and  the  defendant 
one  of  the  original  subscribers  to  ife  capital  stock. 

The  subscription  of  the  defendant  to  the  articles  of  associa- 
'  tion  was,  in  effect,  a  contract  to  pay  for  and  accept  the  twenty 
ihares  of  stock.  "  The  advantages  to  be  derived  from  being 
i  member  of  such  a  company,  and  of  the  consequent  right 
io  participate  in  the  pecuniary  dividends,  is  a  positive  benefit; 
md  where  the  agreement  secures  that  advantage  to  the  sub- 
fcriber,  on  the  organization  of  the  company,  the  objection  of 
4  want  of  consideration  cannot  be  made  with  saccess."  (  The 
Hamilton  and  Deansville  Plank  Road  Co.  v.  Rice^  7  Barb.  S.  C. 
R.,  157 ;  Stanton  v.  Wilson,  2  Hill,  163 ;  Barker  v.  Bucklin,  2 
Denioj  45 ;  The  Schenectady  and  Saratoga  Plank  Road  Co.  v. 
Thatcher,  1  Kern.,  102;  Barnes  v.  Perine,  2  id.,  18.)  If  the 
c4>ntract  to  pay  for  and  take  the  stock  was  a  valid  contracts 
L^ade  upon  a  sufficient  consideration,  then  his  subscription 
\n\is  not  open  to  revocation.  Until  the  incorporation  of  the 
ccmpany  was  perfected,  the  other  subscribers  had  an  interest 
in  its  execution  and  performance  of  which  they  could  not  be 
deprived  by  the  act  of  the  defendant ;  and  after  the  articles 
wew  iSled  and  recorded  in  the  secretary's  office,  and  the  cor- 
poration had  a  legal  existence,  it  acquired  a  vested  interest  in 
the  defendant's  agreement. 

The  defendant  claims  that  he  was  entitled  to  notice  by  the 
directors  of  the  company  to  pay  for  the  stock  or  to  pay  the 
several  installments  required  to  be  paid,  and  insists  that  the 
want  of  such  notice  is  a  good  defence  to  the  action.  If  notice 
to  pay  was  indispensable,  that  given  in  the  newspaper  to  which 
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the  defendant  was  a  subscriber  was  certainly  not  sufficient;  I 
cannot,  however,  see  the  authority  for  requiring  any  notice  to 
entitle  the  plaintiff  to  recover  the  price  of  the  stock.  Section 
seven  of  the  act  declares  that  the  directors  may  require  the 
subscribers  to  the  capital  stock  to  pay  the  amount  of  their 
subscriptions  in  such  manner  and  in  such  installments  as  they 
may  deem  proper.  It  further  proceeds  to  declare  that,  upon 
the  omission  or  neglect  to  pay,  the  board  of  directors  shall  be 
authorized  to  declare  the  stock  of  the  delinquent  subscriber 
and  all  previous  payments  thereon  forfeited  to  the  use  of 
the  company,  but  not  until  they  shall  have  caused  a  notice 
in  writing  to  be  served  on  hun  personally  or  by  depositin., 
the  same  in  the  post-office,  &c.  This  provision  is  manifestli 
designed  to  apply  exclusively  to  proceedings  taken  by  th* 
directors  to  forfeit  and  sequester  the  stock  of  delinquen 
subscribers  to  the  use  of  the  company,  «nd  its  direction, 
must  be  strictly  pursued.  It  does  not,  however,  impair  o* 
affect  in  any  way  the  company's  right  of  action  at  the  com 
mon  law  to  recover  the  price  of  the  stock.  The  defendant's 
obligation  to  pay  and  the  time  and  manner  of  payment  mart 
be  sought  for  in  the  contract  itself.  The  money  was  not 
payable  on  time,  or  on  call,  written  or  oral.  It  was  to  pay 
generally,  and  was  therefore  payable  presently,  or  as  soon  at 
least  as  the  company  was  duly  organized.  Goods  sold,  or 
money  loaned,  followed  by  a  promise  to  pay  generally,  and 
without  time  or  terms  specified,  create  a  debt  payable  pre- 
sently, and  no  previous  call  or  demand  of  payment  is 
required  to  maintain  an  action  for  its  recovery.  The  same 
rule  applies  to  every  other  contract  to  pay  money  absolutely. 
There  is  nothing  in  the  present  case  to  exempt  the  defendant 
from  the  operation  of  this  principle.  ( Chitty  on  Con.i  6fi 
td.,  728.) 
The  judgment  of  the  Supreme  Court  should  be  affirmed 

All  the  judges  concurring. 

Judgment  affirmed. 
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TuxNEB  9.  Haight  and  another. 

J  idgment  upon  the  report  of  a  referee  cannot  be  reviewed  in  the  Oonrt  of 
Appeals  without  a  case  being  made,  though  the  facta  necessary  to  pceient 
the  legal  question  intended  to  be  raised  appear  upon  the  fkce  of  his  report. 

A  recovery  on  a  contract  for  work  and  materials  is  not  barred  by  the  party 
performing  it  havhig  done  more  work  or  furnished  more  materials  than  the 
contract  prescribed,  unless  it  appear  that  the  excess  is  detrimental  to  the 
object  for  which  the  work  was  designed,  or  renders  it  essentially  a  different 
thing  ffom  that  contemplated. 

Appeal  from  the  Supreme-  Court.  Action  to  recover  for 
wQrk  and  materials  in  constructing  two  piers  and  two  abut- 
ments for  a  bridge  across  the  Mohawk  river,  in  Montgomery 
county,  pursuant  to  a  written  contract  between  the  defen- 
dants the  employers,  and  the  plaintiff  and  one  Eigenbroat 
(who  had  assigned  to  the  plaintiff),  the  contractors  for  the 
work.  The  defendants  were  to  pay  three  dollars  and  fifty 
cents  for  each  cubic  yard  the  works  should  measure  when 
completed.  The  dimensions  of  the  piers  and  abutments 
were  to  be  thereafter  determined  by  the  directors  of  the 
St.  Johnsville  and  Minden  Bridge  Company,  Specifications 
were  annexed  to  the  contract,  but  they  did  not  state  the  size 
of  the  erections.  The  complaint  alleged  full  performance 
by  the  plaintiff  after  the  assignment  to  him.  The  answer, 
among  other  defences,  set  up  that  the  directors  of  the  bridge 
company  had  directed  that  the  piers  and  abutments  should 
be  eight  feet  wide  at  the  base  and  five  feet  at  the  top,  and 
that  the  plaintiff  built  them  six  feet  wide  at  the  top.  It  was 
added  *<  that  the  said  defendants  protested  to  said  plaintiff 
against  making  said  pier  and  abutments  of  a  greater  size  than 
was  directed,  and  notified  said  plaintiff  that  they^  said  d^fenr 
iant$f  would  not  pay  said  plaintiff  for  a  greater  number  of  cubic 
yards  than  would  be  contained  in  said  piers  and  ahUments  buUl 
of  the  size  and  dimensions  directed  as  aforesaid  i^^  and  that  ike 

Smith. — Vol.  II.  59 
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defendants  had,  before  the  commencement  of  the  suit,  pud 
what  would  be  due  the  plaintiff,  estimating  the  work  to  be 
of  the  dimensions  directed.  Another  part  of  the  answer  set 
up  this  variation,  along  with  other  alleged  departures  from 
the  contract,  as  a  bar  to  the  action.  The  reply  denied  the 
new  matter  in  the  answer. 

The  case  was  tried  before  a  referee.  He  found,  in  general 
language,  that  the  plaintiff  had  performed  the  contract 
according  to  its  terms,  and  "  that  the  quantity  of  masonry 
in  the  abutments  and  piers,  as  built  by  said  plaintiff  (after 
deducting  29-i^  yards  for  extra  thickness  of  the  piers  exceed- 
ing the  plan  which  the  directors  of  said  bridge  company 
had  directed),  is  1182^^  yards,  which,  at  $3.50  per  yard, 
amounted  to  •  $4139.23."  He  found  that  the  defendants 
had  paid  this  sum,  except  a  balance  of  $323.82,  for  whidi 
he  made  a  report  in  favor  of  the  plaintiff.  The  defendants 
filed  exceptions,  claiming  that  the  facts  showed  that  the 
plaintiff  had  failed  to  perform  the  contract,  and  was  not 
entitled  to  recover.  The  general  term  affirmed  the  judg- 
ment. No  case  has  been  made,  the  papers  being  only  the 
pleadings,  referee's  report  and  exceptions.  The  defendants 
appealed. , 

Thomas  B*  Mitchell^  for  the  appellant. 

Nicholas  HxlU  for  the  respondent. 

Denio,  Ch.  J.  If  this  case  is  in  a  situation  to  be  reviewed, 
the  following  considerations  require  an  affirmance  of  the 
judgment.  In  the  execution  of  a  contract  it  is  not  every 
circumstantial  variation  from  its  terms  which  will  deprive 
the  contractor  of  the  equivalent  which  he  was  to  receive. 
For  instance,  if  a  particular  amount  or  quantity  ii  not 
of  the  essence  of  the  contract,  an  excessive  amount  or  quan* 
tity  would  not  vitiate  the  performance :  as,  if  one  should 
agree  to  deliver  one  hundred  bushels  of  wheat  and  should 
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deliyer  one  hundred  and  five  bushels,  it  would  be  absurd  to 
say  that  he  could  npt  recover  for  the  quantity  mentioned  in. 
the  contract.  So,  if  one  should  contract  to  construct  a  stone 
-wall  five  feet  high,  intended  to  inclose  a  field  and  for  thai 
object  alone,  and  should  build  it  of  the  height  of  six  feet, 
the  excessive  height  ought  not  to  prevent  the  recovering 
the  contract  price.  If,  however,  an  excess  in  the  amount 
or  dimensions  of  the  article  to  be  furnished  would  render  it 
essentially  a  different  thing,  or  if  the  court  could  see,  or  it 
should  it  be  shown,  that  it  would  not  as  well  answer  the 
purpose  which  the  party  contracting  for  it  had  in  view, 
the  contract  could  not  be  considered  as  performed  if  the 
amount  or  dimensions  were  exceeded. 

In  this  case  it  is  necessarily  inferable,  from  the  part  of  the 
report  contained  in  the  parentheses,  that  more  masonry  was 
employed  in  constructing  these  piers  than  the  defendants 
contracted  fon  It  icr  not  shown  that  they  were  on  that 
account  less  perfectly  suited  to  the  purpose  for  which  they 
were  designed.  They  may,  indeed,  for  aught  that  appears, 
have  been  better  adapted  to  their  purpose  on  that  account. 
It  is  to  be  intended,  from  the  allegations  in  the  answer,  that 
they  were  not  less  suitable  on  account  of  their  greater  size. 
The  defendants  say  they  complained,  while  the  wall  was  in 
progress,  that  the  piers  were  being  made  too  large  at  the 
top,  and  declared  that  they  would  not  pay  for  the  excess 
beyond  the  dimensions  in  the  contract.  It  is  clear  firom 
this  that  the  only  objection  to  the  excessive  size  was  the 
increased  cost.  Hence,  if  the  defendants  are  not  charged 
with  the  additional  cost  they  have  no  reason  to  complain. 
The  referee  deducted  so  much  of  the  masonry  as  exceeded 
that  for  which  the  defendants  contracted,  and  gave  a  report 
for  the  residue.  Upoa  the  -principles  which  have  been 
stated  we  think  this  was  right.  The  defendants  did  not 
show,  as  they  might  have  done  if  the  fact  were  so,  that 
tiie  increased  thickness  of  the  pier  would  impede  the  flow 
of  water,  or  that  in  any  respect  they  were  less  perfectly 
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adapted  to  tiheir  end  than  tiiey  would  have  beea  if  the  addl*- 
tional  masonry  had  not  been  put  on. 
The  judgment  should  be  aflSnned. 

Shanki«and,  J.  The  defence  is  founded  on  the  ground 
Chat,  by  the  specifications  of  the  agreement,  the  piers  were 
to  be  of  a  certain  thickness,  and  that  plaintiff  constructed 
them  thicker  than  the  specifications  required ;  and  the  defen- 
dant relies  on  the  portions  of  the  report  contained  within 
parentheses  to  prove  the  fact.  I  am  of  opinion  that  tiie 
report  having  expressly  found  the  contract  fully  performed 
by  the  plaintiff,  it  cannot  be  contradicted  by  mere  inference 
to  the  contrary,  to  be  gathered  from  statements  of  facts  in 
computing  the  daroBges  or  amount  due  to  the  plaintiff.  The 
referee  does  not  allow  the  plaintiff  for  the  thickness  of  piers 
exceeding  the  specification ;  and  the  extra  amount  of  work 
is  stated  with  the  view  of  excluding  it  from  the  computation. 

But  if  the  fSeu^t  appears  in  the  report  in  such  form  as  to 
prove  the  piers  to  have  exceeded  in  thickness  that  prescribed 
in  the  specification,  still  it  does  not  appear  that  such  varia- 
tion in  overdoing  the  job  was  the  least  damage  to  the 
defendants.  It  may  well  be  that  the  extra  thickness  was 
detrimental  to  the  work ;  but  I  think  we  cannot  presume  it 
to  have  been  so,  in  the  absence  of  evidence.  In  this  respect 
the  case  differs  from  those  where  the  work  falls  short  of  that 
prescribed  in  the  contract.  There,  damage  may  well  be 
presumed  as  the  necessary  consequence  of  non-performance* 
But  it  may  as  well  be  said  that  a  plaintiff  who  hires  for  a 
month,  and  overworks  his  time  a  day  or  two,  cannot  recover 
for  the  month,  as  that  this  plamtiff  cannot  recover  because 
he  constructed  thes^  piers  an  inch  or  two  thicks  than  the 
contract  directed.  I  am  of  opinion  the  judgment  should  be 
^affirmed* 

All  the  judges  agreeing  that  the  judgment  was  not 
reviewable, 

Judgment  affirmed. 
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▲  bond  declared  ilie  obligors  to  be  bonnd  "  in  the  sum  of  $S000  as  liquidated      ^^   ^|> 
damages,  and  nol  by  waj  of  penalty  or  otherwise/'  for  the  performance  of  * 

the  coTenants  in  a  written  agreement  None  of  the  eorenanta  were  for  iha 
payment  of  money,  or  for  the  doing  or  omitting  of  any  act  the  damages 
i«fiiilting  from  which  conld  be  computed  from  data  fhmished  by  the  instru- 
ment itself,  but  the  damages  from  any  breach  were  uncertain,  and  required 
vyidence  alnmde  the  instrument  to  establish  their  amount  One  of  the 
eoTcoantfl  was  not  to  reveal  the  secrets  of  a  trade  in  which,  the  principal 
obligor  was  to  be  emi^oyed,  or  any  inrention  or  in^rovement  that  might  be 
made  by  his  employer,  the  obligee ;  ffeldj  that  a  breach  of  this  covenant 
faivtdved  damages  so  uncertain  and  difficult  to  be  ascertained,  as  that  the 
sum  named  in  the  bond  should  be  deemed  not  a  penalty  but  Hqnidated 
damages,  recoverable  upon  a  breach  of  any  of  the  covenants,  although  the 
damages  from  the  actual  breach  might  be  readily  determined  by  a  jury. 

Afpkai#  from  the  Superior  Court  of  New-York  eity.  On 
the  Ist  of  October,  1844,  Charles  B.  Peddie  entered  into 
sealed  articles  of  agreement  with  the  plaintiff,  by  which  he 
eovenimted  to  diligently  serve  the  plaintiff;  abide  with  him 
for  four  years,  to  serve  him  according  to  the  best  of  his 
ability  in  the  trade  of  gold  pen  making ;  perform  his  orders 
from  time  to  time ;  keep  the  secrets  relating  to  said  business ; 
that  he  would  not  disclose  any  improvement,  discovery  or 
invention  of  said  Bagley,  in  the  making  of  gold  pens,  or  in 
the  machinery  for  said  manufacture ;  that  he  would  be  just, 
true  and  faithful  to  said  Bagley,  in  all  matters  and  things, 
and  in  no  wise  wrongfully  detain,  embezzle  or  purloin  any 
moneys,  goods  or  things  whatsoever  belonging  to  said  Bagley ; 
that  he  would  keep  just,  true  and  faithful  accounts  of  all 
things  relating  to  the  buoness  of  said  Bagley  that  should 
be  committed  to  his  care,  and  would  make  and  give  a  true 
account  of  the  same  when  required. 

On  the  same  day  the  defendant  Thomas  B.  Peddie  joined 
with  Charles  B.  Peddie  in  giving  to  the  plaintiff  a  bond,  by 
which  they  acknowledged  themselves  to  be  bound  *^  in  the 
sum  of  three  thousand  dollars,  as  liquidated  damages  and 
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not  by  way  of  penalty  or  otherwise."    The  bond  then  re<dtei 
that  the  above  bounden  Charles  B.  Peddie  hath,  by  an  agree- 
ment, covenanted  to  continue  with  and  serve  the  said  Bagley 
.for  four  years,  as  a  journeyman  or  workman  at  the  trade  ojf 
gold  pen  making,  and  him  faithfully  to  serve  for  that  time, 
for  the  consideration  in  that  agreement  mentioned,  and  con- 
tinues :  <'Now  the  condition  of  the  above  obligation  is  such, 
that  if  the  above  bounden  Charles  B.  Peddie  shall  well  and 
faithfully  continue  with  and  serve  the  said  Albert  G.  Bagley 
for  the  said  term  of  four  yeHrs,  according  to  the  terms  of  tiie 
said  agreement,  and  shall  well  and  faithfiilly  keep  and  observe 
the  covenants  and  agreements  therein  contained,  then  the 
above  obligation  to  be  null  and  void,  and  of  no  efiect»  and 
the  obligors  to  be  fully  discharged  therefrom ;  but  if  the 
said  Charles  B.  Peddie  shall  refuse  to  continue  with  and 
serve  the  said  Albert  G.  Bagley,  or  shall  violate  any  of  the 
covenants  in  said  agreement  mentioned,  then  the  above 
bounden  Charles  B.  Peddie  and  Thomas  B.  Peddie,  their 
heirs,  executors  or  administrators,  shall  pay  or  cause  to  be 
paid  to  the  said  Albert  G.  Bagley,  his  executors,  adminis- 
trators or  assigns,  the  abovementioned  sum  of  three  thousand 
dollars,  liquidated  damages,  and  this  obligation  to  remain  in 
full  force  and  virtue." 

In  September,  1848,  the  plaintiff  commenced  this  actioD 
upon  the  above  bond,  alleging  the  non-performance  of  tiie 
agreement  by  Charles  B.  Peddie,  and  claiming  to  recover 
the  whole  sum  of  $3000  as  liquidated  damages.  On  the 
trial  before  Mr.  Justice  Paine,  of  the  Superior  Court  of  the 
city  of  New-York,  the  plaintiff  did  not  prove  any  specisl 
damages,  and  was  non-suited ;  the  justice  holding  that  it 
was  not  a  case  of  liquidated  damages.  An  exception  wai 
taken  to  the  ruling,  and  the  judgment  having  been  affinned 
at  general  term,  the  plaintiff  appeals  to  this  court. 


John  H.  Reynolds^  for  the  appellant. 
David  P.  Hallt  for  the  respondent. 
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Shakklakd,  J.  The  principal  question  to  be  settled  in 
tiiis  case  is,  whether  the  parties  have  so  contracted  as  to 
have  fixed  the  amount  of  damages  to  be  recovered  of  the 
defendants,  in  case  of  non-performance  by  Charles  B.  Peddie. 
Although  the  courts  have  uniformly  conceded  to  parties  the 
light  to  fix  the  amount  of  damages  in  advance  of  the  breach 
of  the  contract,  and  at  any  sum,  however  disproportioned  to 
the  real  damages,  they  shall  see  fit,  and  have  likewise  con* 
ceded  that  it  is  a  question  of  intention,  to  be  derived  from 
the  scope  and  tenor  of  the  agreement,  yet,  when  the  judicial 
mind  has  acted  upon  this  class  of  cases,  it  is  evident  how 
repugnant  it  has  been  to  enforce  them  according  to  the  plainly 
expressed  language  of  the  contracting  parties.  Hence  have 
sprung  up  a  series  of  artificial  rules  peculiar  to  contracts  of 
this  character,  which,  while  they  ostensibly  profess  to  comply 
with  the  fundamental  canons  of  construction  appertaining  to 
the  legal  science,  contrive  to  contravene  them  by  ari;ificial 
distinctions  and  limitations.  I  will  repeat  some  of  the  rules 
found  in  the  books :  First.  The  language  of  the  agreement 
is  not  conclusive,  and  the  efibrt  of  the  court  is  to  learn  the 
intent  of  the  parties.  Hence  the  term  'liquidated  dama- 
ges" is  not  sufficient  to  control  the  construction,  if  the  court 
can  discover  in  the  other  parts  of  the  instrument  reason 
even  to  doubt  as  to  the  intention  of  the  parties ;  Second. 
Where  the  word  penalty  is  used  it  is  generally  conclusive 
against  its  being  held  liquidated  damages,  however  strong 
the  language  of  other  parts  of  the  instrument  in  favor  of 
such  construction;  Third.  If  the  sum  stipulated  is  to  be 
paid  on  the  non-payment  of  a  less  sum  which  is  certain  in 
amount  i[or,  as  some  judges  say,  can  be  easily  ascertained 
by  a  jury),  and  made  payable  by  the  same  instrument,  then 
it  vrill  be  treated  as  a  penalty ;  Fourth.  When  the  agree- 
ment is  in  the  alternative  to  do  an  act  or  pay  a  given  sum 
of  money,  the  court  will  hold  the  party  failing  to  have  had 
his  election,  and  compel  him  to  p^y  the  money ;  Fifth.  If 
the  sum  be  evidently  fixed  to  evade  the  usury  laws,  or  any 
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othe^  statutory  laws»  or  to  cloak  oppression,  the  court  will 
relieve  by  treating  it  as  a  penalty ;  Sixth.  If,  independentlj 
of  the  stipulated  damages,  the  damages  wouM  be  wholly 
uncertain  and  incapable  of  being  ascertained  except  by  eon* 
jecture,  in  such  case  the  damages  will  be  considered  liqui- 
dated if  they  are  so  denominated  in  the  instrument ;  Seyentfa. 
If  the  language  of  the  parties  evince  a  clear  and  undoubted 
intention  to  fix  the  sum  mentioned  as  liquidated  damages  ip 
case  of  default  of  performance  of  some  act  agreed  to  be 
done,  then  the  court  will  enforce  the  contract,  if  legal  in 
other  respects* 

The  language  of  the  instrument  declared  on  is  clear  and 
distinct  in  denominating  the  $3000  liquidated  damages,  and 
expressly  negatives  the  idea  of  its  being  inserted  as  a  penalty. 
This  occurs  in  that  part  of  the  bond  where  the  penal  sum  is 
asually  inserted,  and  the  same  language  denominating  ii 
liquidated  damages  is  repeated  at  the  close  of  the  canditioc 
of  the  bond.  The  word  penalty  is  not  used  in  the  instru- 
ment, nor  any  other  word  of  a  similar  import.  The  language 
of  the  instrument  is  unambiguous ;  and,  according  to  the 
usual  rules  of  construction,  the  duty  of  interpretation  is  not 
imposed  upon  the  court.  But  the  rules  applied  to  such 
agreements  are  peculiar,  and  it  is  necessary  to  see  whether 
the  case  falls  within  any  of  the  rules  above  given,  which 
will  enable  us  to  declare  the  sum  denominated  liquidated 
damages,  and  not  a  penalty,  a  mere  penalty  nevertheless. 

The  court  below  thought  some  of  the  covenants  such  that 
the  damages  for  their  breach  could  be  readily  ascertained  bj 
a  jury;  for  instance,  the  covenant  against  wrongfully  detain- 
ing the  plaintiflTs  moneys  or  property,  and  that  requiring 
Peddie  to  give  a  true  account  of  the  things  conomitted  to  m 
management. 

I  propose  to  look  into  those  cases  where  it  has  been  held 
that,  where  the  damages  are  certain,  the  sum  m  Jbtioned  ai 
liquidated  damages  may  be  held  as  a  penalty  only,  in  order 
to  see  whether  they  were  as  uncertain  as  in  this  ease. 
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&pea,T  V.  Simuh  (1  Deniof  464)  was  on  an  agreement  to 
arbitrate.  By  the  submission,  the  defendant  agreed  to  give 
up  to  the  plaintiff  the  possession  of  certain  property,  and 
the  arbitrators  were  to  decide  what  damages  either  party 
was  to  have  in  consequence  of  the  non-fulfillment  of  the 
contract  concerning  it  and  other  matters.  The  submisrion 
contained  the  following  clause:  *^I,  the  said  Moses  Smith, 
agree  to  paj  to  said  W.  M.  Spear  the  sum  of  one  hundred 
dollars,  as  the  ascertained  and  liquidated  damages,  if  I  shall 
rrfuse  to  abide  the  arbitrator's  decision ;  and  I,  the  said  Wm. 
If.  Spear,  agree  to  pay  the  like  sum  to  said  Smith,  as  aseer« 
tained  and  liquidated  damages,  if  I  shall  refuse  to  abide  such 
decision."  The  arbitrators  awarded  that  the  defendant  should 
pay  the  plaintiff  $10.40  by  a  specified  day,  which  he  failed 
to  pay,  and  he  also  failed  to  give  possession  of  the  property 
in  pursuance  of  the  agreement.  The  Supreme  Court  held 
tiiat  the  sum  to  be  paid  was  fixed  by  the  arbitrators,  with 
interest,  and  being  thus  easily  ascertained,  the  $100  must  be 
regarded  as  a  penalty.  , 

Kemble  v.  Farren  (6  Bing.^  141)  was  an  action  by  the 
manage  against  an  actor  for  a  violation  of  an  agre^ient  to 
perform  at  Covent  Garden  for  four  years.  The  plaintiff 
agreed  to  pay  defendant  £S  6«.  Sd.  every  night  the  theatre 
diould  be  open,  and  a  benefit  night  during  each  season.  The 
agreement  contained  a  clause  that  if  either  of  the  parties 
should  i>eglect  or  refuse  to  fulfill  the  said  agreement  or  any 
part  thereof,  or  any  stipulation  therein  contained,  such  party 
should  pay  to  the  other  ^1000  liquidated  damages,  and  dot 
a  penalty  or  penal  sum,  or  in  the  nature  thereof.  The  breach 
was  the  defendant's  refusal  to  act  during  the  second  season ; 
and  one  question  was,  whether  this  was  a  case  of  liquidated 
damages,  and  it  was  held  not  to  be,  because  the  agreed  dama- 
ges applied  to  a  breach  of  the  agreement  to  pay  a  certain 
sum  (^3  6s.  8d.  a  day  to  defendant),  as  well  as  to  covenants 
where  the  damages  were  uncertain;  therefore,  as  it  could 
not  be  considered  otherwise  than  as  a  penalty,  as  to  such 
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fixed  sum,  it  must  also  be  construed  in  the  same  way  in 
respect  to  those  covenants  of  which  the  breach  would  resolt 
in  uncertain  damages ;  and  it  was  likewise  in  this  respect  ia 
the  case  of  Astley  v.  Weldm  (2  Bos.  SfPul.^  346). 

The  case  of  Davies  v.  PerUon  (6  Bam.  Sf  Cress. ,  216) 
seems  to  have  been  decided  not  to  be  a  case  of  liquidated 
damages  on  two  grounds :  First.  Because  the  words  penalty 
and  liquidated  damages  were  both  used,  and  therefore 
brought  the  case  within  the  second  rule  above  mentioned; 
and  Second.  Because  the  greater  sum  was  inserted  to  secure 
the  payment  of  a  less  fixed  sum  ainreed  to  be  paid  in  the* 
same  instrument. 

The  above  cases  will  serve  to  illustrate  the  kind  of  c^^ 
tainty  as  to  the  sum  to  be  paid  as  damages  for  breach  of  an 
agreement  in  order  to  hold  the  larger  sum  agreed  to  be  paid 
on  such  breach  a  mere  penalty.  They  are  cases  where  the 
lesser  sum  is  named  specifically  in  the  instrument  itself,  or 
depends  on  the  award  of  arbitrators.  These  and  similar 
cases  are  the  cases  of  certain  damages  to  which  the  courts 
allude  in  the  third  rule. 

We  will  now  contrast  with  the  above  cases  those  £Edling 
within  the  sixth  rule,  where  the  damages  are  uncertain. 
Dakin  v.  Williams  ( 17  Wend.,  447 )  was  a  case  where  the 
defendant  sold  the  plaintiff  a  printing  press  and  the  good- 
will of  the  business  for  $3500,  and  the  defendant  agreed 
not  to  carry  on  the  business  in  the  county  of  Oneida,  and 
fixed  and  liquidated  $3000  as  the  damages  if  he  violated 
that  provision.  This  was  held  to  liquidate  the  damages, 
because  the  real  damage  was  uncertain,  and  the  intent 
of  the  parties  clear  to  fix  the  damages.  So,  in  Kju^  v. 
MaUhy  (13  Wend.f  587),  it  was  held  that  the  damages  for 
not  assigning  a  lease  to  the  plaintiff  were  of  uncertain  cha- 
racter, and  would  support  an  agreement  for  liquidated 
damages*  So  in  Price  v.  Green  (16  Mees.  ^  WdU.^  346),  it 
was  held  that  where  the  defendant  agreed  not  to  cany  on 
the  business  of  perfumery  in  London,  the  damages  were 
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uncertain  within  the  rule.  So  in  Galsworthy  v.  Strtat  ( 1 
fFeb.y  £r«r/.  4^  Gfor^.  Excheq.  ILy  659 ),  where  one  attorney 
agreed  with  another  not  to  carry  on  the  business  of  an 
attorney  withm  fifty  miles,  nor  interfere  with  or  solicit  the 
clients  of  the  late  co-partnership,  it  was  held  a  case  of 
uncertain  damages. 

The  case  at  bar  seems  to  me  to  fall  within  the  sixth  rule, 
the  damages  being  wholly  uncertain  and  depending  entirely 
on  proof  aliunde  the  instrument  declared  on. 

The  plaintiff  was  a  gold  pen  manufacturer,  and  would 
probably  have  to  intrust  those  whom  he  took  into  his  employ 
with  the  secrets  of  his  trade  and  the  materials  used  therein ; 
and  it  would  be  difficult  to  prove  the  actual  damage  he 
would  sustain  by  their  leaving  his  employ,  revealing  the 
secret  to  others,  or  embezzling  his  materials.  It  was  to 
guard  against  these  contingencies  that  he  required  the  defen- 
dant to  give  the  bond  in  suit,  with  stipulated  damages,  in 
order  to  supersede  proof  in  case  of  breach  of  any  of  its  pro- 
visions. From  the  nature  of  the  employment  it  would  be 
difficult  to  prove  how  much  money  the  person  employed 
would  or  might  detain,  or  how  much  of  the  materials  he 
might  refuse  to  give  an  account  of.  The  damages  to  result 
from  a  breach  of  any  of  the  stipulations  of  the  agreement 
being  uncertain  and  conjectural,  I  hold  the  case  one  of 
liquidated  damages,  and  the  judgment  should  therefore  be 
reversed,  and  a  new  trial  awarded  in  the  court  below. 

Paige,  J.  The  condition  of  the  bond  of  the  defendants 
in  this  case  required  the  defendant,  Charles  B.  Peddie,  to  do 
several  acts  specified  in  an  agreement  accompanyinir  the 
hood,  the  dam^  for  the  non-i^-ormance  of  some  of  which 
could  not  be  measured  by  any  exact  pecuniary  standard, 
but  as  to  others  the  damages  were  certain  and  could  be 
easily  ascertained  by  a  jury ;'  and  the  bond  declares  that  if 
the  defendant,  Charles  B  Peddie,  should  violate  any  of  th<9 
covenants  in  the  agreement  mentioned,  the  defendants  should 
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pay  $3000  liquidated  damages.  This  is  a  case,  theiiefiiiey 
where,  within  the  authorities,  the  sum  stipulated  to  be  pail 
as  damages  must  be  considered  as  a  penalty,  and  not  at 
liquidated  damages.  The  law  on  this  subject,  in  my  opi- 
nion, is  correctly  laid  down  by  Judge  Saitovobd  in  the  court 
below.  (6  San^.  8.  C.  iJ.,  192.) 
The  judgment  should  be  affirmed. 

BowEN,  J.,  concurred  in  this  Opinion;  Cohstock,  J.» 
expressed  no  opinion;  all  the  othe^fB  concumng  witib 
Shanklakd,  J., 


Judgment  reversed  and  new  trial  crdered. 


Poles  v.  The  New-Yobk  Cektbal  Bapt^koad  CouPAHr 

A  written  contraet  between  a  railroad  company  and  tbe  owner  of  a  ftis 
through  whieh  it  constmctcd  its  road  obliged  the  company  to  conatmcl 
and  maintaiD  good  and  sniGcient  fences  on  each  side  of  the  track,  and  aSso 
two  crossings  for  teams ;  ffeld,  that  the  omission,  in  the  contract,  of  any 
prflT^mons  as  to  gates  or  bars  at  the  erosshigs,  did  not  relievo  the  compaiif 
ftoKk  tm  statutory  obligation  to  maintain  them,  aa  required  by  the  general 
railroad  act 

While  it  is  the  primary  duty  of  a  railroad  company  to  discoTor  and  repidr 
defects  in  fences,  gates,  Ac.,  which  it  is  bound  to  maintain,  it  is  the  dity 
of  an  adjoining  proprietor  interested  in  their  security  to  giro  notice  to  the 
company  when  a  defect  has  come  to  his  knowledge.  Whidi  of  the  parties 
must  be  charged  with  negligence  must  ordinarily  be  left  to  the  discretion 
of  the  jury  upon  the  circumstances  of  the  particular  case. 

^Lhe  gate  constructed  by  the  company  at  one  of  the  crossings  having  got  out 
of  repair,  and  liable,  to  be  blown  open,  the  owner  of  the  farm,  witliovt 
giving  notice  thereof  to  the  company,  took  measures  to  secure  the  gate, 
which  proved  ineffectual ;  his  cattle  escaped  through  it  and  were  killed 
Hpon  the  railroad.  There  was  evidence  of  some  vigilance  on  the  part  of 
the  company  in  searching  for  such  defects,  and  that  this  escaped  obaerr** 
tlon;  ffeld,  that  whether  the  mode  adopted  for  securing  the  gate  wis 
reasonably  Judicious,  and  whether  the  plaintiff  was  culpably  negligent  in 
suffering  his  cattle  to  remain  in  a  field  insufficiently  fenced  fVom  the  raU- 
road,  or  in  havhig  failed  to  give  notice  to  the  company  of  the  defect,  wtn 
qiaestions  of  ta4t  properly  submitted  to  the  jury. 
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APPEAL  from  the  Supreme  Court.  The  action  wtt  for 
ciflgligeDce  of  the  defendant,  in  not  maintaining  proper  gatea 
in  the  fences  along  th^  line  of  its  road  through  the  plaintiff's 
fimoy  and  in  not  makmg  cattle  guards  at  the  farm  crossings, 
wh^eby  the  plaintiff's  horses  strayed  upon  the  track  and 
were  killed.  The  trial  was  at  the  Orleans  circuit,  before 
Hr.  Justice  Bowen  and  a  jury.  The  plaintiff  proved  that 
the  defendant,  on  July  6,  1853,  succeeded  to  the  property 
rights  and  obligations  of  the  Rochester,  Lockport  and 
Niagara  Falls  Railroad  Company,  and  after  that  day  ran  its 
cars  upon  the  road  which  the  latter  had  constructed.  The 
plaintiff's  grantor  of  the  farm  occupied  by  him  at  the  time 
of  the  accident,  in  1851,  conveyed  to  the  last  named  corpo- 
ration a  strip  of  land  through  the  farm  for  its  track.  A 
part  of  the  consideration  was  stated  in  the  deed  to  be  that 
the  company  should  ''  construct  and  maintain  two  crossings 
for  teams  over  said  railroad,  one  of  which  is  to  be  provided 
with  a  cattle  guard,"  and  should  also  *^  construct  a  good  and 
sufficient  fence  on  each  side  "  of  the  strip  granted,  and  main* 
tain  the  same.  The  track  ran  through  the  farm  from  east 
to  west.  There  were  two  crossings :  one  near  the  east  part 
of  the  farm,  where  the  plaintiff's  pasture  lands  were,  and 
which  was  shown  to  be  most  used ;  the  other  further  west. 
There  were  no  cattle  guards,  at  the  time  of  the  accident,  at 
either  of  the  crossings.  There  were  two  gates  at  the  east 
crossing,  one  on  each  side  of  the  road,  and  the  crossing  was 
fenced  on  each  side  up  to  the  track.  The  defendant's 
counsel  objected  to  proof  offered  of  the  condition  of  the 
gate  on  the  south  side,  on  the  ground  that  neither  the 
defendant  nor  the  company  to  which  it  had  succeeded  were 
bound  by  law  or  by  contract  to  construct  or  maintain  it ;  and 
the  evidence  was  admitted  under  his  exception.  The  gate 
was  shown  to  be  too  short  for  the  opening,  so  that  when 
the  wind  blew,  its  motion  would  work  the  iron  hook,  with 
which  it  was  fastened,  loose  and  out  of  the  staple.  It  had 
been  in  that  condition  two  or  three  weeks  before  the  acri- 
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dent;  the  plfdotiff knew  the  fact,  and  had  directed  the  gats 
to  be  fastened  by  putting  a  rail  against  it  on  the  side  next 
the  tradk.    On  the  day  of  the  accident  the  wind  blew  ia 
such  a  direction  as  the  evidence  tended  to  sho'w,  would 
blow  the  gate  upon  the  railroad.    Three  horses  escaped 
through  the  gate  from  the  lot  in  which  they  were  pas- 
tured.   Two  of  them  were  killed  and  one  injured,  by  a  train 
passing  from  east  to  west,  near  the  west  line  of  the  plain- 
tiff's farm.    When  the  plaintiff  rested,  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  proof  showed  negli- 
gence on  the  part  of  the  plaintiff  and  none  on  the  part  of 
the  defendant.     The  court  declined  to  nonsuit;  and  the 
defendant  then  g$ve  evidence  tending  to  show  that  the  gate 
in  question  had  been  well  and  securely  constructed  in  1852, 
about  sixteen  months  before  the  accident,  by  the  railroad 
company,  and  that  its  subsequent  defective  condition  had 
escaped  the  observation  of  an  agent  of  the  defendant,  who 
passed  along  the  road  twice  each  day  for  the  purpose  of 
examining  the  track  and  fences.     The  defendant's  counsel 
requested  the  judge  to  charge  the  jury  that  if  the  gate  was 
defective  and  liable  to  be  blown  open,  and  the  plaintiff 
knew  the  fact,  it  was  negligence  to  allow  the  horses  to 
remain  in  the  lot  on  the  day  of  the  accident  without  securing 
the  gate  or  giving  notice  of  the  defect  to  the  defendant 
The  judge  declining  so  to  charge,  defendant's  counsel  took 
an  exception,  and  further  requested  the  judge  to  charge 
that  if  the  plaintiff,  with  such  knowledge,  undertook  to 
secure  it,  but  secured  it  in  an  improper  and  careless  manner, 
whereby  it  was  blown  open  by  the  wind  or  crowded  open 
by  the  plaintiff's  horses,  and  the  horses  thereby  strayed 
upon  the  railroad,  it  was  such  negligence  on  his  part  as  to 
defeat  a  recovery.    The  judge  declined  so  to  charge,  and 
the  defendant's  counsel  excepted,  ^he  charge  was,  that  if  the 
plaintiff's  own  negligence  had  tended  to  produce  the  injoiy- 
he  could  not  recover ;  that  if,  in  the^  exercise  of  ordinary 
aai*e  and  prudence,  the  plaintiff  had  reason  to  suppose  there 
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was  danger  of  the  horses  getting  upon  the  track,  it  was  his 
duty  to  have  taken  his  horses  from  the  lot  or  otherwise 
secured  them,  and  to  have  required  the  defendant  to  pay  his 
damages,  if  any,  for  being  deprived  of  the  use  of  his  land 
by  reason  of  the  defect  in  the  gate,  or  himself  repair  the 
defect;  that  it  was  for  the  jury  to  find,  from  the  evidence) 
whether  he  had  such  reason,  and  whether  he  used  such 
ordinary  care.  The  defendant's  counsel  excepted  to  the 
submission  to  the  jury  of  the  questions,  whether  the  plain- 
tiff had  reason  to  apprehend  danger,  and  whether  he  used 
ordinary  care.  Other  exceptions  to  the  charge  were  taken, 
which  sufficiently  appear  in  the  following  opinion.  The 
jury  found  a  verdict  for  the  plaintiff,  upon  .which  judgment 
was  rendered  by  the  Supreme  Court,  at  general  term  in 
the  seventh  district,  where  the  exceptions  were  ordered  to 
be  heard  in  the  first  instance.  The  defendant  appealed  to 
this  court. 

John  H.  Reynolds^  for  the  appellant. 

Sanfard  E.  Churchy  for  the  respondent. 

Seldest,  J.  That  the  defendants  have  succeeded  to  the 
obligations  and  duties  as  well  as  the  rights  of  the  Rochester, 
Lockport  and  Niagara  Falls  Railroad  Company,  including 
those  which  arise  upon  contract  as  well  as  those  imposed 
by  statute,  is  not  denied ;  but  it  is  insisted  in  their  behalf 
that  they  are  exempted  from  the  obligation,  under  section 
forty-four  of  the  general  railroad  act  of  1850,  to  maintam 
gates  or  bars  at  the  crossings  upon  the  plaintiff's  farm,  by 
virtue  of  the  deed  from  Simon  Poler  to  the  Rochester,  Lock- 
port  and  Niagara  Falls  Railroad  Company,  which  says 
nothing  on  the  subject  of  gates  or  bars,  but  contains  a  provi- 
sion tha^  the  grantees  shall  '*  construct  a  good  and  sufficient 
fence  on  each  side  "  of  the  premises  conveyed.  Construing 
this  deed  according  to  the  maxim  expressio  unius  exclusio  est 
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aUeriusj  the  defendants  claim  that  it  relieves  them  from  Ihb 
duty  of  constructing  or  maintaining  gates. 

It  cannot,  however,  be  fairly  inferred  from  the  deed  thai 
it  was  intended  to  exempt  the  railroad  company  from  any 
portion  of  its  statutory  obligations.  The  deed  provides  for 
two  crossings ;  and  wherever  there  were  crossings  gates  or 
bars  would  be  necessary.  When  erected,  those  gates  would 
form  a  part  of  the  fence ;  and  taking  the  provision  as  to 
fences,  in  connection  with  that  in  respect  to  crossings,  the 
fair  inference^  I  think,  is,  that  the  fences  were  to  be  go  con- 
structed as  to  make  the  crossings  available.  At  all  events, 
the  contrary  is  not  sufficiently  clear  to  override  a  positive 
statuto 

The  main  questions  arise  upon  the  charge  of  the  judge, 
and  upon  his  refusal  to  charge  as  requested. 

It  is  insisted  that  the  judge  should  have  decided  the  ques- 
tion of  negligence  on  the  part  of  the  plaintiff  as  a  notatter 
of  law,  and  not  have  submitted  it  to  the  jury  as  a  question 
of  fact.  Although  in  most  cases  it  falls  peculiarly  withio 
the  province  of  the  jury  to  determine  questions  of  negli 
gence,  cases  may  nevertheless  arise,  in  which  the  proof  is 
so  clear  and  conclusive,  that  it  would  be  the  duty  of  the 
court  to  instruct  the  jury  that  negligence  was  established. 
It  can  scarcely  be  said,  however,  that  the  present  is  such  a 
case.  The  plaintiff  had  from  time  to  time  instructed  the 
persons  in  his  employment  to  secure  the  gates,  and  the  man- 
ner in  which  he  directed  this  to  be  done  was  described  by 
the  witnesses.  Whether  the  mode  adopted  was  reasonably 
judicious,  and  one  likely  to  be  effectual  for  the  time  being, 
was  a  question  concerning  which  the  jury  may  well  be  sup* 
posed  to  have  been  more  competent  to  judge  than  the  court. 
At  all  events,  the  negative  of  the  question  does  not  appear 
to  me  so  clear  as  to  have  called  upon  the  court  to  decide,  as 
matter  of  law,  that  the  plaintiff  was  culpably  negligent  in 
this  respect 
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Again,  it  was  not  shown  upon  the  trial  that  the  plaintiff 
had  giyen  notice  to  the  defendants  of  the  condition  of  the 
gate,  and  this  also  is  relied  upon  as  proof  of  n^ligence. 
There  is  no  doubt  that  although  the  statute  imposes  upon 
the  railroad  company  the  absolute  duty  of  maintaining 
fences,  gates,  &c.,  yet  a  duty  in  this  respect  also  devolves 
apon  the  proprietors  along  the  road.  They  have  no  right 
quietly  to  fold  their  arms  and  voluntarily  to  permit  their 
cattle  to  stray  upon  the  railroad  track,  through  the  known 
insufficiency  of  the  fences  which  the  corporation  are  bound 
to  maintain.  As  it  would  be  impracticable  for  the  railroad 
company  to  keep  a  constant  watch  of  every  gate  and  every 
rod  of  fence  along  the  line  of  its  road,  it  is  but  reasonable 
to  require  of  the  proprietors,  when  defects  have  actually 
come  to  their  knowledge,  to  make  suitable  efforts  to  apprise 
the  company  of  such  defects.  In  enforcing  this  rule,  how- 
ever, upon  proprietors,  care  should  be  taken  not  to  exempt 
the  company,  upon  which  the  primary  duty  rests,  from  its 
due  share  of  responsibility.  It  will  be  found  impossible  to 
define  with  precision  the  relative  obligations  of  the  parties 
in  this  respect,  and  it  must  result  in  most  cases  in  a  question 
to  be  addressed  to  the  sound  discretion  of  a  jury.  While  I 
am  not  prepared  to  say  that  the  evidence  in  this  case  might 
not  have  warranted  the  jury  in  finding  that  the  plaintiff  had 
been  guilty  of  some  degree  of  negligence,  it  was  neverthe- 
less, as  I  think,  properly  submitted  to  them  with  just  and 
proper  instructions,  and  their  finding  upon  the  subject  must 
be  regarded  as  decisive. 

The  defendants*  counsel  also  objects  to  that  portion  of 
the  charge  as  erroneous,  in  which  the  jury  were  instructed 
that  if  they  should  find  from  the  evidence  that  the  plaintiff 
was  free  from  negligence,  and  that  the  injury  was  occasioned 
by  the  neglect  of  the  defendants  to  construct  cattle  guards, 
the  defendants  were  liable.  The  nature  of  cattie  guards, 
although  not  particularly  shown  by  the  evidence,  is  a  matter 
of  such  familiar  observation  and  knowledge  that  it  mav  be 
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taken  notice  of  by  the  court  without  proof.  They  are  luedy 
as  is  well  known,  where  ways  either  public  or  private  crosi 
a  railroad  track,  to  prevent  horses  and  other  animals,  passing 
over  the  road,  from  straying  in  either  direction  longitu- 
dinally upon  the  track ;  and  if  properly  constructed  are 
entirely  effectual  for  that  purpose. 

It  is  shown  in  this  case  that  the  crossing  at  which  tlie 
horses  escaped  is  built  with  fences  on  each  side  up  to  the 
track.  If,  therefore,  it  had  been  provided  with  suitable 
cattle  guards,  which  would  have  protected  the  space  between 
the  rails,  it  seems  entirely  clear  that  the  accident  could 
never  have  happened ;  because,  although  the  horses  might 
have  escaped  through  the  gate,  they  could  only  have  crossed 
directly  over  the  track,  but  could  not  have  passed  in  either 
direction  along  it.  I  am  unable,  therefore,  to  understand 
the  defendants'  counsel  when  they  say  that  the  omission  to 
construct  cattle  guards  could  not  have  contributed  to  the 
injury,  unless  they  assume  that  such  guards  are  constructed 
with  reference  to  cattle  only,  and  are  entirely  ineffectual  to 
prevent  horses  from  getting  upon  the  track,  which  I  do  not 
suppose  to  be  the  case. 

It  may  be  said  that  the  defendants  were  to  construct  cattle 
guards  at  only  one  of  the  crossings ;  that  such  guards  at  the 
west  crossing  would  have  fulfilled  their  agreement,  and  that 
these,  if  made,  would  not  have  prevented  the  horses  from 
straying  upon  the  track.  The  proof  shows  that  the  horses 
were  killed  upon  the  extreme  western  boundaries  of  the 
plaintiff's  farm ;  so  near  the  line,  indeed,  that  one  of  them, 
immediately  after  the  accident,  lay  upon  the  premises  of  an 
adjoining  proprietor.  They  must  therefore  have  passed  the 
west  crossing  in  their  progress  along  the  track.  This  they 
could  not  have  done  had  proper  cattle  guards  been  con- 
structed at  that  crossing;  and  from  the  known  habitiof 
animals  under  such  circumstances  it  is  perhaps  fair  to  pre- 
sume that,  upon  encountering  the  obstruction  of  the  cattle 
guards,  they  would  have  turned  laterally  from  the  track. 
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At  all  events,  the  accident  could  not  have  happened  at  the 
place  where  it  actually  occurred. 

But  I  entertain  no  doubt,  from  the  manner  of  the  occu^ 
pation  of  the  plaintiiTs  farm,  as  disclosed  by  the  proof,  that 
by  a  fair  construction  of  the  deed  the  defendants  were 
bound  to  make  the  cattle  guards  at  the  eastern  crossing. 
The  pasture  lands  were  upon  that  part  of  the  farm,  and  that 
was  the  crossing  most  used.  The  other  crossing  was  between 
eultivated  fields,  and  comparatively  but  little  used.  This 
Bhows  why  cattle  guards  were  required  at  but  one  of  the 
crossings,  and  explains  the  meaning  and  intention  of  the 
parties.  The  charge,  therefore,  in  respect  to  the  omission 
to  make  cattle  guards,  was,  in  my  view,  strictly  correct, 
and  plainly  called  for  by  the  facts  of  the  case. 

I  think  the  judge  was  right,  also,  in  refusing  to  charge 
as  requested.  He  had  already  instructed  the  jury,  in  very 
explicit  terms,  that  the  plaintiff  must  be  free  from  negli- 
gence ;  that  if  his  own  negligence  had  tended  to  produce 
the  injury  he  could  not  recover,  and  that  if,  in  the  exercise 
of  ordinary  care  and  prudence,  he  had  reason  to  suppose 
there  was  danger  of  the  horses  getting  on  the  track,  it  was 
his  duty  to  have  taken  them  away  or  secured  them.  This, 
I  think,  was  enough  on  that  subject.  To  have  charged  the 
jury  as  requested  would  have  entirely  taken  from  them  the 
question  of  negligence,  which  the  judge  would  not  have 
been  justified  in  doing.  How  far  it  is  necessary  and  proper 
for  the  judge  to  refer  to  and  comment  upon  the  evidence, 
in  his  charge  to  the  jury,  is  a  question  of  discretion. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

CoMSTOCK  and  Shankland,  Js.,  were  absent ;  Paige,  X, 
expressed  no  opinion;  all  the  other  judges  concurring, 

Judgment  affirmed. 
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CoLLOMB  and  another  v.  Caldwell  and  others. 

The  members  of  an  insolrent  menantile  firm  assigned  their  partnership  pn^ 
port7  and  certain  real  estate,  which  they  owned  not  as  partners  but  as  teoaDii 
in  common,  in  trust  for  the  payment  of  their  partnership  debts,  resenriog 
any  surplus  which  should  remain  to  the  assignors ;  ffdd,  thai  tl^  rassfTi* 
tion  rendered  the  assignment  Toid  as  to  the  indiTidual  creditors  of  tte 
assignors. 

Though  such  a  reservation  might  not  avoid  the  assignment  if  it  embraced 
only  partnership  property,  when  it  applies  to  individual  property  of  Uw 
assignors,  and  there  are  individual  debts  not  provided  for,  it  raises  a  om- 
clusive  presumption  of  an  actual  fraudulent  design  to  hinder  and  delsf 
creditors. 


Appeal  from  the  Supreme  Court.  The  plaintiffs  having 
had  an  execution  returned  unsatisfied,  upon  a  judgment 
recovered  by  them  against  one  George  Caldwell,  brought 
their  action  in  the  nature  of  a  creditor's  bill,  for  the  purpose, 
among  other  things,  of  setting  aside  an  assignment,  executed 
by  George  Caldvsrell  and  his  partner  in  mercantile  business, 
of  all  their  stock  in  trade  and  other  personal  property,  and 
of  certain  real  estate  which  was  alleged  to  have  belonged  to 
them,  not  as  partners  but  as  tenants  in  common.  The 
assignment,  after  providing  for  the  payment  of  all  debts 
which  the  assignors  owed  as  partners,  required  that  if  there 
should  be  any  surplus  ^<  after  the  payment  of  all  debts 
aforesaid^  the  same  shall  be  returned  to  the  parties  of  the 
first  part."  The  cause  was  tried  before  Mr.  Justice  Cadt, 
without  a  jury.  He  found,  as  matters  of  fact,  that  the 
partnership  was  insolvent  at  the  time  of  the  assignment, 
and  that  all  the  property  assigned  was  insufficient  for  the 
^payment  of  the  partnership  creditors,  and  that  the  real 
estate  assigned  was  not  partnership  property.  He  held  the 
assignment  valid,  as  against  the  plaintiff,  and  judgment  was 
rendered  accordingly,  which,  upon  appeal,  was  affirmed  by 
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the  Supreme  Court,  at  general  term  In  the  fourth  district 
The  plaintifb  appealed  to  this  court* 

William  D.  Whiu^  for  the  appellants. 

John  H.  Reynolds^  for  the  respoQdents. 

OoMSTOCK,  J.  George  Caldwell  and  J.  W.  Caldwell, 
Deing  insolvent,  both  as  a  partnership  and  individually, 
assigned  their  partnership  personal  estate,  together  wi^h 
certain  real  estate,  which  they  owned  as  tenants  in  common, 
to  the  defendants  Read  and  Mitchell,  in  trust  to  pay  the 
debts  of  the  firm  in  a  certain  order,  and  with  a  reservation 
to  themselves  of  the  surplus  if  there  should  be  any.  The 
plaintiffs,  who  were  creditors  of  George  Caldwell,  having 
obtained  subsequent  judgments,  insist  that  the  assignment 
was  fVaudulent  and  void  as  to  them,  on  account  of  that 
reservation. 

In  the  case  of  Qoodrich  v.  Dowm  (6  HiUj  438),  the 
Assignment  provided  that  if  .any  surplus  remained  after  pay- 
mg  the  debts  specified,  it  should  be  returned  to  the  assignor; 
there  were  creditors  not  provided  for  in  the  assignment. 
The  assignment  was  held  void,  although  it  appeared,  as  it 
does  in  the  present  case,  that  the  property  embraced  in  the 
trust  was  not  sufiicient  to  pay  the  enumerated  creditors. 
This  decision,  so  far  as  it  may  be  understood  to  have  turned 
upon  the  statute  {2  R.  jS.,  135,  ^1)  relating  to  convey- 
ances, Ac,  of  goods,  Ac,  <*in  trust  for  the  use  of  the 
person  making  the  same,"  has  been  overruled  by  this  court. 
(Curtii  V.  Leavitti  15  N.  F.,  9.)  But  in  overruling  the 
decision  in  that  respect,  we  by  no  means  called  in  question 
the  doctrine  that  an  assigment  by  an  insolvent  is  void  for 
actual  fraud,  if,  while  he  provides  for  only  a  part  of  his 
creditors,  he  makes  the  attempt,  in  the  instrument,  to 
reserve  any  portion  of  the  fund  to  himself.  Such  an  attempt 
has  been  regarded  as  establishing  what  is  sometimes  termed 
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^'  fraud  in  law/'  but  more  accurately  speaking  it  affords  a 
conclusive  presumption  of  an  actual  fraudulent  design  od 
the  part  of  the  assignor.  In  this  view  of  the  question, 
Goodrich  v.  Downs  was  well  enough  decided,  and  the  ded 
sion,  considered  as  depending  upon  this  principle,  was 
approved  in  Barney  v.  Griffin  (2  Comtt.i  366).  In  that  case, 
a  large  real  estate  was  conveyed  by  a  failing  or  insolvent 
debtor,  in  trust  to  pay  a  portion  of  his  creditors,  and  then 
to  reconvey  to  the  debtor  so  much  of  the  estate  as  should 
remain  undisposed  of.  The  bill  set  forth  the  conveyance, 
and  charged  fraud,  which  the  answer  explicitly  denied,  and 
there  was  no  evidence  taken  in  the  case.  It  appeared  also 
from  the  answer,  upon  which  no  issue  was  taken,  that  there 
would  be,  in  fact,  no  residue  of  the  estate  after  paying  the 
Specified  debts.  The  assignment  was  nevertheless  held 
fraudulent  and  void  upon  its  very  face.  It  was  observed 
that  *'  the  parties  contemplated  a  surplus  and  provided  for 
it,  and  they  are  not  now  at  liberty  to  say  that  tins  was  a 
mere  form  which  meant  nothing."  Besides  this  ground  of 
decision,  some  others  were  mentioned  in  the  opinion  of 
Judge  Bbokson,  but  it  is  well  known  that  this  is  the  pomt 
on  which  the  judgment  of  this  court  was  pronounced 
against  the  assignment. 

It  seems  impossible  to  distinguish  between  the  cases  referred 
to,  especially  that  of  Barney  v.  Griffin^  and  the  one  now 
before  us.  The  Caldwells  being  insolvent,  assigned  the 
estate,  which  they  owned  together,  to  pay  the  debts  which 
they  jointly  owed,  but  one  of  them  also  owed  debts  indi- 
vidually, which  were  entitled  to  be  paid  out  of  the  reaidae 
of  his  share  in  the  fund  assigned.  Instead  of  making  provudoD 
for  paying  these  individual  debts,  the  whole  fund  was  tied 
up  under  a  trust,  and  after  the  particular  trusts  should  be 
satisfied  the  residue  was  reserved  to  the  assignors.  It  is  true, 
this  reservation  might  not  vitiate  the  assignment,  if  the  fund 
to  which  it  attached  had  consisted  of  partnership  property 
only.  The  rights  of  a  creditor  of  one  partner  are  subject  to  an 
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equitable  adjustment  of  accounts  between  the  partners  them- 
selves, and  therefore  it  may  not  be  fraudulent  to  proVide,  in 
an  insolvent  partnership  assignment,  that  the  suiplus  of  the 
effects  shall  be  returned  to  the  firm  instead  of  being  directed 
to  the  pajrment  of  the  private  debts  of  either  of  the  members. 
But  the  real  estate  assigned  by  the  Caldwells,  as  we  understand 
the  case,  was  held  by  them  as  tenants  in  common.  The 
interest  of  each  was  therefore  his  individual  property,  as 
much  so  as  his  separate  estate.  Thus  they  had  no  right  t^ 
convey  in  trust  with  a  reservation  in  their  own  fiivor,  leaving 
their  individual  creditors  unprovided  for. 

So  much  of  the  judgment  of  the  Supreme  Court  as  sustains 
or  depends  upon  the  validity  of  their  assignment  must  b« 
reversed,  and  a  new  trial  granted. 

All  the  judges,  except  Shakklaxd,  J.,  concurring, 

Judgment  reversed  and  new  trial  ordered. 
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Gbiffik  V.  CoLTEB  and  others. 

Upon  the  breacb  of  a  contract  to  deliver  at  a  certain  day  a  steam  engine  bnilt 
and  purchased  for  the  purpose  of  driving  a  planing  mill  and  other  definite 
machinery,  the  ordinary  rent  or  hire  which  conld  have  been  obtained  for  the 
vae  of  the  maciihiery  whose  operation  was  svspended  for  want  of  the  steam 
engine  may  be  recoTered  as  damages. 

The  general  rule  is,  that  the  party  l^jared  by  a  breach  of  contract,  if 
entitled  to  recover  all  his  damages,  including  gains  prevented  as  well  as 
losses  sustained,  provided  they  are  certain,  and  such  as  might  naturally  be 
expected  to  follow  the  breach.  It  is  only  uncertain  and  contingent  profits, 
therefore,  which  the  law  esclndes;  not  such  as^  being  the  immediate  and 
necessary  result  of  the  breach  of  contract,  may  be  fairly  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they  made  it,  and  are 
capable  of  being  definitely  ascertained  by  reference  to  established  market 
rates. 

The  case  of  JStanehard  r.  JSHy  (21  Wend.,  842)  commented  upon  and 
explained  by  Seloen,  7. 

Appeal  from  the  Supreme  Court-  The  cause  wiun  tried 
before  a  referee.  The  plaintiff  agreed  to  build  a  steam 
engine,  witU  boilers,  kCn  for  the  defendants,  and  to  deliver 
it  to  them  on  a  day  certain.  He  failed  to  do  so,  and  a 
leli^y  of  one  week  occurred,  during  which  time  the  defen 
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dants  lost  the  use  of  certain  machinery  for  the  sawing  and 
planing  of  lumber,  which  the  steam  engine  was  intended  to 
drive,  and  which  the  plaintiff  knew  it  was  intended  to  drive. 
The  plaintiff  having  brought  his  action  for  the  price  of  the 
engine,  the  defendants  recouped  their  damages  from  the 
failure  to  deliver  it  at  the  time  fixed  by  the  contract. 
They  gave  evidence  that  the  net  average  value  of  the  use 
of  the  engine  at  the  place  where  it  was  located,  for  the 
purpose  for  which  it  was  intended,  and  in  connection  with 
the  defendants'  machinery,  was  $50  per  day  above  the 
wear  and  tear  and  the  expense  of  running  it.    This  esti- 
mate was  arrived  at  by  a  calculation  from  the  quantify  of 
lumber  the  machines  driven  by  the  engine  would  cut  and 
plane  in  a  day,  the  prices  received  by  the  defendants  for 
planing,  and  the  expenses  of  running  and  the  wear  and 
tear.    The  referee  held  that  this  did  not  present  the  proper 
measure  of  damages,  but  he  allowed  the  defendants  $50 
''as  a  proper  compensation  upon  their  investment  or  the 
value  of  the  property  which  was  partially  unoccupied  by 
reason  of  the  plaintiff's  default."    The  defendants  excepted 
to  his  report  on  this  ground.    The  judgment  entered  upon 
the  report  was,  on  appeal,  affirmed  by  the  Supreme  Court, 
at  general  term  in  the  fifth  district   and  the  defendants 
appealed  to  this  court. 

John  C.  ChurchiUt  for  the  appellants. 

27.  CoatSf  for  the  respondent. 

Selben,  J.  The  only  point  made  by  the  appellants  is^ 
that  in  estimating  their  damages  on  account  of  the  plain- 
tiff's failure  to  furnish  the  engine  by  the  time  specified  in 
the  contract,  they  should  have  been  allowed  what  th^ 
proof  showed  they  .might  have  earned  I^  the  use  of  such 
engine,  together  with  their  other  machinery,  during  the 
time  lost  by  the  delay.    This  claim  was  objected  to,  and 
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rejected  upon  the  trial  as  comiDg  within  the  rule  which  pre- 
cludes the  allowance  of  profits,  by  way  of  damages,  for  the 
breach  of  an  executory  contract* 

To  determine  whether  this  rule  was  correctly  applied  by 
fehe  referee,  it  is  necessary  to  recur  to  the  reason  upon 
which  it  is  founded.  It  is  not  a  primary  rule,  but  is  a  mere 
deduction  from  that  more  general  and  fundamental  rule 
which  requires  that  the  damages  claimed  should  in  all 
cases  be  shown,  by  clear  and  satisfactory  evidence,  to  have 
been  actually  sustained.  It  is  a  well  established  rule  of 
the  common  law  that  the  damages  to  be  recovered  for  a 
breach  of  contract  must  be  shown  with  certainty,  and  not 
left  to  speculation  or  conjecture ;  and  it  is  under  this  rule 
that  profits  are  excluded  from  the  estimate  of  damages  in 
such  cases,  and  not  because  there  is  anything  in  their 
nature  which  should  per  se  prevent  their  allowance.  Pro- 
fits which  would  certainly  have  been  realized  but  for  the 
defendant's  default  are  recoverable ;  those  which  are  specu- 
lative or  contingent  are  not. 

Hence,  in  an  action  for  the  breach  of  a  contract  to  trans- 
port goods,  the  difference  between  the  price,  at  the  point 
where  the  goods  are  and  that  to  which  they  were  to  be 
transported,  is  taken  as  the  measure  of  damages ;  and  in  an 
action  against  a  vendor  for  not  delivering  the  chattels  sold, 
the  vendee  is  allowed  the  market  price  upon  the  day  fixed 
for  the  delivery.  Although  this,  in  both  cases,  amounts  to 
an  allowance  of  profits,  yet,  as  those  profits  do  not  depend 
upon  any  contingency,  their  recovery  is  permitted.  It  is 
regarded  as  certain  that  the  goods  would  have  been  worth 
the  established  market  price,  at  the  place  and  on  the  day 
when  and  where  they  should  have  been  delivered. 

On  the  other  hand,  in  cases  of  illegal  capture,  or  of  the 
insurance  of  goods  lost  at  sea,  there  can  be  no  recovery  for 
the  probable  loss  of  profits  at  the  port  of  destination.  The 
principal  reason  for  the  difference  between  these  cases  and 
that  of  the  failure  to  transport  goods  upon  land  is,  that  in 


4S^  CASES  IN  THE  GOUBT  OF  APPEALS. 

-  ■ ■■    ■  i  ■■■-■■■  ...  ■  ■  .  »  ■■  PI      «    I       L       I      ■■■ 

Qriffia  «.  Colf«r. 

the  latter  ease  the  time  when  the  goods  shonld  have  been 
deliveredy  and  consequently  that  when  the  market  price  is 
to  be  taken,  can  be  ascertained  with  reasonable  certainty  ; 
while  in  the  former  the  fluctuation  of  the  markets  and  the 
contingencies  afiectiDg  the  length  of  the  yoyage  render 
every  calculation  of  profits  speculative  and  unsafe. 

There  is  also  an  additional  reason,  vlz.»  the  difficulty  of 
obtaining  reliable  evidence  as  to  the  state  of  the  markets 
in  foreign  ports ;  that  these  are  the  true  reasons  is  shown 
by  the  language  of  Mn  Justice  Stost,  in  the  case  of  the 
Schooner  Lively  (1  Gallis.9  315),  which  was  a  case  of  illegal 
capture.  He  says  t  <'  Independent,  however,  of  all  autho- 
rity, I  am  satisfied  upon  principle  that  an  allowance 
of  damages,  upon  the  basis  of  a  calculation  of  profits,  is 
inadmissible.  The  rule  would  be  in  the  highest  degree 
unfavorable  to  the  interests  of  the  community.  The  subject 
would  be  involved  in  utter  uncertainty.  The  calculation 
would  proceed  upon  contingencies,  and  would  require  a 
knowledge  of  foreign  markets  to  an  exactness  in  point  of 
time  and  value  which  would  sometimes  present  embar- 
rassing obstacles.  Much  would  depend  upon  the  length  of 
the  voyage,  and  the  season  of  the  arrival ;  much  upon  the 
vigilance  and  activity  of  the  master,  and  much  upon  the 
momentary  demand.  After  all,  it  would  be  a  calculation 
upon  conjectures  and  not  upon  facts." 

Similar  language  is  used  in  the  cases  of  the  AmiahU 
I  Nancy  (3  Wheats  546)  and  L'Amistad  de  Ruet  (5  Wkeat^t 
385).  Indeed,  it  is  clear  that  whenever  profits  are  rejected 
as  an  item  of  damages,  it  is  because  they  are  subject  to  too 
many  contiogences,  and  are  too  dependent  upon  the  fluctua- 
tions of  markets  and  the  chances  of  business,  to  oonstitute 
a  safe  criterion  for  an  estimate  of  damages.  This  is  to  be 
inferred  from  the  cases  in  our  own  courts.  The  decinon  in 
the  case  of  Blanchard  v.  Ely  (21  Wend.9  342)  must  have 
proceeded  upon  this  ground,  and  can,  as  I  apprehend,  be 
supported  upon  no  other.    It  is  true  that  Judge  QowEXf  in 
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giving  his  opinion,  quotes  from  Pothieb  the  following  rale 
of  the  civil  law,  viz. :  **  In  general,  the  parties  are  deemed 
to  have  contemplated  only  the  damages  and  injury  which 
the  creditor  might  suffer  from  the  non-performance  of  the 
obligations  in  respect  to  the  particular  thing  which  is  the 
object  of  it,  and  not  such  as  may  have  been  accidentally 
occasioned  thereby  in  respect  to- his  own  (other)  affidrs." 
But  this  rule  had  no  application  to  the  case  then  before  the 
court  It  applies  only  to  oases  where,  by  reason  of  special 
circumstances  having  no  necessary  connection  with  the 
contract  broken,  damages  are  sustained  which  would  not 
ordinarily  or  naturally  flow  from  such  breach :  as  where  a 
party  is  prevented  by  the  breach  of  one  contract  Arom 
availing  himself  of  some  other  collateral  and  independent 
contract  entered  into  with  other  parties,  or  from  performing 
some  act  in  relation  to  his  own  business  not  necessarily 
connected  with  the  agreement.  An  instance  of  the  latter 
kind  is  where  a  Canon  of  the  church,  by  reason  of  the  non 
delivery  of  a  horse  pursuant  to  agreement,  was  prevented 
from  arriving  at  his  residence  in  time  to  collect  his  tithes. 

In  'such  cases  the  damages  sustained  are  disallowed,  not  1 
because  they  are  uncertain,  nor  because  they  are  merely 
consequential  or  remote,  but  because  they  cannot  be  &irly 
considered  as  having  been  within  the  contemplation  of  the 
parties  at  the  time  of  entering  into  the  contract.  Hence 
the  objection  is  removed,  if  it  is  shown  that  the  contract 
was  entered  into  for  the  express  purpose  of  enabling  the 
party  to  fulfill  his  collateral  agreement,  or  perform  the  act 
sapposed.  ( Sedg.  on  Dam*^  ch.  3.) 

In  Blanckard  v.  Ely  the  damages  claimed  consisted  in  the 
loss  of  the  use  of  the  very  article  which  the  plaintiff  had 
agreed  to  construct ;  and  we^e,  therefore,  in  the  plainest 
sense,  the  direct  and  proximate  result  of  the  breach  alleged. 
Moreover,  that  use  was  contemplated  by  the  parties  in 
entering  into  the  contract,  and  constituted  the  object  for 
which  ike  steamboat  was  built.    It  is  clear^  therefore,  that 
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the  rule  of  Pothieb  had  nothing  to  do  with  the  case.  Thow 
damages  must  then  have  been  disallowed,  because  tiiqr 
consisted  of  profits  depending,  not,  as  in  the  case  of  a  con* 
tract  to  transport  goods,  upon  a  mere  question  of  market 
value,  but  upon  the  fluctuations  of  travel  and  of  trade,  and 
many  other  contingencies.  The  citation,  by  Judge  Cowkn, 
of  the  maritime  cases  to  which  I  have  referred,  tends  to 
confirm  this  view.  This  case,  therefore,  is  a  direct  authority 
in  support  of  the  doctrine  that  whenever  the  profits  claimed 
depend  upon  contingencies  of  the  character  referred  to,  they 
are  not  recoverable. 

The  case  of  Masterton  v.  The  Mayor ^  Sft.^  of  Brooklyn  (7 
Hilly  61 )  decides  nothing  in  opposition  to  this  doctrine.  It 
simply  goes  to  support  the  other  branch  of  the  rule,  viz., 
that  profits  are  allowed  where  they  do  not  depend  upon  the 
chances  of  trade,  but  upon  the  market  value  of  goods,  the 
price  of  labor,  the  cost  of  transportation,  and  other  ques- 
tions of  the  like  nature,  which  can  be  rendered  reasonably 
certain  by  evidence. 

From  these  authorities  and  principles  it  is  clear  that  the 
defendants  were  not  entitled  to  measure  their  damages  by 
estimating  what  they  might  have  earned  by  the  use  of  the 
engine  and  their  other  machinery  had  the  contract  been 
complied  with  Nearly  every  element  entering  into  such  a 
computation  would  have  been  of  that  uncertain  character 
which  has  uniformly  prevented  a  recovery  for  speculative 
profits. 

But  it  by  no  means  follows  that  no  allowance  could  be 
made  to  the  defendants  for  the  loss  of  the  use  of  their 
machinery.  It  is  an  error  to  suppose  that  "the  law  does 
not  aim  at  complete  compensation  for  the  injury  sustained,** 
but  "  seeks  rather  to  divide  than  satisfy  the  loss."  {Sedg.  on 
Dam.y  ch.  3.)  The  broad,  general  rule  in  such  cases  is,  that 
the  party  injured  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained ;  and 
this  rule  is  subject  to  but  two  conditions.   The  damages 
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must  be  such  as  may  fairly  be  supposed  to  have  enterecl  into 
tiie  contemplation  of  the  parties  when  they  made  the  con- 
tract, that  isy  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation ;  and  they  must  be  certain,  both  inl 
their  nature  and  in  respect  to  the  cause  from  which  they, 
proceed. 

The  familiar  rules  on  the  subject  are  all  subordinate  to 
these.  For  instance :  That  the  damages  must  flow  directly 
and  naturally  from  the  breach  of  contract,  is  a  mere  mode 
of  expressing  the  first ;  and  that  they  must  be  not  the 
remote  but  proximate  consequence  of  such  breach,  and 
must  not  be  speculative  or  contingent,  are  different  modifi- 
cations of  the  last. 

These  two  conditions  are  entirely  separate  and  indepen- 
dent, and  to  blend  them  tends  to  confusion ;  thus  the 
damages  claimed  maybe  the  ordinary  and  natural,  and  even 
necessary  result  of  the  breach,  and  yet,  if  in  their  nature 
uncertain,  they  must  be  rejected ;  as  in  the  case  of  Bfaw- 
chard  v.  JE/y,  where  the  loss  of  ther  trips  was  the  direct  and 
necessary  consequence  of  the  plaintiff's  failure  to  perform. 
So  they  may  be  definite  and  certain,  and  clearly  cpnsequent 
upon  the  breach  of  contract,  and  yet  if  such  as  would  not 
naturally  flow  from  such  breach,  but,  for  some  special 
circumstances,  collateral  to  the  contract  itself  or  foreign  to 
its  apparent  object,  they  cannot  be  recovered ;  as  in  the 
case  of  the  loss^by  the  clergyman  of  his  tithed  by  reason  of 
the  failure  to  deliver  the  horse. 

Cases  not  unfrequently  occur  in  which  both  these  condi- 
tions are  fulfilled :  where  it  is  certain  that  some  loss  has 
been  sustained  or  damage  incurred,  and  that  such  loss  or 
damage  is  the  direct  immediate  and  natural  consequence 
of  the  breach  of  contract,  but  where  the  amount  of  the 
damages  may  be  estimated  in  a  variety  of  ways.  In  all  such 
eases  the  law,  in  strict  conformity  to  the  principles  already 
advanced,  uniformly  adopts  that  mode  of  estimating  the 
damages  which  is  most  definite  and  certain.    The  case  of 
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Freeman  v.  CltUe  (3  Barb.  S.  C.  R.^  424)  is  a  caae  of  ihif 
class,  and  affords  an  apt  illustration  of  the  rule.  That  case 
was  identical  in  many  of  its  features  with  the  present.  Hie 
contract  there  was  to  construct  a  steam  engine  to  be  used  in 
the  process  of  manufacturing  oil|  and  damages  were  claimed 
for  delay  in  furnishing  it.  It  was  insisted  in  that  case,  as  in 
this,  that  the  damages  were  to  be  estimated  by  ascertaining 
the  amount  of  business  which  could  have  been  done  by  the 
use  of  the  engine,  and  the  profits  that  would  have  thence 
accrued.  This  claim  was  rejected  by  Mr.  Justice  Habris, 
before  whom  the  cause  was  tried,  upon  the  precise  groun^) 
taken  here.  But  he  nevertheless  held  that  compensation 
was  to  be  allowed  for  the  ''  loss  of  the  use  of  the  plaintiff's 
mill  and  other  machinery."  He  did  not,  it  is  true,  specify  in 
terms  the  mode  in  which  the  value  of  such  use  was  to  bi 
estimated ;  but  as  he  had  previously  rejected  the  probabli 
profits  of  the  business  as  the  measure  of  such  value,  no 
other  appropriate  data  would  seem  to  have  remained 
but  the  fair  rent  or  hire  of  the  mill  and^machinery ;  and 
such  I  have  no  doubt  was  the  meaning  of  the  judge.  Thus 
understood,  the  decision  in  that  case,  and  the  reasoning  upon 
which  it  was  based,  were  I  think  entirely  accurate. 

Had  the  defendants  in  the  case  of  Blanchard  v.  Ely 
{tupra)  taken  the  ground  that  they  were  entitled  to  recoup, 
not  the  uncertain  and  contingent  profits  of  the  trips  lost, 
but  such  sum  as  they  could  have  realized  by  chartering  the 
boat  for  those  trips,  I  think  their  claim  must  have  been 
sustained.  The  loss  of  the  trips,  which  had  certainly 
occurred,  was  not  only  the  direct  but  the  immediate  and 
necessary  result  of  the  breach  of  the  plaintiffs'  contract. 

The  rent  of  a  mill  or  other  similar  property,  the  price 
which  should  be  paid  for  the  charter  of  a  steamboat,  or  the 
use  of  machinery,  &c«,  &c.,  are  not  only  susceptible  of 
more  exact  and  definite  proof,  but  in  a  majority  of  cases 
would,  I  think,  be  found  to  be  a  more  accurate  measure  of 
the  damages  actually  sustained  in  the  class  of  cases  referred 
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41^  v^onsideriDg  the  contiageneies  and  hazards  attending  the 
prosecution  of  most  kinds  of  business,  than  any  estimate  of 
anticipated  profits ;  just  as  the  ordinary  rate  of  interest  is 
upon  thd  whole  a  more  accurate  measure  of  the  damages 
sustained  in  consequence  of  the  non-payment  of  a  debt 
than  any  upeculative  profit  which  the  creditor  might  expect 
to  realize  frcm  the  use  of  the  money.  It  is  no  answer  to 
this  to  say  that,  in  estimating  what  would  be  the  fair  rent 
of  a  mill,  we  must  take  into  consideration  all  the  risks  of 
the  business  in  which  it  is  to  be  used.  Bents  are  graduated 
according  to  the  value  of  the  property  and  to  an  average 
of  profits  arrived  at  by  very  extended  observation ;  and  so 
accurate  are  the  results  of  experience  in  this  r^^pect  that 
rents  are.  rendered  nearly  if  not  quite  as  certain  as  the 
market  value  of  commodities  at  a  particular  time  and  place. 
The  proper  rule  for  estimating  this  portion  of  the  damages 
in  the  present  case  was,  ^o  ascertain  what  would  have  been 
a  fair  price  to  pay  for  the  use  of  the  engine  and  machinery, 
in  view  of  all  the  hazards  and  chances  of  the  business ;  and 
this  is  the  rule  which  I  v«nd^rstand  the  referee  to  have 
adopted.  There  is  no  error  ^n  the  other  allowances  made 
by  the  referee.    The  judgmxiot  should  therefore  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 


L- 


TouSLEY  V.  Barrt  and  wife. 

The  ex«ciiton  of  a  mortgagee,  pending  an  action  broogbt  by  them  against  the 
mortgagor,  in  which  the  deA^noe  of  nanry  was  intesposed,  asai^paed  the 
mortgage  to  a  purchaser,  for  yalae,  withont  notice  of  the  action  or  of  the 
alleged  Qsnrj,  the  executors  gnaranteeing  the  collection  of  the  mortgage. 
In  a,  subsequent  action,  brought  by  the  assignee  against  the  mortgagor ; 
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Held,  That  the  latter  could  not  give  Sn  evldeooe  the  dedaraUons  of  Oie 
deceased  mortgagor,  made  while  he  was  the  owner  of  the  security,  for  Um 
purpose  of  establishing  usury  therein. 

Appeal  from  the  Supreme  Court.  The  action  was  brought 
to  foreclose  a  mortgage  executed  by  the  defendants  to  one 
Reuben  Sargeant,  deceased,  to  secure  $1000|  with  interest, 
and  assigned  by  the  executors  of  Sargeant  to  the  plaintiff 
The  defendants  alleged,  in  their  answer,  that  the  mortgage 
was  executed  upon  an  usurious  consideration.  The  trial 
was  at  the  Orleans  circuit,  before  Mr.  Justice  Bowek, 
without  a  jury.  The  execution  of  the  mortgage  and  the 
facts  necessary  to  make  a  formal  title  thereto  in  the  plaintiff 
^ere  admitted.  The  defendants  called  the  plaintiff  as  a 
witness,  who  testified  that  he  was  accidentally  at  the  office 
of  Mr.  Davis  ( the  attorney,  in  this  suit,  of  the  plaintiff),  and 
was  asked  by  him  if  he  wished  to  buy  a  bond  and  mortgage; 
that  he  looked  at  them ;  was  told  by  Davis,  in  answer  to  an 
inquiry,  that  he  thought  they  were  good,  and  made  an  offer, 
which  was  subsequently  accepted,  to  give  his  note  for  $900, 
payable  in  one  year,  for  them,  provided  the  executors  would 
guaranty  their  collection ;  he  executed  and  left  with  a  third 
person  the  note,  to  be  delivered  if  the  executors  accepted 
his  offer,  and  that  he  paid  the  note  at  its  maturity;  he  heard 
nothing  from  Mr.  Davis  about  any  suit  pending  in  relation  to 
the  mortgage,  or  about  any  usury.  Mr.  Davis,  who  was  also 
examined  as  a  witness  by  the  defendants,  corroborated  the 
testimony  of  the  plaintiff,  and  proved  the  execution  by  the 
executors  of  the  guaranty  required  by  the  plaintiff.  He  also 
stated  that,  at  the  time  of  his  negotiation  with  the  plaintifft 
he  was  the  counsel  of  the  executors  in  a  suit  then  pending 
for  the  foreclosure  of  the  mortgage;  that  hia  negotiation 
with  the  plaintiff  took  place  during  the  adjournment  of 
the  trial  of  an  action  brought  by  the  executors  for  the 
foreclosure  of  the  mortgage  before  a  referee,  in  which  action 
the  defence  of  usury  was  set  up,  and  that  on  the  conclc- 
»ion  of  the  negotiation  the  plaintiffs  therein    liscontinned 
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the  action,  and  sufiered  a  judgment  against  them  for  costs. 
Upon  this  evidence  the  defendants'  counsel  insisted  that 
the  assignment  of  the  bond  and  mortgage  to  the  plaintiff 
was  colorable,  and  not  made  or  received  in  good  faith ;  and 
he  ofiered  testimony  of  the  declarations  and  admissions 
of  Reuben  Sargeant,  the  mortgagee,  made  at  various 
times  while  he  owned  the  bond  and  mortgage,  showing 
the  usurious  agreement  set  up  in  the  answer.  The  court 
decided  that  there  was  not  sufficient  evidence  to  impeach 
or  qualify  the  transfer  of  the  bond  or  mortgage,  or  to  show 
any  community  of  interest  between  the  executors  of  Sar- 
geant and  the  plaintiff,  and  excluded  the  evidence.  The 
defendants  took  an  exception.  The  judgment  entered  for 
the  plaintiff  was,  on  appeal,  affirmed  by  the  Supreme  Court, 
at  general  term  in  the  eighth  district,  and  the  defendants 
appealed  to  this  court. 

Henry  R.  Selden^  for  the  appellants. 

Without  reference  to  the  question  of  notice,  actual  or 
jonstructive,  of  the  pending  suit,  the  evidence  offered  was 
admissible.  The  contrary  rule  has  never  been  carried,  in 
the  court  of  last  resort,  beyond  the  case  of  Paige  v.  Cagwin 
(7  Hilly  361),  which  related  to  a  negotiable  promissory  note, 
the  former  holder,  whose  declarations  were  offered  in  evi- 
dence, being  living,  and  capable  of  being  called  as  a  witness. 
It  has  been  strongly  intimated  that  this  case  is  not  to  be 
extended,  if  it  be  not  even  entirely  unsound.  {Jermain  v. 
Dennision,  2  Seld.,  278;  Christie  v.  Bishop^  1  Barb.  Ch.  R., 
115 ;  Beach  v.  Wise,  1  Hill,  612.)  In  this  case  the  security 
transferred  was  not  negotiable ;  the  transfer  was  during  the 
pendency  of  an  action  upon  it,  manifestly  to  avoid  the  defence 
now  sought  to  be  interposed,  and  under  circumstances  tend- 
ing strongly  to  the  conclusion  that  the  transfer  was  not  made 
or  accepted  in  good  faith. 

Sanford  E,  Church,  for  the  respondent. 
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Johnson,  Ch.  J.  Upon  the  evidence,  the  judge  at  the 
trial  rightly  decided  that  the  defendants  had  &iled  to  impeach 
or  qualify  the  transfer  to  the  plaintiff  of  the  bond  and  mort- 
gage in  suit,  or  to  show  any  identity  of  int^est  between  the 
plaintiff  and  the  executors  of  Sargent.  A  clear  legal  transfer 
was  shown  upon  an  ample  consideration^  and  a  strong  case 
in  the  way  of  negative  testunouy  was  made  out,  of  entire 
ignorance  on  the  part  of  the  plaintiff  that  any  suit  had  been 
brought  upon  the  security,  or  that  any  defence  existed  or 
was  claimed  to  exist  against  it.  Nor  was  any  case  made 
out  for  charging  the  plaintiff  with  notice  in  law  of  the  pen- 
dency of  the  prior  suit.  The  cases  cited  by  the  appellants' 
counsel  show  that  the  effect  of  a  pending  suit  as  notice  is 
such  only,  as  to  charge  a  purchaser  during  the  suit  with  the 
decree  which  may  be  made  in  the  suit.  The  principle  on 
which  the  doctrine  rests  is  that  the  court  will  not  su&r 
its  decrees  to  be  made  ineffectual  by  an  alienation  pending 
the  suit.  {Prestony.  Tubbing  1  Vem,f  286;  Anonyrnous^  u2.,318; 
Selfy.  MadoXi  id.^  459.) 

The  case  is  then  brought  to  the  question,  whether  the 
admission  of  a  previous  owner  of  a  chose  in  action  can  be 
proved  against  a  purchaser  from  him,  who  has  bought  for  a 
f^iiir  consideration,  and  between  whom  and  the  former  owner 
there  exists  no  other  relation  than  that  of  purchaser  and 
seller.  It  is  not  the  case  of  a  nominal  purchase,  the  former 
owner  retaining  the  equitable  interest,  but  of  an  actual  and 
complete  transfer  of  all  interest  to  the  purchaser.  On  that 
question,  Paige  v.  Cagwin  (7  ££/Z,  361)  is  a  full  authority. 
That  case  was  ably  considered  by  the  court  which  determined 
it,  and  put  an  end  to  whatever  doubts  had  been  entertained 
upon  the  question  involved.  Starkly.  BoatoeU  (6  Hillt  405) 
was  decided  shortly  after  Paige  v.  Cagwvn^  and  in  its  essential 
'features  was  identical  with  the  case  before  us ;  and  the 
Supreme  Court  held  the  evidence  of  the  mortgagee's  admis- 
sion inadmissible  to  affect  the  purchaser  of  the  land  under 
a  sale  on  a  statute  foxeelosure.    In  Booth  v.  Swezey  (4 
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Seld.f  276)  the  point  was  again  raised,  and  this  court 
held  the  admissions  of  tiie  mortgagee  inadmissible  against 
his  assignee. 
The  jadgraent  should  be  affirmed. 

SxLDEir,  J.,  expressed  no  opinion ;  all  the  other  judges 
Mocaning, 

Judgment  affirmed 


Cahcsmi,  plaintiff  in  error,  v.  The  People,  defendants  m 

error. 

A  Juror  in  a  criminal  case  'being  challenged  for  principal  canse,  testified 
l^t  he  "  had  formed  and  expressed  an  opiniob»  hat  that  he  had  no  fixed 
opinion,  none  which  could  not  be  removed  by  the  evidence  ;*'  ffM,  that  he 
was  disqualified. 

f  he  testimony  of  a  juror,  on  hia  challenge  for  favor,  cannot  be  considered  in 
determining  whether  a  previous  challenge  of  him  for  principal  cause  was 
properly  overruled. 

It  is  error  to  charge  a  jury  that  evidence  of  the  prisoner's  good  character  is 
entitled  to  far  inferior  weight,  where  the  question  is  one  of  great  and 
atrocious  criminality,  than  upon  accusations  of  a  lower  grade.  The  pre- 
8«mption  of  innocence  which  it  raises  lAries  in  force  with  the  circumstances, 
but  not  with  the  grade  of  the  crime  imputed. 

When  an  indictment  is  brought  into  the  Supreme  Court  by  certiorari,  and 
tried  at  the  circuit,  Judgment  should  he  pronounced  at  a  general  term. 

Writ  of  error  to  the  Supreme  Court.  Michael  Cancenu 
was  indicted,  at  the  Kew*-York  General  Sessions,  Ibr  the 
murder  of  Eugene  Anderson,  a  policeman.  One  count  of 
-fte  indictment  charged  that  Cancemi,  being  engaged  ih 
t^ui^lariously  entering,  in  the  day  time,  a  Bhoe  shore,  with 
intent  to  steal,  encountered  Anderson,  who  was  about  to 
arrest  him,  when  he  was  shot  with  a  pistol  by  the  defendant, 
nie  indictment  was  removed  to  the  Oyer  and  Terminer,  and 
t^  trial  there  resulted  in  a  disagreement  of  tke  j  uiy«    It  was 
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then  removed,  by  certiorari^  to  the  Supreme  Court,  and  sent 
for  trial  to  the  New-York  Circuit,  held  by  Mr.  Justice 
Davies.  Alexander  Kyle  was  called  as  a  juror,  and,  being 
challenged  for  principal  cause,  testified  that  he  had  formed 
an  opinion  and  expressed  it.  On  cross-examination,  he  said 
that  he  had  no  fixed  opinion,  none  which  could  not  be 
removed  by  the  evidence.  The  challenge  was  overruled  by 
the  court,  and  the  defendant  took  an  exception.  The  juror 
was  then  challenged  for  favor,  and,  on  his  examination  before 
the  triers,  said  '^  that  his  mind  was  balanced ;  that  he  did  not 
know  that  he  had  an  impression  or  opinion ;  that  that  had 
been  removed  by  the  former  trial,  the  jury  not  being  able  to 
agree."  The  triers  found  the  juror  indifferent,  and  he  wan 
sworn.  Nineteen  witnesses  were  called  by  the  defendant^ 
all  of  whom  testified  to  the  general  good  character  of  th^ 
defendant,  for  peace  and  quietness,  and  for  honesty  and 
industry,  and  proved  it  to  have  been  unexceptionable  from 
his  youth  upwards.  The  judge  charged  the  jury,  in  refer- 
ence to  the  evidence  of  character,  in  the  words  of  Chief 
Justice  Shaw,  of  Massachtisetts,  in  the  case  of  Dr.  Webuei 
( 5  CusLj  325),  as  follows :  "  Where  it  is  a  question  of  great 
and  atrocious  criminality,  the  commission  of  the  act  is  so 
unusual,  so  out  of  the  ordinary  course  of  things,  and  beyond 
human  experience,  it  is  so  manifest  that  the  ofience,  if 
perpetrated,  must  have  been  influenced  by  motives  not 
frequently  operating  upon  the  human  mind,  that  evidence  of 
character  and  of  a  man's  habitual  conduct,  under  common 
circumstances,  must  be  considered  far  inferior  to  what  it  is 
in  the  instance  of  accusations  of  a  lower  grade.  Against 
facts  strongly  proved,  good  character  cannot  avail.  It  is 
therefore  in  smaller  offences,  in  such  as  relate  to  the  actions 
of  daily  and  common  life,  as  where  one  is  charged  with 
pilfering  and  stealing,  that  evidence  of  a  high  character  for 
honesty  would  satisfy  a  jury  that  he  would  not  be  likely 
to  yield  to  such  a  temptation.  In  evety  case  where  the 
evidence  is  doubtful,  proof  of  character  may  be  given  iwitb 
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good  effect,  mid  should  preponderate  in  his  favor.  But  still* 
even  with  regard  to  the  higher  crimes,  testimory  of  good 
character,  though  of  less  avail,  is  competent  evidence  to  the 
jury.''  The  prisoner  excepted  to  this  charge.  He  was 
found  guilty.  The  record  of  proceedings  at  the  circuit 
(postea)  was  sent  to  the  Supreme  Court  at  general  tenn, 
and  judgment  was  there  pronounced.  The  defendant  sued 
out  a  writ  of  error.*  / 

Edmon  Bhnkman  and  John  W*  Ashmeadi  for  the  plaintiff 
in  error. 

A.  Oakey  Hall,  for  t^e  People. 

By  the  Couet,  Strong,  J.  It  is  stated,  in  the  bill  of 
exceptions  brought  up  to  this  court  by  the  writ  of  error, 
that  Alexander  Eyle,  one  of  the  jurors  sworn  and  who  sat 
upon  the  trial  of  the  indictment,  on  being  called  as  a  juror, 
was  challenged  for  principal  cause,  and,  being  examined 
under  oath,  testified,  on  his  direct  examination,  that  he  had 
formed  an  opinion  and  expressed  it,  and,  on  his  cross  exami- 
nation, that  he  had  no  fixed  opinion,  none  which  could  not 
be  removed  by  the  evidence.  The  court  thereupon  over- 
ruled the  challenge,  on  the  ground  that  it  did  not  appear 
that  the  juror  had  a  fixed  and  absolute  opinion,  and  the  defen- 
dant excepted. 

A  criticism  was  suggested  on  the  argument,  by  the  coun- 
sel for  the  people,  that  it  was  uncertain  whether  the  opinion 
spoken  of  related  to  the  question  of  the  defendant's  guilt  in 
respect  to  the  charge  in  the  indictment ;  but,  although  not 
so  expressed  in  direct  .terms,  it  is  manifest  that  it  did  so,  and 


*  After  a  return  to  the  writ  of  error,  and  when  the  caiiie  was  in  this  court 
newly  discov  ved  evidence  came  to  the  knowledge  of  the  priiiODer,  which  hifl 
eonnsel  proposed  to  submit,  upon  affidarits,  as  ground  for  a  new  trial,  bnt  all 
the  Judges  being  of  opinion  that  this  court  possesses  no  jurisdiction  to  hear 
an  original  motion  for  a  new  trial,  the  affidavits  were  not  considered. 
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was  60  understood  at  the  trial.  The  d^endant  wag  to  be 
tried  on  that  charge.  The  indifference  of  the  juror  between 
the  people  and  the  defendant  was  the  point  of  inquiry  on 
the  challenge.  His  opinion  affecting  his  indifference  only 
Oould  be  inquired  of,  and  he  s^oke  of  an  opinion  whidi 
might  be  changed  by  the  evidence  on  the  trial,  from  whidi  it 
is  apparent  that  he  referred  to  an  opinion  on  the  main  issue ; 
and  a  like  understanding  by  the  court  appears  from  tiie 
reason  given  for  its  decision  on  the  challenge,  that  the  proof 
did  not,  in  the  view  of  the  court,  show  that  the  opinion  was 
a  fixed  and  absolute  one ;  not  that,  if  the  opinion  had  been 
proved  to  be  of  that  character,  it  would  not  have  been  a 
disqualification. 

The  testimony  of  the  juror  on  the  challenge  does  not  dis- 
close clearly  the  precise  state  of  his  mind  in  relation  to  the 
case ;  but,  on  the  contrary,  it  is  ambiguous  and  susceptible 
of  different  constructions.  That  portion  of  it  elicited  on 
his  direct  examination,  that  he  had  formed  and  expressed  an 
opinion,  standing  alone,  would  have  called  for  his  rejection; 
tixe  residue,  given  on  his  cross-examination,  that  he  had  no 
fixed  opinion,  none  which  could  not  be  removed  by  the 
evidence,  may  be  interpreted  as  qualifying  the  previous  state- 
ment, and  to  mean  that  he  had  only  a  hypothetical  impression 
not  affecting  his  indifference  as  a  juror.  It  may,  on  the  other 
hand,  be  interpreted  to  import  merely  that  the  opinion  which 
he  had  formed  and  expressed  was  not  so  fixed  that  it  might 
not  be  controlled  by  the  evidence ;  regarding  the  latter  branch 
c£  the  expression  as  explaining  and  defining  what  the  juror 
intended  by  saying  he  had  no  fixed  opinion.  In  this  view 
the  ordinary  force  of  his  testimony,  that  he  had  formed  and 
expressed  an  opinion  in  the  case,  would  not  be  impaired. 
This  testimony  should  be  construed  with  liberality  to  the 
defendant,  in  the  humane  spirit  which  parades  our  criminal 
laws  and  the  rules  of  their  administration.  The  right 
secured  by  law  to  a  fair  and  impartial  jury,  with  minds  open 
to  receive  ard  weigh  the  ev  dence,  and  balanced  in  regard  to 
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the  matters  to  be  tried,  is  of  the  highest  importance,  and 
should  be  carefully  guarded  by  the  courts,  especially  in  cases 
involving  human  life^ 

In  our  opinion  the  latter  interpretation  above  stated  should 
prevail,  and  upon  that  construction  the  juror  was  clearly 
disqualified.  His  mind  was  preoccupied  with  an  opmion 
upon  the  issues  to  be  tried  which  it  would  require  evidence 
to  remove ;  and  that,  upon  principle  and  by  all  the  cases, 
incapacitated  him  for  a  juror. 

The  testimony  of  the  juror,  on  the  challenge  to  hini  for 
&vor,  which  was  subsequently  taken,  cannot  be  considered 
upon  the  question  whether  the  challenge  for  principal  cause 
was  properly  decided.  The  trial  of  the  latter  challenge  was 
for  the  court  alone,  and  it  was  to  be  decided  upon  the  evi- 
dence taken  by  the  court  on  that  challenge  only.  The  tes- 
timony upon  the  challenge  for  favor  was  addressed  to  the 
triers  appointed  to  try  that  challenge,  to  whom  alone  it 
belonged  to  pass  upon  it  and  decide  the  challenge.  Much 
less  can  the  finding  of  the  triers,  on  the  challenge  for  favor, 
that  the  juror  was  indifierent,  cure  the  error  in  the  decision 
of  the  challenge  for  principal  cause. 

Another  question  in  the  case  arises  upon  the  charge  to 
the  jury  in  relation  to  the  evidence  given  by  the  defendant 
of  his  previous  good  character.  A  large  number  of  wit- 
nesses had  testified  to  the  general  good  character  of  the 
defendant  for  peace  and  quietness,  honesty  and  industry,  and 
that  it  had  been  unexceptionable  from  his  youth  upwards. 
In  respect  to  this  evidence,  and  in  connection  with  many  just 
€^servations  as  to  the  importance  and  effect  of  proof  of  good 
character  by  a  defendant  in  criminal  cases,  the  justice  stated  to 
the  jury  that  where  the  question  was  one  ol  great  and  atro- 
cious criminality,  evidence  of  good  character,  and  of  a  man's 
habitual  conduct  under  common  circumstances,  must  be 
considered  far  inferior  to  what  it  is  in  the  instances  of  accu- 
sations of  a  lower  grjide ;  but  still,  even  with  regard  to  Ihe 
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higher  crimes,  testimony  of  good  character,  though  of  1 
avail,  was  competent. 

A  similar  distinction  as  to  the  weight  due  to  such  evi- 
dence, between  charges  of  high  crimes  and  charges  of  srimea 
of  the  lower  grades,  was  taken  and  presented  to  the  jury  in 
the  case  of  The  Commonwealth  v.  Webster  (5  Cush*,  324), 
which  was  a  very  peculiar  case,  in  which  evidence  of 
character  may  have  been  entitled  to  but  little  consideraticMi, 
but  I  do  not  find  the  doctrine  advanced  in  any  other 
case. 

The  principle  upon  which  good  character  may  be  proved 
is,  that  it  afibrds  a  presumption  against  the  commission  of 
crime.  This  presumption  arises  from  the  improbability,  as  a 
general  rule,  as  proved  by  common  observation  and  experi- 
ence, that  a  person  who  has  uniformly  pursued  an  honest 
and  upright  course  of  conduct  will  depart  from  it  and  do 
an  act  so  inconsistent  with  it.  Such  a  person  may  be 
overcome  by  temptation  and  fall  into  crimey  and  cases  of 
that  kind  often  occur,,  but  they  are  exceptions ;  the  general 
rule  is  otherwise.  The  influence  of  this  presumption  from 
character  will  necessarily  vary  according  to  the  varying 
circumstances  of  different  cases.  It  must  be  slight  when 
the  accusation  of  crime  is  supported  by  the  direct  and  posi- 
tive testimony  of  credible  witnesses ;  and  it  will  seldom 
avail  to  control  the  mind  in  cases  where  the  testimony, 
though  circumstantial,  is  reliable,  strong  and  clear.  But  in 
cases  where  the  other  evidence  is  nearly  balanced,  but  slightly 
preponderating  against  the  defendant,  the  presumption  from 
proof  of  good  character  is  entitled  to  great  weight,  and  will 
often  be  sufficient  to  turn  the  scale  and  produce  an  acquittal 
I  am  unable  to  perceive  why  this  presumption  may  not,  and 
should  not,  as  a  general  rule,  be  as  controlling  in  cases  of 
high  crimes  as  in  those  of  smaller  ones.  In  a  case  of  murder, 
arson,  robbery  or  any  other  great  offence,  when  it  is  apparent 
that  it  must  have  been  planned  and  committed  with  great 
deliberation    and  the  evidence  against  the  accused  is  uncer 
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taiiiy  why  should  not  proof  of  good  character  influence  the 
judgment  as  powerfully  as  in  any  case?  I  can  readily  see 
that  in  cases  of  great  crimes,  evidently  perpetrated  with  but 
little  if  any  forethought,  under  the  influence  of  some  sudden 
and  powerful  motive,  such  proof  will  be  comparatively  weak, 
but  it  will  be  so  in  reference  to  any  other  crime  with  similar 
circumstances.  The  attending  circumstances  must,  I  think, 
determine  the  degree  of  force  which  evidence  of  good  charac- 
ter should  have ;  it  is  not  in  ordinary  cases  afiected  by  the 
grade  of  the  ofience.  Formerly  such  evidence  was  admissible 
in  capital  cases  only,  but  now  it  will  be  received  in  criminal 
cases  generally.  (1  McNally's  Ev.^  320-323;  2  Mass.,  317; 
18  Ala.y  720;  2  StarkiCf  303;  2  Bennett  Sf  Heard: s  Leading 
Criminal  Cases,  169,  160 ;  BurrilVs  Circumstantial  Evidence, 
630,  632.) 

The  doctrine  of  the  charge  which  has  been  considered  was 
stated  to  the  jury  in  such  a  manner  as  to  be,  if  not  in  effect 
an  instruction  oontroUing  the  weight  of  the  evidence,  calcu- 
lated to  mislead  the  jury  as  to  the  weight  which  the  evidence 
should  receive ;  and  affords,  therefore,  good  ground,  under 
the  act  of  1866  (Laws  of  1866,  ch.  337,  p.  613),  for  a  new 
trial.  Section  three  of  that  act,  after  providing  that  every 
conviction  for  a  capital  offence,  &c.,  shall  be  brought  before 
the  Supreme  Court  and  Court  of  Appeals  by  writ  of  error, 
with  a  stay  of  proceedings  as  a  matter  of  right,  declares  that 
the  said  appellate  court  may  order  a  new  trial,  if  it  shall  be 
satisfied  that  the  verdict  against  the  prisoner  was  against  the 
weight  of  evidence,  or  against  law,  or  that  justice  requires  a 
new  trial,  whether  any  exception  shall  have  been  taken  or 
not  in  the  court  below. 

I  think  it  was  competent  and  proper  for  the  Supreme 
Court,  at  general  term,  to  pronounce  judgment  in  the  case, 
upon  the  return  of  the  record  with  the  postea  or  record  of 
the  proceedings  at  the  circuit;  and  that  the  present  judicial 
system  agrees  with  the  former  one  in  that  respect. 
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The  other  questions  raised  in  the  case  need  not  be  om 
stdered. 
The  judgment  must  be  reversed  and  a  new  trial  be  directed 

Ordered  accordingly 


Dewitt  v.  Bbisbane  land  others. 

The  assigomeiDt,  to  secure  the  performance  of  |m  agreement  void  for  illegifily, 
of  a  mortgage  valid  between  the  parties'to  it,  transfers  no  title,  and  is  a 
defence  to  the  mortgagor  in  an  action  brought  by  the  assignee. 

A  bond  and  mortgage,  valid  in  the  hands  of  ttie  mortgagee,  wete  assigned  by 
him  to  bankers  in  Canada,  as  secnrity  that  A.  B.  should  pay  to  the  bailees 
all  sums  of  money  which  they  might  fVom  time  to  time  have  advanced  tc 
him,  "  and  for  no  other  purpose."  The  sums  of  money,  the  repaymo^  of 
which  was  thus  secured,  were,  by  an  agreement  made  in  Canada  between 
A.  B.  and  the  bankers,  of  which  the  mortgagee  had  knowledge,  to  b« 
employed  by  A.  B.  in  this  state,  in  violation  of  its  resb-aining  law;  AU, 
that  these  facts  constituted  a  defence  to  the  mortgagor  in  an  action  bv 
a  person  claiming  title  to  the  mortgage  under  such  assignment. 

Appeal  from  the  Supreme  Court.  The  action  was  for  the 
foreclosure  of  a  mortgage,  and  was  tried  by  a  referee,  who 
reported  the  following  facts :  In  November,  183^  the  plain^ 
tiff  and  others  constituted  a  joint  stock  company,  carrying  on 
the  bailing  and  exchange  business  at  Montreal,  in  Canada^ 
under  the  name  and  style  of  Viger^  Dewitt  &  Co.  Tlut 
company  issued  its  evidences  of  debt,  for  circulation  as 
money,  in  the  similitude  of  bank  bills.  One  Albert  Bris> 
bane,  who  then  resided  at  Buffalo,  went  to  Montreal,  and, 
on  November  30,  1836,  a  written  agreement  was  drawn  tip 
between  him  and  the  company,  by  whidi  the  latter  agreed 
to  furnish  him  **  with  the  bank  notes  of  Vigor,  Dewitt  ft 
Oompany,  to  be  employed  by  the  party  of  ihe  second  part, 
at  his  discretion  and  risk,  in  the  discounting  of  notes  and 
exchange  business  at  Buffalo,  in  the  State  of  New-Yoik.** 
All  expanses  and  losses  of  every  description  were  to  ba 
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d^niyed  by  Albert  Brisbane,  and  be  obliged  bimself  to  pay 
Viger,  Pewitt  &  Co.  one-balf  of  the  gross  profits  z&ade  m 
the  using  all  sums  advanced  him  by  them.  The  agreement 
was  not  then  signed,  as  Brisbane  was' required  to  furnish 
security  on  his  part.  He  returned  to  this  state  and  informed 
his  father,  James  Brisbane,  of  the  negotiations  he  had  set  on 
loot  with  Viger,  Dewitt  &  Co.  On  the  7th  of  March,  1837, 
Albert  Brisbane  jigain  visited  Montreal,  when  the  above 
agreement  was  executed  and  delivered.  At  the  same  time 
he  executed  to  Viger,  Dewitt  &  Co.  his  bond,  in  the  penalty 
of  $80,000,  conditioned  that  he  should  ^'pay  or  cause  to  be 
paid  to  the  said  Viger,  Dewitt  &  Co.,  on  demand,  at  Mon- 
treal, any  and  all  sums  of  money  which  they  may  have  from 
time  to  time  advanced  to  the  above  bounden  Albert  Brisbane, 
and  all  balances  remaining  unpaid  at  the  time  of  their  final . 
settlement.''  At  the  same  time  he  delivered  to  them  a  bond 
and  mortgage,  which  had  been  executed  by  himself  to  his 
father,  James  Brisbane,  on  the  1st  of  September,  1836,  con- 
ditioned for  the  payment  of  $80,000,  with  an  assignment 
thereof,  executed  by  James  Brisbane,  to  Viger,  Dewitt  &  Co., 
which  recited  the  last  mentioned  bond  given  to  them  by 
Albert  Brisbane,  an.d  declared  that  such  assignment  was 
made  for  the  purpose  of  securing  the  performance  of  the 
said  bond  on  the  part  of  Albert  Brisbane,  and  for  no  other 
purpose.  Upon  the  strength  of  the  aforesaid  papers,  Viger, 
Dewitt  &  Co.  delivered  to  Albert  Brisbane  their  bank  notes 
to  the  amount  of  $36,000.  The  referee  found  as  a  fact  that 
the  notes  were  delivered  and  received  with  the  intent  and 
design  on  the  part  of  both  parties  that  the  same  should  be 
put  into  circulation  as  money  and  loaned  in  pureuance  of 
the  said  written  agreement.  Alberi;  Brisbane  opened  an 
office  in  the  city  of  Bufialo,  and  carried  on  in  it  the  exchange 
and  discount  business,  discounted  notes  with  the  said  bills 
of  Viger,  Dewitt  &  Co.,  and  put  the  same  into  circulation 
as  money.  After  a  time  he  abandoned  the  business,  and  in 
1839  returned  to  Viger,  Dewitt  &  Co.  $18,800  in  amount  of 
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their  notes,  which  he  had  never  issued.  All  those  ^^hich  he 
did  issue  were  redeemed  and  paid  by  Vigor,  Dewitt  &  Co. 
In  September,  1840,  he  settled  his  accounts  with  them,  and 
admitted  himself  to  be  indebted  in  the  sum  of  $11,232. 

The  bond  and  mortgage,  executed  as  aforesaid  by  Albert 
Brisbane  to  James  Brisbane,  and  assigned  by  the  latter  to 
Viger,  Dewitt  &  Co.,  was  at  the  time  of  the  assignment  a 
valid  and  subsisting  security  in  the  haivds  of  said  Jamea 
Brisbane  to  the  extent  of  $37,500.  He  understood  ihe 
terms  of  the  agreement  between  his  son  Albert  and  Viger, 
Dewitt  &  Co.,  and  the  object  of  the  assignment,  and  executed 
the  same  for  the  benefit  and  accommodation  of  his  son,  and 
as  the  security  required  by  Viger,  Dewitt  &  Co. 

In  June,  1837,  Albert  Brisbane  conveyed  to  James  Bris- 
bane the  equity  of  redemption  in  the  property  covered  by 
the  mortgage.  In  1851  James  Brisbane  died.  The  defen- 
dant, George  Brisbane,  was  his  son  and  executor,  and,  under 
his  father's  will  and  by  quit-claim  from  Albert  Brisbane, 
had  acquired  all  the  rights  and  interest,  in  the  equity  of 
redemption  in  the  property  so  mortgaged  and  in  the  mort- 
gage itself,  of  his  father  James  and  his  brother  Albert.  All 
the  interest  of  Viger,  Dewitt  &  Co.,  in  the  agreement  made 
with  Albert  Brisbane,  and  in  the  bonds  and  mortgage 
executed  as  security,  had  been  vested  by  assignment  in 
the  plaintifil 

The  referee  held  that  the  agreement  of  November  30, 
1836,  and  the  bond  of  Albert  Brisbane  to  Viger,  Dewitt  ft 
Co.,  could  not  be  enforced,  because  the  agreement  stipulated 
for  a  violation  of  the  statute  law  of  this  state,  but  that  the 
assignment,  by  James  Brisbane  to  Viger,  Dewitt  &  Co.,  of 
the  bond  and  mortgage  executed  by  Albert  Brisbane  was 
not  merely  executory,  but  was  an  executed  act,  and  that 
the  plaintiff,  notwithstanding  the  illegality  of  the  agreoiienl 
of  November  30,  1836,  was  entitled  to  enforce  the  mort- 
gage. Judgment  of  foreclosure  and  for  the  sale  of  the 
mortgaged  premises  was  entered  upon  his  report,  and  was 
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upon  appeal,  afBrmed  by  the  Supreme  Courti  at  general 
term  in  the  eighth  district,  whereupon  the  defendant,  George 
Brisbane,  appealed  to  this  court. 

John  L.  TdUcotty  for  the  appellant. 

Solomon  Gr.  Haven,  for  the  respondent. 

Harris,  J.  The  contract  made  between  Viger,  Dewitt  & 
Co.  and  Albert  Brisbane,  on  the  7th  of  March,  1837,  was 
illegal  and  void,  not  because  it  contemplated  a  violation  of 
the  statute  of  this  state  prohibiting  the  circulation  of  small 
bills,  for  the  contract  has  no  reference  to  the  denomination 
of  bills  to  be  issued,  nor  does  it  appear  that  in  fact  this 
statute  was  ever  violated  by  putting  in  circulation  any  bills 
under  the  denomination  of  $5,  but  the  contract  was  illegal 
for  the  reason  that  its  execution  necessarily  involved  a  vio- 
lation of  the  restraining  act  of  this  state.  Viger,  Dewitt  & 
Co.  were  an  unincorporated  banking  association  at  Mon- 
treal. They  agreed  with  Brisbane  that  they  would  furnish 
him  with  their  bank  notes,  and  he  was  to  employ  the  notes 
so  furnished  in  the  discounting  of  notes  and  the  exchange 
business  at  Buffalo.  The  notes  were  to  be  loaned  and  put 
in  circulation  in  this  state  as  money.  Such  a  transaction  was 
expressly  prohibited  by  law.  (1  jR.  S.',  712,  §  6.) 

Albert  Brisbane,  on  his  part,  executed  a  bond  to  Viger, 
Dewitt  &  Co.,  conditioned  to  repay  the  amounts  which  from 
time  to  time  might  be  advanced  to  him  in  pursuance  of  this 
agreement.  At  the  same  time  and  as  a  part  of  the  same 
transaction,  and  to  secure  the  performance  of  the  condition 
of  the  bond  executed  by  Albert  Brisbane,  James  Brisbane 
assigned  to  Viger,  Dewitt  &  Co.  a  bond  and  mortgage 
which  he  then  held  against  Albert,  and  upon  which  there 
waa  then  due  $37,500.  The  business  contemplated  by  the 
agreement  of  the  seventh  of  Marcli  having  been  closed,  a 
settlement  took  place  on  the  2Sd  of  September,  1840,  ni 
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which  there  was  found  doe  to  Viger,  Dewitt  &  Co.,  fof 
advances  made  by  them  to  Albert  Brisbane,  a  balance  ol 
811,232.  The  plaintiiT,  as  assignee,  now  seeks  to  enforce 
the  collection  of  this  balance  by  a  foreclosure  of  the  mort- 
gage assigned  to  Yiger,  Dewitt  &  Co.  by  James  Brisbane. 

The  familiar  and  well  settled  rule  of  law  applicable  to 
cases  of  this  description  is,  that  the  coiui}  will  not  interfere 
to  grant  relief  to  either  party.  No  court  will  lend  its  aid 
to  a  man  who  founds  his  action  upon  an  illegal  contract 
It  says  to  him  that,  even  though  he  suffer  injustice  at  the 
hands  of  the  defendant,  he  has  no  right  to  invoke  the  assist- 
ance of  the  court,  for  he  himself  has  transgressed  the  lav 
The  rule  is  kindred  to  that  which  refuses  compensation  to  ^ 
party  for  an  injury  resulting  from  the  negligence  of  another 
when  he  has  himself  been  guilty  of  negligence.  In  both  casea 
the  law  leaves  the  parties  in  the  condition  In  which  they 
have  placed  themselves.  It  will  not  attempt  to  measure 
the  degree  of  guilt  with  which,  as  between  themselves,  they  ' 

may  be  chargeable.  It  is  true,  as  was  said  by  Lord  Mans- 
field, in  Holman  v.  Johnson  ( Courp.f  341 ),  that  the  objectioB, 
that  the  contract  was  illegal  as  between  the  parties,  '*  sounds 
very  ill  in  the  mouth  of  a  defendant."  And  yet,  upon  the 
ground  that  public  policy  requires  it,  the  court  steadfastly 
adheres  to  the  rule  of  non-interference;  even  where  the  con- 
tract has  been  fully  executed  by  the  plaintiff,  so  that  the 
defendant  has  the  full  benefit  of  it,  and  it  remains  wholly 
unexecuted  on  the  part  of  the  defendant. 

I  think  the  referee  who  first  decided  this  case,  as  well  as 
the  court  which  affirmed  his  decision,  while  recognizing  the 
integrity  of  this  rule,  have  failed  in  its  application.  The 
assigmnent  and  delivery  of  the  bond  and  mortgage  formed  a 
part  of  the  illegal  transaction.  This  is  undeniable.  Tba 
assignees  thus  became  entitled  to  all  the  benefit  which  they 
could  derive  from  what  had  been  done,  without  callir^ 
upon  the  court  for  assistance.  If  they  could  have  induced 
tne  mortgagor  voluntarily  to  pay  the  amount  due  them,  no 
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court  would  have  aided  the  mortgagee  or  his  representatives 
to  recover  back  the  money  thus  received*  The  answer  then 
would  have  been,  as  it  is  now,  **  both  parties  are  in  fault* 
They  intended  to  violate  the  law,  and,  therefore,  ^potior  est 
conditio  dtfendentis.* "  Albert  Brisbane  agreed  with  Viger, 
Dewitt  &  Co.  to  refund  the  money  they  should  advance  to 
him.  James  Brisbane,  the  better  to  assure  them  that 
Albert  would  do  as  he  had  agreed,  placed  in  their  hands 
the  bond  and  mortgage.  Albert  having  failed  t.o  keep  his 
engagements,  the  plaintiff  asks  the  court  to  aid  him  in  the 
collection  of  the  amount  due  from  Albert  by  a  sale  of  the 
mort^ged  premises.  The  answer  to  this  application,  as 
before,  is,  '*  the  transaction  was  illegal.  *  Potior  est  conditio 
defendentis.^  '* 

Nor  is  the  right  to  take  this  objection  confined  to  the 
parties  to  the  illegal  transaction.  A  third  person,  whose 
obligation,  valid  in  its  inception,  and  against  which,  in  the 
hands  of  a  legal  holder,  he  could  have  no  available  defence, 
may  defend  himself  on  the  ground  of  the  illegality  of  tbe 
transaction  through  which  the  plaintiff  derives  title.  Thus, 
in  Johnson  v.  Bush  (3  Barb.  Ch.  JR.,  207),  a  bill  was  filed  to 
foreclose  a  mortgage  executed  by  Bush  to  the  Globe  Fire 
Insurance  Company,  and  which,  in  the  hands  of  that  corpo* 
ration,  was  a  valid  security;  but  it  had  been  assigned  to  the 
plaintiff  contrary  to  law.  It  was  insisted  by  the  plaintiff's 
counsel,  as  the  court  below  have  decided  in  this  case,  that, 
though  the  assignment  had  been  made  under  an  illegal  con- 
tract, yet,  having  been  fully  executed  and  delivered,  its  effect 
was  to  vest  in  the  plaintiff  a  complete  title  to  the  mortgage ; 
but  it  was  held  that,  as  the  assignment  was  made  in  violation 
of  a  statutory  provision  on  the  subject,  the  plaintiff  had 
acquired  no  legal  or  equitable  right  to  the  mortgage.  So, 
in  Tc  Image  v.  Pell  ( 3  Seld.^  328 ),  the  commissioners  of  the 
canal  fund  of  the  State  of  Ohio  sought  to  enforce  a  valid 
mortgage  which  had  been  assimed  to  tiiem  to  secure  the 
performance  of  an  illegal  contract.    It  was  urged  there,  as  it 
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has  been  held  here,  that  the  aBsignment,  although  illegal} 
was  an  executed  contract;  but  it  was  decided  by  this  court 
that,  as  the  assignment  was  made  to  secure  the  performance 
of  a  contract  which  was  void  for  illegality,  the  assigmnent 
also  was  void,  (xreen  v.  Seymour  (3  Sandf.  Ch.  JR.,  285)  ii 
to  the  same  effect.  So  also  is  Leavitt  v.  Palmer  (3  ComsL^ 
19).  In  the  latter  case,  Bronson,  J.,  in  delivering  the 
opinion  of  the  court,  said :  '^  The  transaction  amounted  to 
this,  neither  more  nor  less :  there  was  a  promise,  which,  though 
founded  on  a  good  consideration,  was  forbidden  by  law,  and 
therefore  void,  and  an  assignment  of  property  in  trust  to 
secure  the  performance  of  the  illegal  promise.  Such  a 
trust  cannot  be  supported."  {Adams  v.  Rotoan,  8  Sme.  ^ 
Mar,,  624;  Scory  on  Prom.  Notes,  §  193.) 

It  was  urged  upon  the  argument  that,  as  the  contract  was 
made  in  a  foreign  country,  and  Viger,  Dewitt  &  Co.  were 
themselves  foreigners,  they  ought  not,  in  the  absence  of 
proof  of  actual  knowledge,  to  be  held  chargeable  with  sucL 
knowledge,  and  therefore  the  parties  are  not  to  be  regarded 
as  in  pari  delicto.  This  might  have  been  true,  if  the  con- 
tract, being  made  in  another  country,  was  also  to  have  been 
performed  there.  But  the  contract  was  to  be  performed  in 
this  state,  and,  in  that  case,  the  parties  must  be  presumed  to 
know  the  laws  of  the  state  where  they  propose  to  cany 
their  agreement  into  effect.  There  cannot  be  one  rule  of 
law  for  the  citizen  and  another  for  the  foreigner  in  reference 
to  the  same  transaction.  (Merchants*  Bank  v.  Spalding,  6 
Seld.,  53;  Hyde  v.  Goodnow,  3  Comst.,  266.) 

My  conclusion  is,  that  the  assignment  in  question  cannot 
be  saved  from  the  fate  of  the  principal  contract  between  the 
parties.  They  tigreed  to  engage  in  a  business  expressly  pro- 
hibited by  statute.  The  assignment  was  executed  as  a  part 
of  one  and  the  same  transaction.  Its  object  was  to  secniv 
to  one  of  the  parties  ultimate  payment  for  the  notes  to  be 
issued  and  put  in  circulation  in  pursuance  of  the  illegal  con- 
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tract*    I  can  see  no  principle  which  would  uphold  the  one 
when  the  other  falls. 

The  judgment  of  the  Supreine  Court  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  the  judges  concurring, 

Tudgment  reversed  and  new  trial  ordered. 


KussELL  &  Annis  v.  Livingston  &  Wells. 

Where  a  package,  delivered  to  common  carriers  for  transportation  along  their 
route,  on  its  w^y  to  a  consignee  upon  a  lateral  route  branching  off  from  that 
of  the  carriers,  is  addressed  to  the  care  of  the  agent  and  representative  of 
the  carriers  at  the  place  where  the  carriage  by  them  is  to  terminate,  such 
address  is  to  be  regarded  as  a  direction  to  have  the  package  stopped  at  the 
place  where  such  agent  is  in  charge  of  the  carriers'  business,  and  does  not 
import  that  upon  receiving  it  he  ceases  to  be  the  agent  of  the  carriers  in 
respect  to  its  custody  and  becomes  that  of  the  consignee. 

Appeal  from  the  Supreme  Court.  The  action  was 
brought  to  recover  the  value  of  a  package  of  money  deli- 
vered to  the  defendants,  as  common  carriers,  to  be  carried  to 
the  plaintiffs,  and  which  was  lost.  Upon  the  trial  at  the 
Ontario  circuit,  the  plaintiffs  proved  the  delivery  at  Amster- 
dam, by  the  teller  of  the  Farmers'  Bank  of  Amsterdam  to 
a  messenger  in  the  employment  of  the  defendants,  and  then 
in  a  railroad  car  used  by  the  defendants  for  the  transporta* 
tion  of  packages  intrusted  to  them,  of  a  package  of  money 
containing  $981.    The  package  was  marked  and  directed.* 

"  Bussell  &  Annis, 

"  Port  Gibson. 
"  Care  of  Dawley, 
"Express  Agent,  Vienna. — $981." 
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and  was  so  directed  In  pursuance  of  the  order  of  the  plaiR- 
tiffs.  It  was  proved  that  the  defendants'  business  was 
carried  on  along  the  line  of  the  Central  railroad  from 
Albany  to  Buffalo,  and  that  they  had  agents  and  kept 
offices  in  the  cities  and  principal  villages  along  the  line  of 
the  railroad,  solely  for  their  express  business.  The  agent 
at  Canandaigaa  was  a  witness  for  the  plaintifis,  and  testified 
that  he  was  in  the  habit  of  receiving  packages  at  the  cars ; 
if  the  place  of  destination  was  on  a  side  route,  off  from  the 
railroad,  he  kept  them  till  they  were  called  for ;  if  directed 
to  persons  in  his  village  he  delivered  them  personally ;  he 
had  an  iron  safe  to  keep  them  in,  which  was  the  joint  pro- 
perty of  himself  and  the  defendants;  he  frequently  received 
express  packages  addressed  to  consignees  off  the  railroad, 

^  and  further  addresscfd  to  his  care  as  ^^  express  agent,"  imd 
that  he  treated  and  delivered  them,  as  he  did  all  other  pack- 
ages, as  before  mentioned.  Dawley,  the  defendants'  agent 
at  Vienna,  was  also  a  witness  for  the  plaintiffs.  He  proved 
the  receipt  of  the  packages  in  question  by  him ;  the  package 
was  kept  over  night,  in  his  office,  in  an  iron  safe  belonging 
to  the  defendants.  He  corroborated  the  testimony  of  the 
agent  at  Canandaigua  as  to  the  defendants'  mode  of  doing 
their  business.  He  further  testified  that  he  was  in  the  habit 
of  sending  packages  to  Port  Gibson,  which  is  off  the  line 
of  the  railroad,  by  a  stage  line  *  the  package  in  qu^tion 
was  sent  in  that  manner  the  next  morning  after  it  arrived 
at  Vienna,  and  was  lost. 

The  defendants'  counsel  asked  the  court  to  nonsuit  the 
plaintiffs,  on  the  ground  that,  from  the  evidence,  the  dutjr 
of  the  defendants  was  to  carry  the  package  to  Vienna  and 
there  deliver  it  to  Dawley,  and,  having  done  that»  their 
liability  was  at  an  end.    The  judge  decided  that  the  defen- 

'dants  were  to  be  held  as  common  carriers  from  Amsterdam 
to  Vienna,  but  not  from  Amsterdam  to  Fort  Gibson ;  and 
that  the  evidence  established  that  Dawley  was  the  agent  of 
the  plaintiffit  to  receive  from  the  defendants  the  package 
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in  question  at  Vienna,  and  that  it  was  delivered  by  the 
defendants  to  him»  and  held  by  him,  as  such  agent,  for 
which  reasons  the  defendants  were  not  liable.  lie  directed 
a  nonsuit  and  the  plaintiffi  took  exceptions.  The  judgment 
thereupon  entered  for  the  defendants  was  on  appeal  affirmed 
by  the  Supreme  Court,  st  general  term  in  the  seventh  dis> 
trict,  and  the  plaintifi  appealed  to  this  court. 

Henry  JR.  SeUm^  for  the  appellants. 

a 

Cambridge  Lmngitonf  for  the  respondents. 

Johnson,  Ch.  J.  The  plaintiffs  were  nonsuited  at  the 
trial,  upon  the  ground  that  the  evidence  established  that 
Dawley  was  their  agent  to  receive  the  package  in  question 
at  Vienna,  and  that  it  was  delivered  by  the  defendants  to 
him  and  received  and  held  by  him  as  Uie  plaintiffi'  agent. 

The  testimony  of  the  defendants'  agent  at  Canandaigua 
showed  that  the  practice  at  his  agency  was  to  retain  pack- 
ages addressed  to  persons  and  places  not  on  the  direct  linet 
of  the  express  routes,  until  they  were  called  for,  or  written 
directions  were  received  from  the  consignee ;  and  that  pack- 
ages so  directed,  and  further  addressed  to  his  care  as  ''  express 
agent,"  were  dealt  with  in  the  same  manner.  Dawley,  the 
agent  at  Vienna,  likewise  stated  that  he  treated  and  delivered 
packages  addressed  to  consignees  off  the  line  of  the  rail- 
road, and  to  his  care  as  ^'  express  agent,"  in  the  same  way 
as  he  did  all  other  express  packages.  He  also  stated  that 
be  had  heard  the  testimony  of  the  Canandaigua  agent  and 
agreed  with  him  as  to  the  defendants'  mode  of  doing  their 
business.  So  fSsur  as  his  recollection  served  him  to  specify 
cases  in  which  he  had  such  packages  addressed  to  persons  off 
the  direct  line,  he  had  received  specific  instructions  from  the 
consignees ;  but  in  one  case  he  thought  he  had  sent  a  pack- 
age to  persons  whom  he  named,  and  could  not  say  whetiier 
or  not  they  had  given  him  any  instmctions.    It  is  manifest 
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therefore,  that  the  ruling  at  the  trial  was  based  upon  the 
legal  effect  of  the  direction  upon  the  package ;  for  all  the 
other  evidence  in  the  case  tended  to  show  that,  according 
to  the  usual  course  of  the  defendants'  business,  what  Daw- 
ley  did  at  Vienna  with  this  package  was  done  as  the  agent 
^f  the  defendants  and  not  of  the  plaintifi. 

Ordinarily,  the  address  of  a  package  to  the  care  of  any 
one  is  an  authority  to  the  carrier  to  deliver  it  to  such  per- 
son ;  but  when  the  person  to  whom  it  is  thus  addressed  is 
the  agent  and  principal  representative  of  the  carrier  hiinself, 
at  the  point  where  the  carriage  is  to  terminate,  it  may  be 
regarded  as  a  mere  expansion  of  the  ordinary  direction  to 
have  it  stopped  at  the  place  on  the  route  where  that  agent 
is  in  charge  of  the  business.  It  should  be  so  regarded ;  for 
there  is  no  probable  reason  why  a  person  sending  a  package 
should  be  supposed  to  choose  to  terminate  the  carrier's 
responsibility  and  substitute  that  of  the  carrier's  agent,  when 
by  such  change  no  new  duty  would  be  created,  and  the 
package  would  be  dealt  with  in  either  case  by  the  same 
person  and  in  the  same  way.  The  only  object  in  giving 
such  a  direction  which  could  be  supposed  would  be  to 
change  the  responsibility  from  the  carrier  to  the  agent 
appointed  by  the  carrier ;  and  as  such  a  change  would  usually 
impair  the  security  of  the  owner,  as  he  must  be  taken 
generally  to  know  more  about  the  carrier  whom  he 
employs  than  about  the  carrier's  agent,  of  whom  he 
will  conajBonly  know  only  the  name,  it  would  be  acting 
against  the  natural  presumptions  which  arise  from  the 
situation  of  the  parties  to  attribute  to  the  owner  such 
an  intention. 

It  was  therefore  erroneous  to  hold  as  matter  of  law  that 
Dawley  received  the  package  as  the  plaintiff's  agent,  and 
there  must  be  a  new  trial. 

Selden,  J.,  expressed  no  opinion.  All  the  other  judges 
concurred,  intending,  however,  to  exclude  any  implication 
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that  the  defendants  were  under  an  obligation  to  transport 
the  package  to  Newark. 

Judgment  reversed  and  new  trial  ordered. 


Wabd  and  another  v.  Dewey. 

A  mortgage  executed  by  a  tenant  in  common  of  the  whole  of  a  farm  of 
which  he  is  in  the  ezclusive  occupation,  but  claiming  no  interest  in  more 
than  the  undivided  one-half  of  the  land  thus  mortgaged,  does  not  constitute 
a  cloud  upon  the  title  of  his  co-tenant,  such  as  a  court  of  equity  will  interfere 
to  remoTe. 

Nor  does  a  Judgment  obtained  for  the  foreclosure  of  such  mortgage,  and  for 
the  sale  of  the  farm  in  an  action  to  which  the  mortgagor  only  is  a  p&rty 
defendant,  and  the  advertising  of  the  whole  farm  for  sale  under  the  Judg- 
ment,  at  the  instance  of  the  plaintiff,  with  the  claim  and  pretence,  on  his 
part,  that  the  mortgagor  had  good  right  to  mortgage  the  entire  ikrm,  and 
that  the  sale  would  cut  off  the  right  of  the  co-tenant  of  the  mortgagor,  con- 
stitute a  cloud  upon  the  title  Justifying  an  appeal  to  a  court  of  equity 
for  its  removal. 

But  a  deed  executed  by  a  party  in  possession,  claiming  title  to  the  whole 
premises  conveyed,  would  constitute  such  a  cloud  as  would  Justify  the 
interference  of  the  court    Per  Selden,  J. 

Appeal  from  the  Supreme  Court.  The  plaintifiEs  averred 
in  their  complaint  that  in  1837  their  father  died  seized  of 
a  farm,  in  Schoharie  county,  leaving  a  widow,  Eleanor,  and 
the  plain tiflTs,  with  two  other  children  (C.  S.  Ward  and  Polly 
Ward),  his  only  heirs-at-law.  That  prior  to  May  3,  1860, 
Polly  Ward  conveyed  all  her  interest  in  the  farm  to  C.  S. 
Ward.  That  on  May  3,  1850,  the  widow,  Eleanor,  whose 
dower  had  never  been  assigned,  and  C.  S.  Ward,  were  in 
the  sole  and  exclusive  occupation  of  the  farm,  and  on  that 
day  executed  a  mortgage  to  secure  $2600  to  the  defendant, 
Dewey,  upon  the  whole  farm.  That  they  had  no  power  or 
authority  to  execute  a  mortgage  upon  any  part  of  the  farm, 
except  the  one-half  belonging  to  Chapman  S.  Ward  in  his 
own  right  by  descent,  and  as  purchaser  from  Polly,  and 
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that  neither  of  them  then  or  since  have  claimed  any  interest 
in  more  than  one-half  of  said  farm.  That  the  definidant 
Dewey,  knew  when  he  received  the,  mortgage  that  the 
plaintifis  were  the  owners  of  the  undivided  half  of  the  farm, 
and  that  the  said  mortgagors  had  no  right  or  authority  to 
give  a  mortgage  upon  more  than  the  undivided  half  thereof. 
That  the  defendant,  Dewey,  had  commenced  an  action 
against  the  mortgagors,  and  obtained  therein  judgment  for 
a  foreclosure  of  the  mortgage  and  the  sale  of  the  farm. 
That  he  had  caused  notice  of  a  sale,  under  such  judgment, 
of  the  whole  farm,  to  be  published  and  posted,  as  required 
by  law  upon  judicial  sales.  That  the  mortgage  and  judg- 
ment, so  far  as  they  purported  to  cover  the  undivided  half 
of  the  farm  belonging  to  the  plaintiffs,  were  a  cloud  upon 
their  title,  and  that  a  sale  under  them  would  be  highly 
injurious  to  the  interests  of  the  plaintiffs.  That  the  defen- 
dant claims  and  pretends  that  the  mortgagors  had  power  to 
execute  the  mortgage  as  a  valid  lien  upon  the  whole  farm, 
and  that  a  sale  under  the  mortgage  would  cut  off  all  the 
right  and  title  of  the  plaintiff  as  heirs-at-law.  That  the 
plaintiffs  had  requested  the  defendant  not  to  sell  the  half 
of  the  farm  belonging  to  them,  but  that  he  persisted  in 
declaring  his  determination  to  sell  the  whole  farm  under 
the  notices  aforesaid.  The  complaint  further  averred  "  that 
the  mortgagors  claim  no  interest  in  the  said  farm  adverse  to 
the  title  of  these  plaintiffs  to  the  one  undivided  half  of  said 
farm,  and  are  willing  that  the  title  of  the  plainti&  thereto 
should  be  established."  The  plaintiiBb  prayed  an  injunctioD 
to  restrain  the  sale ;  that  their  title  to  an  undivided  half  of 
the  farm  might  be  quieted,  and  that  the  judgment  and  mort 
gage,  so  far  as  they  purported  to  be  a  lien  on  such  undivided 
half,  might  be  set  aside.  The  defendant  demurred  to  the 
complaint.  At  a  special  term,  held  by  Mr.  Justice  Harbis, 
the  defendant  had  judgment  on  the  demurrer,  but  was  denied 
costs.  On  appeal  this  judgment  was  reversed,  at  general 
term  in  the  sixth  district,  and  the  demurrer  overruled,  with 
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judgment  for  the  relief  demanded  in  the  complaint  unless 
Hie  defendant  should  elect  to  pay  costs  and  answer  within 
thirty  days.  The  defendant  declined  to  avail  himself  of 
the  right  to  answer,  and  final  judgment  having  been  per* 
fected  against  him,  appealed  to  this  courts 

•  James  E.  Dewey  ^  for  the  appellant. 

Zr.  Tremain,  for  the  respondents 

Pbatt,.  J.  It  may  be  assumed,  I  think,  that  at  tbe  time 
of  the  commencement  of  this  suit  the  plaintiffs  were  in 
possession  of  the  premises  as  tenants  in  common  with  the 
mortgagors  of  the  defendant.  This  fact  is  not  directly 
averred  in  the  complaint,  but  it  would  seem  to  follow  as  a 
legal  deduction  from  the  facts  that  are  averred  therein.  It 
is  alleged  in  the  complaint  that  the  ancestor  under  whom  the 
plaintiffi  claim  to  hold  by  inheritance,  died  seized  in  fee  of 
the  premises,  leaving  the  plaintifis,  Chapman  S.  Ward  and 
one  other  child,  heirs-at-law,  and  that  the  mortgagors.  Chap- 
man S.  Ward  and  the  widow,  at  the  time  of  the  execution 
of  the  mortgage,  although  in  the  exclusive  occupation, 
claimed  no  interest,  nor  did  they  at  the  commencement  of 
the  suit  claim  any  interest  in  more  than  an  undivided  one- 
half  of  the  land  thus  mortgaged.  There  is  nothing,  there- 
fore, in  these  allegations  to  overthrow  the  presumption  that 
all  the  heirs  remained,  at  least  in  contemplation  of  kw,  in 
possession  as  tenants  in  common  up  to  the  time  of  the  com- 
mencement of  the  suit. 

Assuming  this  to  be  the  relation  which  the  owners  of  the 
premises  sustained  to  each  other  at  the  time  of  the  execu- 
tion of  the  mortgage,  we  come  to  the  principal  question  in 
the  case,  to  wit,  whether  the  mortgage  purporting  to  be 
executed  upon  the  whole  premises  created  such  a  cloud 
upon  the  title  of  the  plaintiffs  as  to  call  for  the  interposition 
of  the  equitable  powers  of  the  court  to  remove  it.    I  do 
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not  conceive  that  the  proceedings  to  foreclose  this  mortgage 
can  at  all  afiect  the  question.  If  the  mortgage  itself  creates 
no  cloud  upon  the  title  of  the  plaintifis,  the  proceedings  to 

^  foreclose  the  equity  of  redemption  have  added  nothing  to  it 
The  rule  is  well  settled  that  when  a  defect  appears  upon 

1^  the  face  of  the  record  through  which  the  opposite  party  can 
alone  claim  title,  there  is  not  such  a  cloud  upon  the  title  aa 
to  call  for  the  exercise  of  the  equitable  powers  of  the  court 
to  remove  it.  ( Cox  v.  Clifty  2  CofnsUi  118 ;  PiersoU  v.  J^UoU, 
6  Peters,  95.)  But  when  such  claim  appears  to  be  valid 
upon  the  face  of  the  record,  and  the  defect  can  only  be  made 
to  appear  by  extrinsic  evidence,  particularly  if  that  evidence 
depends  upon  oral  testimony  to  establish  it,  it  presents  a 
case  for  invoking  the  aid  of  a  court  of  equity  to  remove  it 
as  a  cloud  upon  the  title.  The  cas&  of  fraud  in  procuring  a 
deed  to  be  executed  which  apparently  conveys  the  title,  or 
the  case  of  the  sale  of  land  by  a  sheriff  and  the  execution 
of  a  deed  to  the  purchaser  after  redemption,  or  a  sale  upon 
a  paid  judgment,  is  a  familiar  illustration  of  a  case  of  the 
latter  kind. 

The  question  then  is,  to  which  of  these  two  classes  does 
the  case  at  bar  belong.  If  the  ancestor  in  this  case  had  exe- 
cuted a  deed  of  conveyance  to  his  children  of  the  premises, 
to  be  held  by  them  equally  as  tenants  in  common,  the  defect 
in  ^he  defendant's  claim  to  the  plaintiffs*  portion  of  the 
premises  would  be  apparent  upon  the  record,  and  no  one 
would  dispute  but  that  it  belonged  to  the  class  first  above 
suggested.  But  I  am  unable  to  distinguish  such  a  case 
from  the  one  before  us.  It  is  true  the  deed,  as  a  mere  instru- 
ment, is  well  enough,  and  no  flaw  appears  upon  it,  taking  it 
separately  from  the  chain  of  title  of  which  it  forms  a  link. 
But  looking  at  it  thus,  it  of  course  shows  no  title  at  allt 
and  would  be  deemed  perfectly  harmless,  affecting  in  no 
manner  the  title  of  the  plaintifls.  It  is  only  as  a  link  in  a 
thain  of  title  that  it  can  have  any  effect.  It  will  therefore 
Decome  necessary  for  any  person  claiming  under  this  deed 
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to  show  the  relation  which  the  grantors  held  to  the  ancestor 
who  died  seized  of  the  premises;  and  the  moment  that  is 
shown,  the  deed,  instead  of  constituting  a  conveyance  of  the 
whole  premises,  constitutes  a  conveyance  of  one  undivided 
half  only.    I  know  of  no  better  method  of  illustrating  this 
than  by  assuming  that  the  foreclosure  is  completed  by  a 
sale,  and  that  the  purchaser  brings  an  action  to  recover  pos- 
session.   Proof  of  title  in  the  ancestor,  and  of  the  mortgage 
with  the  requisite  proceedings  to  foreclose,  would  show  no 
title  at  all.    There  would  be  a  palpable  defect  in  the  record, 
growing  out  of  the  want  of  proof  of  any  title  in  the  mort- 
gagors.   It  would  be  manifestly  necessary  for  the  claimant 
to  supply  this  defect.    Without  evidence  to  supply  it,  no 
one,  I  think,  would  contend  that  there  was  any  cloud  upon 
the  title  sufficient  to  call  for  the  aid  of  a  court  of  equity. 
A  court  of  law  would  not  hesitate  to  nonsuit  upon  such 
proof  of  title.    But  to  supply  this  defect  it  would  be  neces^ 
sary  for  the  claimant  to  show  the  relation  which  the  mort- 
gagors held  to  the  ancestor;  and  then  it  would  appear  that 
they  only  owned  an  undivided  half  of  the  premises,  although 
they  had  assumed  to  mortgage  the  whole.    As  soon,  there- 
fore, as  this  relation  should  be  established,  the  defect  in  the 
title  of  the  claimant  would  be  manifest  upon  the  record 
itself,  as  clearly  as  it  would  if  the  heirs  had  clemmed  under  a 
recorded  conveyance  to  them  from  the  ancestor.    It  seems 
to  me,  therefore,  to  present  plainly  a  case  in  which  the 
defect  in  the  claim  appears  upon  the  face  of  the  record. 

It  seems  to  have  been  assumed,  at  general  term  in  the 
court  below,  that  the  miortgagors  were  in  possession  at  the 
time  of  executing  the  mortgage ;  and  the  decision  of  the  case 
seems  to  have  been  based  somewhat  upon  that  assumption. 
I  have  shown  that  this  assumption  is  erroneous,  but  if  it  is 
not  I  cannot  perceive  how  that  strengthens  the  plainti£b* 
case.  The  complaint  expressly  avers  that  the  mortgagors, 
at  the  time  of  executing  the  mortgage  and  up  to  the  com- 
mencement of  this  suit,  made  no  claim  of  title  to  any  more 
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than  their  actual  interest  in  the  premises.  Possession  witlioiit 
claim  of  title  is  not  a  very  important  element  in  the  clediio» 
tion  of  title.  There  is  no  statute  of  limitation  to  the  ri^ 
of  entry  as  against  a  squatter  of  that  kind. 

But  if  we  assume  that  the  mortgagors  were  at  the  time 
of  executing  the  mortgage,  and  now  are,  in  the  exclusiiw 
possesBsion  of  the  premises,  holding  adversely,  there  woold 
still  be  no  necessity  of  resorting  to  a  court  of  equity  for 
relief.  The  legal  action  to  recover  the  possession  would 
afford  ample  relief.  It  is  only  parties  in  possession,  or  who 
hold  some  future  estate  which  gives  them  no  right  to 
immediate  possession,  upon  whom  any  necessity  rests  of 
resorting  to  a  court  of  equity  for  aid  to  remove  a  cloud 
from  their  title.  But  when  they  have  the  right  to  imme- 
diate possession,  the  common  law  action  of  ejectment,  as 
it  was  formerly  called,  with  a  trial  by  jury,  is  the  proper 
remedy. 

It  was  suggested  upon  the  argument,  in  behalf  of  the 
plaintiffi,  that  the  purchaser  upon  the  mortgage  sale  might 
make  the  mortgage  title  the  basis  of  an  adverse  possession, 
which,  in  time,  might  bar  the  plaintiffi*  right.  This  point 
seems  to  me  to  be  based  upon  some  confusion  of  ideas.  If 
the  plaintiffs  are  now  in  possession,  I  cannot  comprehend 
how  any  adverse  possession  can  be  set  up  against  them  so 
long  as  they  continue  in  possession.  And  if  they  are  out  of 
possession,  the  fear  that  they  will  neglect,  themselves,  to 
assert  their  title  for  twenty  years,  until  their  right  of  entry 
shall  be  barred  by  the  statute  of  limitations,  is  a  species  of 
quia  timet  for  which  the  principles  of  equity  jimsdictioQ 
suggest  no  remedy  The  fear  by  a  party  of  his  own  negli- 
gence affords  no  ground  of  relief  in  a  court  of  equity ;  at 
least,  I  have  found  no  precedent  for  such  a  case. 

In  fine,  I  think  the  cases  of  Cox  v.  Clift  and  PiersoU  t. 
Elliott  (mpra)  were  much  stronger  than  tiie  case  at  bar  fcf 
the  interposition  of  a  court  of  equity. 
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Upon  the  whole*  therefore,  I  think  the  jadgment  of  the 
general  teim  should  be  reversed,  and  that  of  the  special 
term  afiSrmed,  with  costs  of  appeal  to  the  general  term. 

Selden,  J.  The  jurisdiction  exercised  by  courts  of  equity 
in  setting  aside  and  canceling  void  instruments  will  appear 
to  be  involved  in  some  confusion,  unless  the  proper  distinc- 
tions aoe  observed.  Bills  have  been  filed  for  the  purpose 
of  canceling  promissory  notes,  bills  of  exchange,  poUcies  of 
insurance,  bonds,  &c.,  as  well  as  deeds,  mortgages  and  other 
instruments  affecting  real  estate;  and  all  these  have  been 
repeatedly  entertained  by  the  courts.  There  is,  however, 
aa  obvious  distinction  between  those  instruments  which 
merely  create  a  personal  claim  against  a  complainant,  and 
those  which  affect  his  property,  and  especially  his  real  estate. 
The  first  can  mrelj  do U  any  injmy  l  long  as  they  remain 
dormant,  while  the  latter  may  create  such  a  cloud  upon  his 
title  as  seriously  to  impair  its  value. 

In  the  first  of  these  two  classes  of  cases,  the  question  is 
involved  in  some  doubt,  whether  courts  of  equity  wilj  inter- 
fere to  set  aside  the  instrument,  where  there  is  a  complete 
defence  at  law.  Lord  Thublow  was  inclined  not  to  enter- 
tain jurisdiction  in  such  cases.  {Ryan  v.  Machnatk,  3  Bro. 
C.  C.f  15 ;  Colman  v.  Sarrd^  1  Fe«.,  50 ;  Hilton  v.  Barrow^ 
id*f  284.)  But  Lord  LouGHBOBonGH,  afterwards,  in  Nevmuin 
V.  Winer  (2  Fe«.,  483),  and  Lord  Eldon,  in  Bromley  v.  HoU 
land  (7  id.,  3),  and  in  Jervis  v.  White  {id,,  413),  took  the 
opposite  ground.  Chief  Baron  Richards,  also,  in  Duncan 
V*  Worrall  { 10  Price,  31 ),  admitted  with  apparent  reluctance 
that  relief  might  be  given  in  equify  against  a  policy  of  insur- 
anoe,  notwithstanding  it  was  entirely  void  at  law. 

In  cases,  however,  wheibe  the  title  to  real  estate  is  or  may 
be  affected,  it  seems  never  to  have  been  regarded  as  a  suffi- 
cient objection  to  a  bill  seeking  relief  in  equity,  that  the 
complainant  has  a  perfect  legal  defence.  The  distinction 
leems  to  have  been  first  practicallv  taken  in  the  case  of 
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Byne  y.  Vivian  (6  Ves.,  604),  which  belongs  to  a  clasB  of 
English  cases  known  as  the  annuity  cases.  It  was  a  bill  to 
set  aside  and  cancel  an  annuity  bond,  and  came  before  Loid 
Chancellor  LouaHBOROUGH,  in  1800.  In  1797,  three  years 
before,  the  same  learned  chancellor  had  decided  the  case 
of  Franco  v.  Bolton  (3  Ves.^  371),  refusing  to  set  aside  a 
similar  bond,  although  void,  on  the  ground  that  since  the 
case  of  Collins  v.  Blantem  (2  WHs.f  341),  the  defence  was 
available  at  law.  In  Byne  v.  Vivian^  however,  he  sustained 
the  bill  and  canceled  the  bond. 

On  looking  into  the  latter  case  we  see  a  plain  reason  for 
this  apparent  inconsistency.  In  Franco  v.  BoUon  the  annuity 
was  secured  by  the  mere  personal  bond  of  the  grantor,  whfle 
in  Byne  v.  Vivian  the  bond  was  accompanied  by  a  mortgage 
of  real  estate.  The  arguments  of  counsel  in  this  last  case 
are  worthy  of  notice,  as  initiating,  or  at  least  insisting  upoD, 
two  distinctions,  both  of  which  have  become  a  part  of  tiie 
settled  law  on  this  subject.  The  objection  to  the  annuity 
arose  under  the  act  of  17  George  IIL  {ch.  £6),  called  the 
annuity  act,  which  provided  that  "  a  memorial  of  every  deed, 
bond,  mstrument,  or  other  assurance,  whereby  any  annuity 
should  be  granted  after  the  passing  the  act,  should  be  enrolled 
in  the  Court  of  Chancery,"  &c.  The  memorial  in  this  case 
was  defective  and  jthe  annuity  void.  Mansfield,  for  the 
defendant,  insisted  that  the  court  ought  not  to  entertain 
jurisdiction,  for  the  reason  not  only  that  there  was  a  good 
defence  at  law,  but  that  that  defence  appeared  upon  the  face 
of  the  proceedings  under  which  the  defendant  must  claim. 
He  said :  ''  In  this  case  the  proof  lies  upon  the  person  who 
wishes  to  avail  himself  of  the  instrument.  He  must  prodnux 
a  memorial;  and  if  he  does  not,  the  other  party  may  get  a 
copy  of  it  from  the  office." 

Sir  John  MrrFOHD,  on  the  other  hand,  pressed  the  con- 
sideration  that  the  securities  affected  the  title  to  real  estate. 
He  said :  "  This  is  an  incumbrance  upon  the  estate,  which 
cannot  be  disposed  of  till  this  term  is  disposed  of.    A  court 
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of  equity  has  taken  Jurisdiction  in  cases  where  the  security 
has  been  void  at  law.  The  party  has  a  right  to  come  to  have 
the  property  cleared,  and  that  the  other  shall  not  retain  the 
security  merely  to  keep  a  cloud  upon  the  title."  It  goes  to 
show  the  force  of  the  consideration,  that  the  securities  were 
a  cloud  upon  the  title,  that  it  was  sufficient,  in  the  view  of 
the  chancellor,  to  overcome  the  very  cogent  argument  of 
Mr.  Mansfield. 

The  case  of  Btjne  v.  Potter  (5  Fe».,  609)  arose  immedi- 
ately after  that  of  Byne  v.  Vivian^  and  being  precisely  similar 
was  decided  in  the  same  way. 

A  few  months  afterwards  the  case  of  Bromley  v.  Holland 
(5  Ve8,j  610),  an  annuity  case,  similar  in  its  features  to  the 
two  last,  came  before  the  Master  of  the  Bolls,  who  hesitated 
to  follow  the  decision  of  Lord  LonOHBOROUOH,  and  made  a 
somewhat  modified  decree ;  but  when  the  case  came  up  on 
appeal  (7  Fe».,  3),  Lord  Eldon,  who  had  succeeded  Lord 
LoDGHBOBOuaH  as  chancellor,  reversed  the  decree  of  the 
Master  of  the  Rolls,  and  made  a  decree  in  accordance  with 
the  decisions  in  Byne  v.  Vivian  and  Byne  v.  Potter.  In  doing 
this  he  seems  to  have  been  influenced  mainly  by  the  distinc- 
tion taken  by  Sir  John  Mitford,  in  Byne  v.  Vivian,  between 
mere  personal  securities  and  those  which  create  a  cloud  upon 
title.  He  says :  "Whatever  diflerence  there  may  have  been 
in  such  cases  (upon  bills  of  exchange,  notes,  &c.),  it  seems 
to  me  there  is  considerable  difference  between  the  case  of  a 
bill  of  exchange,  upon  which,  on  the  face  of  it,  there  can  be 
no  demand,  and  an  instrument  which,  upon  the  face  of  it, 
purports  to  affect  real  property;"  but  he  also  said  that  if 
the  question  were  res  Integra  his  mind  "would  be  consider- 
ably affected  by  the  very  able  argument  addressed  to  the 
court  by  Mr.  Mansfield,  in  Byne  v.  VivianJ** 

That  argument  would  no  doubt  have  prevailed,  but  for 
tlie  great  weight  given  to  the  consideration  that  the  securi- 
ties cast  an  apparent  shade  over  the  title.  The  distinction 
between  cases  where  the  invaliditv  of  the  instrument  appears 
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upon  its  face  and  where  it  does  not,  is  now  nniversally 
recognized ;  although  Chancellor  Kent,  in  HandUon  y.  Cttm- 
mings  (1  John.  Clu  A.,  517),  came  to  the  conclusion,  after 
ail  elaborate  review  of  iiie  cases,  Uiat  it  was  unsound.  Td 
Simpson  v.  Lord  Howden  (3  MyL  !f  Craig^  99),  Lord  Chan- 
cellor CoTTENHAM  allowed  a  demurrer  to  a  bill,  filed  to  set 
aside  an  agreement  void  as  against  public  policy,  on  the 
ground  that  the  illegality  was  apparent  upon  the  face  of  the 
instrument.  The  same  has  been  held  in  several  cases  in  our 
own  and  other  American  courts.  {Mayor ^  ^t:.,  of  Brooklyn 
V.  MeseroUj  26  Wend.j  136 ;  Van  Dorm  v.  Mayor,  4*^.,  </ 
N.  Y.,  9  Paige,  388 ;  Cox  v.  Clijl,  2  Comt.,  118 ;  Piersa 
V.  EUiotU  6  Peters,  95.  )> 

But  none  of  these  cases  contain  anything  which  in  tho 
least  impairs  the  doctrine  advanced  in  Byne  v.  Vivian  and 
the  subsequent  cases,  that  a  court  of  equity  will  entertain 
jurisdiction  of  a  suit  to  set  asdde  a  deed  or  instrument, 
although  it  may  be  void  at  law,  provided  it  pmports  to 
affect  real  estate  and  will  cast  a  cloud  upon  it.  They  merely 
ingraft  upon  that  doctrine  this  additional  proviso,  viz.,  that 
if  its  invalidity  appears  upon  the  face  of  the  deed  itself,  or 
of  the  proceedings  which  the  party  claiming  under  it  must 
necessarily  produce  in  order  to  establish  a  title,  the  court 
will  not  relieve. 

It  is  suggested  that  in  this  case  the  defect  does  appeal 
upon  the  face  of  the  mortgage,  as  it  is  not  executed  and 
does  not  purport  to  be  executed  by  the  plainti£i.  That 
defect,  however,  does  not  become  apparent  until  the  plaintifls 
have  first  established  their  title  by  extrinsic  evidence.  It  is 
clearly,  therefore,  not  a  case  where  the  invalidity  of  the 
instrument  appears  upon  its  face ;  neither  is  it  a  case  in  which: 
in  the  graphic  language  of  Judge  GAUDmEB,  in  Cox  v.  Clifi 
(swpra),  the  plaintiffs  have  "  a  perfect  legal  defence  writtec 
down  in  the  title  deeds  of  their  adversary."  None  of  tiie 
cases,  therefore,  in  which  relief  has  been  denied  upon  that 
ground,  have  any  direct  bearing  upon  this. 
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Does  the  mortgage  in  question,  then,  create  a  cloud  upon 
the  plaintiffs'  title  ?  None  of  the  cases  define  what  is  meant 
by  a  cloud  upon  title,  nor  attempt  to  lay  down  any  general 
rules  by  which  what  will  constitute  such  a  cloud  may  be 
ascertained.  Each  case  see^s  to  have  been  decided  upon 
its  own  peculiar  circumstances.  There  are  some  things, 
however,  which  may  be  regarded  as  certain :  a  cloud  upon 
a  title  does  not  mean  a  legal  as  contradistinguished  from  an 
equitable  title ;  a  deed,  as  we  have  seen,  may  constitute  a 
cloud  upon  the  title,  although  the  defence  is  as  perfect  in 
law  as  in  equity.  It  is  to  be  inferred  from  the  cases,  as  vreW 
as  from  the  natural  import  of  the  term,  that  anything  is  al 
cloud  which  is  calculated  to  cast  doubt  or  suspicion  upon 
the  title,  or  seriously  to  embarrass  the  owner,  either  in 
maintaining  his  rights  or  in  disposing  of  the  property* 

On  the  other  hand  it  is  equally  clear  that  the  mere  exist- 
ence of  a  deed  purporting  to  convey  certain  premises,  but 
accompanied  by  no  circumstances  giving  it  apparent  validity, 
would  not  operate  as  such  a  cloud  upon  the  title  as  to  jus- 
tify the  interposition  of  the  court.  If  an  entire  stranger 
assumes  to  convey  the  premises  to  which  he  has  no  shadow 
of  title,  and  of  which  another  is  in  possession,  no  real  cloud 
is  thereby  created.  There  is  nothing  to  give  such  a  deed 
even  the  semblance  of  force.  It  can  never  be  used  to  the 
serious  annoyance  or  injury  of  the  owner.  A  word  ol 
explanation  would  dissipate  the  apparent  cloud. 

But  it  may,  I  think,  b^  safely  assumed  that  when  such 
circumstances  exist,  in  connection  with  a*  deed,  as  not  only/ 
give  to  it  an  apparent  validity,  but  will  enable  the  grantor 
to  make  out  a  prima  fade  title  under  it,  a  cloud  is  created] 
It  cannot  be  necessary,  to  constitute  a  cloud,  that  the  con- 
veyance should  be  sufficient  per  *c,  without  being  connected 
with  any  other  evidence,  to  make  out  a  prima  fade  title ; 
because  no  conveyance,  even  if  valid,  could  do  this.  In 
showing  title  under  a  deed  by  the  grantee  himself,  or  in 
showing  that  the  deed  constitutes  a  cloud  upon  another'a 
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title,  it  is  necessary  to  show  some  sort  of  title,  either  real 
or  apparent,  in  the  grantor.  But  is  it  material  in  what 
manner  the  title  of  the  grantor  is  shown?  Suppose  a 
grantee  in  a  deed,  void  for  some  reason  not  appearing  upon 
its  face  nor  in  any  of  the  previous  deeds,  is  able  to  show  a 
regular  chain  of  conveyances  from  the  people  of  the  state 
down  to  his  immediate  grantor,  then,  of  course,  no  one 
could  doubt  that  the  deed  would  constitute  a  cloud  upon 
the  title.  But  suppose  in  tracing  back  the  title  to  its  ulti- 
mate source,  a  grantor  is  found  who  was,  at  the  time  of  the 
conveyance,  in  actual  possession  of  the  premises,  is  it  neces* 
sary  to  go  farther  ?  It  clearly  would  not  be,  in  making  title 
under  the  deed ;  neither,  I  apprehend,  could  it  be  in  showing 
that  the  deed  created  a  cloud  upon  the  title.  Were  it 
otherwise,  a  cloud  could  never  be  shown  short  of  showing  a 
chain  of  conveyances  from  the  people  down.  Can  it  make 
any  difference,  then,  how  far  back  it  is  necessary  to  go 
before  arriving  at  a  grantor  in  possession  ?  Is  not  the  evi- 
dence of  title  just  as  strong  in  case  the  immediate  grantor, 
as  if  any  remote  grantor,  was  in  possession  ?  There  can  be 
but  one  answer  to  these  questions. 

Let  us,  then,  apply  these  principles  to  the  present  case. 
The  mortgagors,  owning  one-half  the  premises  and  being  in 
possession  of  the  whole,  execute  a  mortgage  upon  the  whole. 
These  facts  would  be  sufficient  to  maintain  an  ejectment 
suit  against,  the  plaintiffs,  and  to  turn  them  out  of  posses- 
sion. Can  it  be  said  that  a  deed  which  would  enable  the 
grantor  to  overcome  the  prima  fade  evidence  of  title  which 
actual  possession  affords,  does  not  constitute  a  cloud  upon 
the  title?  It  is  no  answer  to  say  that  the  plaintifli,  by  intro* 
ducing  evidence  on  their  part,  could  overthrow  the  title 
made  under  the  mortgage.  This  is  so  in  every  case  where  a 
mere  cloud  exists. 

It  is  said  that,  to  maintain  the  suit,  the  plaintiffs  '^  must  be 
in  danger  of  or  must  have  cause  to  fear  an  injury  or  obstruc- 
tion to  their  legal  title,*'  and  that  the  fear  must  be  well 
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founded.  This  position  I  think  unsound.  The  idea  of  real 
danger  is  not  necessarily  involved  in  that  of  a  cloud  upon 
title.  If  the  title  is  obscured,  so  as  to  render  the  right  of 
the  real  owner  less  clear,  there  is  a  cloud.  If  it  will  embar- 
rass the  owner  in  making  a  sale  of  the  property,  he  is 
injured;  and  this  consideration  was  urged  in  the  earliest 
cases  on  the  subject,  as  will  be  seen  by  referring  to  the 
argument  of  Sir  John  Mitford,  in  Byne  v.  Vivian  ( 5  Ves.^ 
604). 

Another  position  taken  by  the  defendant's  counsel  is,  that 
as  the  mortgagors  and  the  plaintiffs  were  tenants  in  com- 
mon, the  possession  of  one  was  the  possession  of  all.  This, 
in  my  view,  is  the  most  plausible  answer  given  to  the 
plaintiffs'  case.  The  complaint,  however,  avers  that  the 
mortgagors  were  in  the  sole  and  exclusive  occupation  of 
the  premises ;  and  this  allegation  is  admitted  by  the  demur- 
rer. The  possession  of  one  tenant  in  common  may  be 
exclusive,  where  his  co-tenant  is  ousted.  The  point  rests, 
therefore;  upon  the  distinction  between  occupation  and  pos- 
o€;88ion.  There  is,  no  doubt,  a  distinction  between  the  two, 
oecause  there  may  be  a  legal  or  constructive  possession 
where  there  is  no  actual  occupation.  This,  however,  can- 
not, I  think,  be  material  in  the  present  case.  Suppose  an 
ejectment  suit  brought  upon  a  claim  of  title  under  this 
mortgage :  all  that  the  plaintiff  would  have  to  show  would 
be  the  mortgage  and  exclusive  occupation  by  the  mort- 
gagors. The  plaintiffs  in  this,  case,  having  no  actual  posses- 
sion, but  at  most  only  a  constructive  possession,  would  be 
as  effectually  driven  to  the  proof  of  their  title,  by  that  evi- 
dence, as  if  there  bad  been  no  tenancy  in  common. 

The  complaint  alleges  that  the  defendant  has  proceeded  to 
foreclose  the  mortgage,  and  has  obtained  the  usual  judgment 
of  foreclosure ;  and  that  he  has  published  a  notice  of  sale 
in  which  he  describes  the  entire  farm  as  the  premises  to 
be  sold.  Under  these  circumstances  my  own  conclusion 
would  have  been  that  the  mortgage  does  create  a  cloud  upon 
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,  the  title  of  the  plaintiffs,  and  that  the  judgment  should  be 
affirmed;  but  my  associates  think  that  the  case  does  noi 
show,  in  other  words  that  the  demurrer  does  not  admiti 
that  the  mortgagors  were,  at  the  time  of  the  ezecutioo  -  ol 
the  mortgage,  in  .the  exclusive  possession  of  the  mortgaged 
premises,  and,  assuming  that  they  are  right  in  this,  I  concede 
that  the  judgment  should  be  reversed. 

Roosevelt,  J.,  concurred  in  the  opinion  of  Seldek,  J. . 
all  the  others  in  that  of  Pbatt,  J. 

Judgment  at  general  term  reversed,  and  that  at  specia* 
term  afi^rmed. 
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The  execution  and  delivery  of  a  deed  by  the  vendor,  pursuant  to  an  execnion 
contract  for  the  sale  of  land,  a  portion  of  the  purchase  money  remaliuL 
unpaid  and  no  fVesh  security  therefor  being  taken,  does  not  extinguish  tht 
contract  In  respect  to  a  provision  therein  for  an  increase  or  rebate  of  the 
purchase  money  in  proportion  to  any  excess  or  deficiency  which  might  exist 
in  the  quantity  of  land. 

An  executory  agreement,  verbal  or  written,  for  the  performance  of  distbct 
and  separable  provisions  is  not  merged  or  superseded  by  a  ssbsequent 
written  contract  in  execution  of  a  part  only  of  such  provision^  witboaft 
other  evidence  of  an  intent  that  it  should  be  extinguished. 

An  agreement  for  the  sale  of  a  &rm  for  the  price  of  $7260,  the  deed  U>  be  exe- 
cuted by  the  vendor  upon  the  payment  of  $5200,  and  the  execution  of  a 
mortgage  by  the  vendee  to  secure  the  payment  of  the  remaining  fSOOO  Id 
a  year  thereafter,  contained  a  provision  that  if  the  ftnn  should  enceed  or 
ftll  short  of  one  hundred  and  thirty  acres,  the  vendee  would  pay  or  the 
vendor  would  rebate  fbr  the  excess  or  deficiency  at  the  average  i-tioe  per 
acre  ai  which  the  flum  was  sold.  The  deed  was  executed,  with  a  d«erip> 
tion  of  the  land,  by  metes  and  bounds,  as  containing  one  hundred  afid  thirty 
acres,  more  or  less,  $2750  then  remaining  unpaid,  and  no  mortgafe  bsiog 
executed  to  secure  the  same.  The  original  contract,  of  which  but  ow  copy 
had  been  executed,  was  retained  by  the  scrivener  until  the  final  payment 
for  the  land  had  been  made,  when  it  was  delivared  by  bbn  to  the  teodes, 
la  the  presence  and  with  the  absent  of  the  vendor^  with  the  Intent  didued 
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by  the  scrivener  that  the  vendee  mfglit  hare  hif  remedy  in  caee  the  bad 
•honld  fiJl  short  of  one  hundred  and  thirty  acres ;  ffeld,  That  the  vendee 
could  maintain  his  action  upon  the  contract  for  a  deficiency  in  the  quantity 
oitland. 

Afpeal  from  a  judgment  of  the  Supreme  Court  The 
action  was  brought  to  recoyer  about  $1000^  alleged  to  have 
been  orerpaid  by  the  plaintiff  upon  the  purchase  of  a  farm 
from  the  defendant.  The  case  was  tried  before  a  justice, 
without  a  jury.  By  articles  of  agreement  dated  November 
4th,  1845,  and  which  were  executed  under  the  hands  and 
seals  (^  the  parties,  the  defendant  agreed  to  sell  to  the 
plaintiff  the  farm  on  which  the  former  resided,  in  New  Scot- 
land, Albany  county,  for  the  sum  of  $7200 ;  SIOOQ  to  be 
paid  at  the  date  of  the  articles,  $200  on  the  fourth  day  of 
December  then  next,  and  $4000  on  the  1st  day  of  April, 
1846,  at  vtrhich  time  the  premises  were  to  be  conveyed  and 
possession  given  to  the  plaintiff;  and  the  remaining  $2000 
was  to  be  secured  by  bond  and  mortgage  on  the  premises, 
payable  on  the  1st  day  of  April,  1847.  Interest  was  to  be 
paid  annually.  The  articles  contained  the  following  clause: 
**  And  the  said  Waine  agrees  that,  if  the  said  farm  does  not 
hold  out  or  contain  130  acres  of  land,  he  will  make  a  deduc- 
tion of  what  the  average  price  piir  acre  is  to  the  cost  of  the 
whole  farm;  and  the  said  Witbeck  agrees  to  pay  in  the 
same  ratio  per  acre,  to  the  said  Waine,  if  the  said  farm 
should  overrun  130  acres  of  land,  for  the  surplus."  Prior 
to  and  on  the  6th  day  of  April,  1846,  $4460  was  paid  and 
indorsed  on  the  articles,  and  on  that  day  the  defendant  con<- 
veyed  the  premises  to  the  pbintiff.  The  deed  expressed  a 
consideration  of  $7200 ;  it  described  the  farm  by  the  courses 
and  distances  of  the  boundary  lines,  and  as  '<  containing  one 
hundred  and  thirty  acres  of  land,  be  the  same  more  or  less." 
The  remaining  $2750  of  the  purchase  money  was  paid  and 
indorsed  as  follows :  On  the  14th  of  April,  1846,  $1000,  and 
en  the  twentieth  day  of  the  same  month,  $1750  in  full.  It 
appeared  that  only  one  copy  of  the  articles  had  been  exe* 
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euted,  and  this  was  lefl  with  Mr.  Brooks,  who  drew  it.  He 
drew  the  deed  and  was  present  when  it  was  delivered,  and 
retained  the  contract  in  his  possession  after  such  delivery, 
with  the  knowledge  of  the  parties.  He  was  likewise  pre- 
sent when  the  final  payment  was  made,  and  he  testified  that 
on  that  occasion  he  asked  the  parties  what  was  to  be  done 
with  the  contract,  and  remarked  that  it  might  as  well  be 
destroyed,'  if  it  were  not  for  the  clause  respecting  the  iann 
holding  out  one  hundred  and  thirty  acres ;  but  that  inas- 
much as  that  clause  was  in  it,  and  it  was  not  known  whether 
the  farm  would  hold  out  so  many  acres,  it  might  be  better 
that  the  contract  should  go  into  the  hands  of  the  plaintiff, 
so  that  if  he  concluded  to  have  the  farm  surveyed,  and  it 
should  fall  short,  he  could  have  his  remedy  against  the 
defendant  upon  the  articles;  he  added  that  he  believed 
all  the  covenants  were  fulfilled  except  that  one ;  that  the 
defendant  assented  to  what  the  witness  proposed,  and  he 
accordingly  delivered  the  articles  to  the  plaintiff.  He  fur- 
ther testified  that  the  plaintiff,  on  that  occasion,  said  he 
sometimes  thought  he  would  have  the  &rm  surveyed,  but 
did  not  know  whether  he  should  or  not,  and  he  proposed  to 
the  defendant  to  pay  half  the  expense,  but  the  latter 
declined,  saying  he  believed  his  farm  would  hold  out,  ^d 
that  if  the  pbdntiff  wished  to  have  it  surveyed  he  must  pay 
the  expense  himself.  The  witness  further  testified  that  he 
drew  the  deed  firom  an  old  one  furnished  by  the  defendanty 
and  that  nothing  was  said  by  the  parties  about  the  words 
more  or  less,  which  were  copied  with  the  rest  of  the  descrip- 
tion from  the  old  deed.  This  testimony  was  objected  to 
by  the  defendant's  counsel,  who  excepted  against  its  admis- 
sion. It  was  shown  that  a  survey  of  the  farm  was  made  in 
April,  1848,  and  that  it  contained  only  one  hundred  and 
fourteen  and  seventy-nine  one  hundredth  acres,  and  it  was 
admitted  that  this  was  its  actual  contents  as  ascertained  by 
measurement,  and  also  by  calculation  firom  the  couxaei 
and  distances  contained  in  the  deed. 
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The  defendant's  counsel  moved  for  a  nonsuit  on  the 
ground  that  the  contract  was  merged  in  and  extinguished  hj 
the  deed ;  and  he  insisted  that  the  plaintiff,  if  entitled  to 
recover  at  all,  should  not  be  allowed  interest.  The  motion 
was  denied,  and  judgment  was  given  for  the  plaintiff  for  the 
deficiency  in  the  land  according  to  the  contract,  with  interest, 
and  the  defendant's  counsel  excepted..  The  judgment  having 
been  affirmed  at  a  general  term,  the  defendant  appealed. 

Henry  R.  Setdeuj  for  the  appellant. 

Rtifus  W.  PeckJianii  for  the  respondent. 

Dekio,  J.  The  language  of  the  contract  is  precise  to 
show  that  the  sale  was  by  the  acre,  and  not  for  a  gross 
sum  without  regard  to  the  contents  of  the  farm.  The  only 
question,  therefore,  is  whether  the  plaintiff  forfeited  the 
light  to  a  deduction  for  the  deficiency  by  accepting  a  deed 
which  in  its  terms  imports  a  sale  of  the  premises  for  $7200, 
whether  it  should  contain  one  hundred  and  thirty  acres  or 
more  or  less  than  that  quantity.  Unless  there  is  a  sound 
distinction  between  the  present  case  and  those  which  were 
referred  to  by  the  defendant's  counsel,  we  must  hold  the  law 
to  be  that  the  delivery  and  acceptance  of  the  conveyance 
canceled  and  extinguished  the  prior  executory  agreement, 
and-  that  it  cannot  be  any  longer  resorted  to  to  ascertain 
the  terms  upon  which  the  land  was  sold.  It  is  a  general 
rule  of  evidence,  as  well  settled  as  it  is  salutiuy,  that  a 
written  contract  executed  between  parties  supersedes  all 
their  prior  negotiations  and  agreements  upon  the  same  sub- 
ject. This  is  especially  true  where  the  final  contract  is  an 
executed  one,  and  those  which  preceded  it  were  in  their 
nature  executory  and  looked  for  their  consummation  to  a 
conveyance  afterwards  to  be  made.  The  rule,  however,  is 
not  applicable  where  the  last  contract  covers  only  a  part  of 
the  subjects  embraced  in  the  prior  one.    Where,  for  example, 
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one  ontracts,  for  a  specified  considerationy  to  convey  land 
at  a  future  time,  and  to  do,  at  a  still  later  period,  other  acts 
for  the  benefit  of  the  other  contracting  party,  or  where  the 
contract  is  for  a  series  of  acts  to  be  performed  at  succeasiTe 
periods,  it  is  plain  that  the  prior  contract  is  superseded  only 
as  to  such  of  its  provisions  as  are  covered  by  the  conveyance 
made  pursuant  to  its  terms.  The  agreement  remains  in  full 
force  as  to  all  its  other  provisions.  This  is  so  obvious,  upon 
the  reason  of  the  thing,  that  we  need  not  seek  for  authority  to 
sustain  it.  The  principle  was  referred  to  in  Renard  v.  Samp* 
son  (2  Kern.j  561),  and  some  cases  were  referred  to  in  which 
ifc  had  been  applied.  In  Bogart  v.  Burkkalter  (1  DeniOf 
125),  the  preliminary  contract  for  the  sale  of  land  contained 
an  agreement  that  the  vendee  should  erect  a  particular  descrip- 
tion of  building  on  the  premises,  and  would  not  erect  anything 
thereon  which  should  be  a  nuisance  to  the  adjoining  prop^ty. 
It  was  held  that  the  vendee  could  maintain  an  action  for  a 
breach  of  this  agreement,  though  before  the  acts  complained 
of  he  had  conveyed  the  land  to  the  vendee.  In  ihe  present 
case  the  conveyance  of  the  fisurm  was  to  be  executed  when 
$5200  of  the  S7200  should  be  paid.  The  contract  contemr- 
plated  that  $2000  of  thte  purchase  price  should  remain  due 
from  the  plaintiff  to  the  defendant,  at  the  time  of  the  con- 
veyance, if  the  quantity  of  land  should  be  just  what  it  was 
supposed  to  be.  This  unpaid  portion  of  the  purchase  money 
was  sufficiently  large  to  admit  of  any  deduction  for  deficient 
quantity  which  might  probably  appear  upon  a  survey,  and 
much  larger  than  the  deduction  now  claimed.  It  is  true,  a 
bond  and  mortgage  was  to  be  given  by  the  plaintiff  for  Hxe 
unpaid  purchase  money  when  he  should  receive  his  deed. 
If  these  securities  had  been  executed  at  the  tune  the  deed 
was  delivered,  and  they  had  not  contained  a  provision,  respectp 
ibg  deficiency,  like  that  in  the  contract,  a  difierent  question 
would  have  arisen  from  the  one  now  presented.  No  bond  or 
mortgage  being,  in  fact,  given,  the  articles  remained  unper- 
ibrmed  so  far  as  the  payment  of  the  residue  of  the  consid^r^tisD 
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W48  concemecL  I  am  of  opinion  that  they  continued  in  force 
as  to  that  residae.  The  provision  for  reducing  or  increasing 
the  amount  of  the  purchase  price,  if  the  farm  should  fall 
short  of  or  overrun  one  hundred  and  thirty  acres,  was  a 
modification  of  the  covenant  to  pay  $7S00  for  the  farm. 
While  that  covenant  remained  unperformed  it  was  subject 
to  the  influence  of  the  clause  by  which  it  was  qualified. 
The  sum  of  $2750  continuing  unpaid  after  the  deed  was 
given,  on  the  assumption  that  the  land  would  hold  out  one 
hundred  and  thirty  acres,  it  was  liable  to  be  increased  or 
diminished  according  to  the  result  of  the  measurement  of  the 
land.  It  does  not  seem  to  me  that  upon  principle  ihe  deed 
stood  at  all  in  the  way  of  justice  being  done  between  the 
parties  according  to  the  terms  of  their  contract. 

I  think,  moreover,  that  the  authorities  which  are  relied 
on  are  clearly  distinguishable  from  the  present  case.  In 
Hawe$  V.  Barker  (3  John.i  506),  the  parties  had  entered  into 
an  executory  contract  for  the  sale,  by  the  defendant  to  the 
plaintiflT,  of  a  quantity  of  land  at  the  price  of  £9  per  acre. 
The  money  was  to  be  paid  and  the  deed  to  be  executed 
on  the  first  day  of  April  following.  A  conveyance  was  exe- 
cuted and  delivered  on  that  day,  which  described  the  land 
as  containing  two  hundred  and  seventy-five  acres,  and  the 
plaintiff  paid  the  sum  it  would  amount  to  at  the  price  men- 
tioned in  the  contract.  It  afterwards  appeared  that  there 
was  a  deficiency  of  twelve  acres,  and  a  suit  was  brought  to 
recover  for  the  overpayment.  The  plaintiff  was  nonsuited 
and  the  ruling  was  sustained  by  the  court.  Thohpsok,  J., 
remarked  that  the  most  that  could  be  said  was  that  there 
had  been  a  mistake  in  respect  to  the  consideration  money  in 
the  deed.  The  contract  between  the  parties,  he  said,  was 
executory,  and,  having  been  executed  and  consummated  by 
the  deed  subsequently  given,  the  agreement  became  null  and 
of  no  further  effect.  He  added,  and  the  remark  is  material 
to  show  the  inapplicability  of  the  case  to  the  present  ques- 
tion :  ^*  The  deed  cannot  be  considered  as  an  execution  of 
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the  contract  in  part  only.    If  an  execution  at  all,  it  must  be 
of  the  whole  contract,  and  the  articles  of  agreement  are  a  nuU 
iity.*'     On  the  trial  the  plaintiff  had  offered  to  show  by  parol 
that  when  the  deed  was  given  the  defendant  had  agreed  that 
the  land  might  be  measured  and  the  consideration  money 
adjusted  according  to  the  actual  quantity  of  the  land,  and 
the  evidence  had  been  excluded.     On  this  point  Judge 
Thompson  observed   that  the  evidence  offered  could  be 
regarded  in  no  other  light  than  as  parol  evidence  repugnant  to 
a  written  contract.    He  could  not  perceive,  he  said,  why  any 
parol  agreement  varying  the  consideration  money  expressed 
in  the  deed  did  not  fall  within  the  rule  rejecting  parol  evi- 
dence to  qualify  a  written  contract,  as  much  as  if  it  related 
to  any  other  part  of  the  contract.    Spengeb,  J.,  concurred 
in  these  views.     Chief  Justice  Kent  expressed  himself  of 
the  same  opinion,  and  added  that  he  could  not  surmount  the 
impediment  of  the  deed  which  the  plaintiff  had  ac&pted 
from  the  defendant,  and  which  contained,  he  said,  a  specific 
consideration  in  money  and  the  quantity  of  acres  conveyed, 
with  the  usual  covenant  of  seizin.    *' Sitting  in  a  court  of 
law,"  he  added,  '*I  think  I  am  bound  to  look  at  that  deed 
as  the  highest  evidence  of  the  parol  agreement  of  the  parties 
both  as  to  the  quantity  of  the  land  to  be  conveyed  and  the 
price  to  be  given  for  it."    It  will  be  readily  seen  that  this 
case  is  not  an  authority  for  holding  that  where  certain  stipu- 
lations of  the  preliminary  contract  remain  unperformed,  and 
are  by  its  terms  to  be  subsequently  executed,  the  deed  ope- 
rates as  an  extinguishment  of  them.    But  there  is  ano&er 
remark  applicable  as  well  to  this  case  as  to  those  to  be  pre- 
sently noticed.    They  attribute  to  the  consideration  claosd 
of  a  conveyance  of  lands  an  effect  which,  as  the  law  now 
stands,  does  not  belong  to  it.    By  the  later  cases,  it  is  well 
settled  that  that  clause  may  be  contradicted  by  oral  evidence 
as  well  in  regard  to  the  amount  expressed  as  to  the  fact  of 
its  payment,  and  also  as  to  the  quality  of  the  consideration. 
{Sk^pard  V.  Little^  14  JoA».,  210 ;  Boujen  v.  BeUj  20  id.,  338 : 
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McCrea  y.  Purmortj  16  Wend.^  460 ;  Adams  v.  HuZ/,  2  Denio^ 
806.)  If  the  opinion  of  Mr.  Justice  Cowen  in  McCrea  v. 
Purtnort  is  to  be  followed,  and  I  do  not  see  why  it  should 
out  be,  the  consideration  clause  is  of  no  greater  effect  than 
a  separate  receipt  for  the  money,  which  might  always  be 
explained. 

Houghtaling  v.  Leuns  ( 10  John.f  297  )  is  another  of  the  cases 
relied  on  by  the  defendant's  counsel.  There  was  an  execu- 
tory contract  for  the  purchase  of  a  farm,  the  defendant  being 
the  vendor  and  the  plaintiff  the  vendee.  The  defendant 
warranted  that  the  farm  should  contain  not  less  than  fifty- 
eight  acres.  The  defendant  afterwards  conveyed  the  land 
and  the  plaintiff  paid  the  price ;  and  the  defendant  proved 
by  parol  that  when  the  deed  was  given  the  parties  declared 
it  to  be  in  satisfaction  of  the  articles  and  that  they  should 
become  null  and  void.  At  a  measurement  afterwards  made 
it  api^bared  that  there  was  a  deficiency  of  six  or  seven  acres, 
and  the  action  was  for  the  overpayment.  The  court  held 
that  the  plaintiff  could  not  recover.  Thompson,  J.,  who 
delivered  the  opinion  of  the  court,  laid  much  stress  upon  the 
parol  agreement,  but  he  added  that  articles  of  agreement 
were  in  their  nature  executory,  and  that  the  acceptance  of 
a  deed  in  pursuance  thereof  was  prima  facie  an  execution 
of  the  conlract,  and  that  therefore  it  became  null  and  void 
He  further  says,  as  if  to  provide  against  applying  the  deci- 
sion to  a  case  like  the  present :  "  Parties  may  no  doubt  enter 
into  covenants  collateral  to  the  deed,  or  cases  may  be  supposed 
where  the  deed  wovld  he  deemed  only  a  part  execution  of  the 
contract^  if  the  provisions  of  the  two  instruments  clearly 
manifested  such  to  have  been  the  intention  of  the  parties." 

The  cases'  referred  to  from  the  courts  of  sister  states  are 
susceptible  of  the  same  explanation.  Smith  v.  Eoans  (6 
Binneyy  102)  was  2k  scire  facias  upon  a  mortgage  given  for 
the  balance  of  the  purchase  money  of  the  land  mortgaged. 
There  had  been  an  executory  contract  in  writing,  by  which 
the  premises  were  sold  as  containing  nine  hundred  ninety* 
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one  and  one-quarter  acres  at  ^13  6«.  per  acre.  The  dee! 
described  the  land,  and  added,  "containing  nine  hundred 
ninety-Kme  and  one-quarter  acrM,  be  the  same  more  or  lessi'* 
The  mortgage  was  given  at  the  time  of  the  execution  of  flis 
deed.  It  was  held,  by  a  divided  court  tiiat  by  the  deltvert 
and  acceptance  of  the  deed  the  whole  contiact  was  closed, 
and  the  defendant  was  not  allowed  to  avail  him^lf  of  a  defi- 
ciency of  about  eighty-eight  acres,  discovered  abmt  twelve 
years  afterwards.  It  is  scarcely  necessary  to  lemaik  thai, 
after  the  execution  of  the  deed  and  the  giving  of  the  bosi^ 
and  mortgage,  no  part  of  the  original  contract  rema!i^«& 
unexecuted.  These  iostrum^its  taken  together  covered  tk^ 
whole  matter  of  that  agreement. 

Williams  v.  Hathaway  { 19  Pick,,  387 )  was  an  action  tf 
recover  for  an  overpayment.  The  purchase  waa  of  a  pieci 
of  land,  represented  to  contain  fifteen  acres,  at  auction,  fin 
$5.05  per  acre.  A  deed  was  afterwards  given,  by  which  1h« 
defendant  conveyed  it  to  the  plaintiff  in  consideration  ot 
$75.75,  the  amount  it  would  come  to,  if  there  were  fifteen 
acres,  at  the  price  mentioned.  It  was  foxmd  to  be  deficient 
by  between  one  and  two  acres.  The  plamtiff  was  d^ated, 
the  court  holding  that  all  prior  proposab  and  stipulatioBS 
were  merged  in  the  conveyance. 

In  Crotzer  v.  Rtmdl  {9  Serg.  ^Rawle,  78)  there  had  heen 
an  executory  contract  for  the  sate  of  land,  and  when  ii» 
deed  came  to  be  executed  a  small  parcel  of  the  premises  and 
a  certain  water  right  were  excepted.  A  bond  was  given  for 
the  purchase  money,  for  which  the  action  was  brought.  The 
defendant  claimed  a  deduction  on  account  of  the  exerted 
part.  The  judge  charged  that  in  such  a  case,  in  the  absence 
of  all  proof  to  the  contrary,  the  law  coniddered  that  the 
parties  had  altered  their  first  agreement,  and  that  it  was  to 
be  held  null  and  void.  Stelbias  v.  Eddy  (4  Mtuan,  414) 
was  determined  in  the  Circuit  Ckiurt  of  the  United  States, 
by  Judge  Stobt.  It  was  the  case  of  a  contract  to  sell  certaui 
lands  at  the  rate  of  $50  per  acfe,  followed  by  eonveyanoet' 
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in  which  the  lands  were  described  and  said  to  contain  fifty- 
aeven  acres,  *^  be  the  same  more  or  less,''  and  the  plaintiff  at 
tba  same  time  paid  or  secureid  $2500,  which  was  the  price 
of  fifty  acres  at  the  rate  agreed*  It  turned  out  that  there 
were  but  about  forty  acres  of  the  land,  and  the  plaintiff  sued 
for  an  overpayment.  The  judge  was  of  opinion  and  decided 
that  it  was  to  be  intended  that  the  parties  had  modified  their 
first  bargain,  and  that  the  plaintiff  had  agreed  to  pay  $2600 
whether  the  land  exceeded  or  fell  short  of  fifty  acres.  Upon 
the  facts  of  each  of  these  cases  the  execution  of  the  conrey- 
ance  was  accompanied  by  the  payment  of  the  consideration, 
ox  the  providing  for  it  by  a  new  security.  In  each  of  them 
the  conveyance  and  the  acts  simultaneously  done  were 
intended  to  be  an  entire  performance  of  every  part  of  the 
antecedent  contract.  In  the  case  before  us  the  plaintiff's 
stipulatioiis  respecting  the  unpaid  portions  of  the  purchase 
money  remained,  and  were  intended  to  remain,  unaffected ; 
and  the  provision  for  adjusting  that  purchase  money  accord* 
ing  to  the  actual  contents  of  the  &rm  was  inseparably 
lonnected  with  and  naturally  formed  a  part  of  the  covenants 
for  its  payment.  I  conclude,  therefore,  that  the  fact  of  the 
conveyance  of  Hie  &rm  did  not  preclude  the  plaintiff  firom 
subsequently  claiming  a  proper  deduction  on  account  of  the 
deficiency  of  the  land.  The  covenant  to  adjust  it  according 
to  the  number  of  acres  remained  in  as  full  vigor  after  that 
transaction  as  before.  The  force  and  intention  of  the  words 
**  be  the  same  more  or  less,"  in  this  deed,  is  to  provide  that 
the  grant  should  embrace  all  the  land  within  the  boundary 
lines  which  were  given,  and  no  more  or  less,  whether  the 
same  was  more  or  less  than  the  one  hundred  and  thirty  acres 
specified.  They  were  unnecessary,  aa  the  legal  construction 
would  be  the  same  without  them ;  but  like  many  expressions 
which  find  their  way  into  instruments  of  tins  kind,  they 
were  inserted  from  abundant  caution.  Without  affirming 
that  cases  may  not  exist  where  they  ought  to  be  construed 
in  connection  with  the  consideration  expressed,  and  to  show 
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an  intention  to  transfer  the  premises  \^ithout  regard  to  theii 
contents  for  the  sum  named  as  the  price,  we  hold  that  in 
this  case  they  are  to  be  interpreted  by  collating  them  with 
the  express  stipulation  in  the  articles  which  remained  uneze> 
cuted.  Beading  them  in  that  connection  it  is  perfectly 
manifest  that  they  do  not  import  that  the  plaintiff  was  to 
take  the  land  for  the  $7200  without  regard  to  the  quantity 
of  it. 

Supposing  the  acceptance  of  the  deed  to  form  no  impedi- 
ment to  the  recovery,  there  is  nothing  in  the  remamder  of 
the  case  to  embarrass  the  plaintiff.  When  the  final  payment 
was  made,  the  agreement  to  adjust  the  price  to  the  number 
of  acres  was  recognized  by  the  defendant.  He  consented 
that  the  articles  might  be  put  into  the  plaintiff's  hands  as 
evidence  of  that  agreement.  This  act  might,  I  think,  be 
considered  a  redelivery  of  the  contract  and  a  reinstating  of 
the  clause  providing  for  the  measuring  of  the  land,  if  it  were 
necessary.  Upon  either  ground  I  am  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  amount  overpaid. 

The  plaintiff  was  entitled  to  interest  at  least  from  the 
time  of  bringing  the  action.  The  exception  was  against 
allowing  any  interest,  and»it  does  not  raise  the  question  as 
to  the  time  between  the  payment  of  the  money  and  the 
commencement  of  the  suit. 

I  am  in  favor  of  affirming  the  judgment  of  the  Supreme 
Court. 

Selden,  J.,  expressed  no  opinion;  all  the  other  judges 
concurring. 

Judgment  affirmed. 


ALBANY,  MARCH,  1858.  543 


EdmonBton  v.  McLond. 


Edmonston  V.  McLouD  and  another. 

The  equitable  lien  obtained  by  a  judgment  creditor  upon  the  property  of  his 
debtor,  by  the  commencement  of  an  action  in  the  nature  of  a  creditor's  bill, 
does  not  relate  back  to  proceedings  supplementary  to  execration  upon  the 
same  judgmeot,  which  did  not  proceed  to  the  appointment  of  a  receiver. 

After  a  Judgment  debtor  had  been  served  with  an  order  requiring  him  to 
appear  before  a  county  judge  to  be  examined  upon  proceedings  supplemen- 
tary to  execution,  and  enjoining  him  from  making  any  disposition  of  his 
property,  he  left  the  state  and  no  further  proceedings  were  had  under  the 
order.  A  person  under  contract,  made  before  the  recovery  of  the  judg- 
ment, to  pay  the  judgment  debtor  $800  whenever  the  debtor  should  sur- 
render to  him  the  possession  of  a  house,  paid  the  money  to  the  debtor's 
wife,  with  notice  of  the  facts  before  mentioned ;  Held,  that  he  could  not  be 
made  liable  to  the  creditor  for  the  $200  thus  paid. 

When  a  verdict  or  the  report  of  a  referee  for  the  plaintiff  is  set  aside,  upon  a 
case,  and  it  is  apparent  that  no  possible  state  of  proof  applicable  to  the 
issues  will  entitle  him  to  a  judgment,  the  appellate  court  should  render  final 
judgment  for  the  defendant,  and  should  not  award  a  new  trial. 

The  case  of  Asior  v.  L'Amoreuz  (4  Seld.,  107)  explained. 

Appeal  from  the  Supreme  Court.  The  plaintiff  averred 
in  his  complaint,  and  proved  upon  the  trial  before  a  referee, 
that  on  the  2l8t  November,  1850,  he  recovered  judgment 
against  the  defendant  Stiney ;  execution  thereon  was  returned 
unsatisfied ;  he  instituted  supplementary  proceedings  against 
Stiney,  and  on  the  2d  December,  1860,  the  county  judge  of 
Ontario  county  made  an  ordet  requiring  Stiney  to  appear 
before  him  to  be  examined  on  the  6th  December,  1850,  and 
enjoining  him  from  disposing  of  any  property  until  further 
order.  The  order  was  served  on  Stiney  on  the  fourth  Decem- 
ber, and  a  copy  was  served  on  the  same  day  on  McLoud. 
Stiney  did  not  appear,  and  an  attachment  was  issued  against 
him,  but  he  left  the  state  before  it  could  be  served.  On  the 
30th  October,  1850,  before  the  recovery  of  the  plaintiff's 
judgment,  McLoud  bought  of  Stiney  the  interest  of  the  latter 
in  twenty-three  acres  of  land,  under  a  contract  for  the  con- 
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veyance  thereof  by  one  Woodsi  and  entered  into  a  contract 
to  pay  Stiney  $300,  part  of  the  purchase  money,  when  he 
should  receive  possession  of  a  house  and  garden,  part  of  the 
twenty-three  acres,  the  possession  of  which  Stiney  reserved 
indefinitely.  On  the  30th  December,  1850,  McLoud,  with  full 
knowledge  of  all  the  facts  above  stated,  paid  the  $300  to 
Stiney's  wife  and  took  possession  of  the  house  and  garden. 
The  complaint  demanded  judgment  that  the  payment  by 
McLoud  of  the  $300  should  be  declared  fraudulent  and  void, 
as  against  the  plaintiff,  and  that  McLoud  should  be  required 
to  pay  the  same  with  interest.    The  referee  made  a  repor* 
in  favor  of  the  plaintiff,  upon  which  judgment  was  enteral  i 
accordance  with  the  prayer  of  his  complaint.    Upon  appea 
the  Supreme  Court,  at  general  term  in  the  seventh  distric 
reversed  the  judgment  absolutely,  and  rendered  judgmeii 
for  the  defendant  for  costs.    The  plaintiff  appealed  to  thr 

court. 

« 

Timothy  JenJcinSf  for  the  appellant. 

Nicholas  SSUy  for  the  respondent. 

Habbis,  .  J.  By  the  commencement  of  the  proceedings 
supplementary  to  execution  against  his  judgment  debtor, 
the  plaintiff  acquired  an  inchoate  lien  upon  his  interest, 
whatever  that  may  have  been,  in  the  lot  purchased  of  Woods. 
But  to  perfect  this  lien  and-  secure  the  benefit  of  his  pro- 
ceedings, it  was  necessary  that  he  should  obtain  an  order 
under  the  two  hundred  and  ninety-seventh  secticn  of  the 
Code,  directing  the  property  of  his  debtor  to  be  applied  in 
satisfaction  of  his  judgment,  and  also  procure  the  appoint- 
ment  of  a  receiver  to  carry  that  order  into  effect.  Such 
orders  would  have  had  the  effect  to  divest  the  debtor  of  his 
interest  in  the  property,  and  td  vest  it  in  the  receiver  for 
the  benefit  of  the  pldntiff.  (Porter  v.  Williams^  6  Hm*i 
441;  5.  Con  appeal^  5  S'^d.^  142.)    I  think,  too»  that 
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(bese  proceedings  might  have  been  had,  notwithstanding  the 
fisiilure  of  the  judgment  debtor  to  appear  in  obedience  to 
the  reqmremeints  of  the  order  served  upon  him. 

But  these  proceedings  were  abandoned  by  the  plaintiff, 
and  it  is  now  too  late  for  him  to  derive  any  benefit  from 
them.  This  suit  was  commenced  after  tlie  judgment  debtor 
had  received  from  the  defendant  McLoud  the  full  amount  of 
his  interest  in  the  lot,  and  left  the  state.  I  know  of  no 
principle  upon  which  the  lien  acquired  by  the  plaintiff  upon 
the  debtor's  property  by  the  commencement  of  this  action, 
which  is  in  the  nature  of  a  creditor's  bill,  can  be  made  to 
relate  back  to  the  proceedings  before  the  county  judge. 
The  two  proceedings  have  no  proper  relation  to  each  other. 
As  against  the  defendant  McLoud,  the  plaintiff  has  estab- 
lished no  cause  of  action  whatever.  The  judgment  on  the 
report  of  the  referee  was,  therefore,  properly  reversed. 

But  it  is  insisted  that  the  Supreme  Court  upon  such 
reversal  was  not  authorized  to  render  final  judgment.  The 
case  of  Astor  v.  L^Amoreux  (4  Seld.^  107)  is  relied  upon  to 
sustain  this  position.  In  that  case  the  plaintiff  had  recov- 
ered a  judgment  in  an  action  for  rent.  There  was  no 
pretence  that  the  allegations  in  his  complaint  were  not  suf- 
ficient, if  proved,  to  sustain  the  action.  He  had  given  such 
proof  as  induced  the  court,  at  the  trial,  to  render  judgment 
in  his  favor.  Upon  appeal,  the  Superior  Court  reversed  the 
judgment,  and  instead  of  ordering  a  new  trial,  rendered 
final  judgment  for  the  defendant.  This  was  clearly  wrong. 
It  was  impossible  for  the  appellate  court  to  know  that, 
though  it  might  deem  the  proof  which  had  been  given  insuf- 
ficient to  sustain  the  judgntent,  the  defect  might  not  be 
dupplied  upon  another  trial. 

But  where  the  appellate  court  can  see  that  no  possible 
state  of  proof,  applicable  to  the  issues  in  the  case,  will 
entitle  the  party  to  a  recovery,  it  is  not  necessary,  or  even 
proper  that  a  new  trial  should  be  awarded.  In  my  judgment 
this  is  such  a  case.    The  plaintiff  oannotj  by  any  proof 

Smith.— Vol.  II.  69 
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adapted  to  his  own  allegations,  entitle  himself  to  a  jadgment 
in  his  favor* 

The  judgment  of  the  Supreme  Court  should  therefore  be 
aiBrmed. 

All  the  judges  concurring, 

Judgment  aflBrmed. 


Bridges  v.  Hyatt. 

Under  the  Code  of  1849,  the  admissibility  of  a  witness  was  to  be  tested  by 
his  relation  to  the  action  itself  rather  than  to  the  erent  Unless  be  ms 
substantially  the  party,  so  that  he  was  entitled  to  control  the  actloo,  he 
was  not  a  person  for  whose  immediate  benefit  it  was  prosecoted  or  defended. 

One  who  assigns  a  claim  to  a  creditor  on  acconnt  of  his  debt,  without  any 
agreement  that  any  part  of  the  debt  shall  be  extinguished  hj  the  assign- 
ment, is  a  competent  witness  for  his  assignee  in  an  action  to  recoTer  the 
demand.  , 

Appeal  from  the  Supreme  Court.  The  action  was 
brought  to  recover  for  carpenter's  work  performed  by  one 
Hynard,  who  had  assigned  the  claim  to  the  plaintiff,  who 
was  his  creditor  for  a  larger  sum.  At  the  trial  before  a 
referee  Hynard  was  admitted,  under  exception,  as  a  witness 
for  the  plaintiff.  The  assignment  of  the  demand  recited  a 
nominal  consideration  and  contained  a  covenant  on  the  part 
of  Hynard  that  9281.29  was  due  him,  and  he  continued 
liable  to  the  plaintiff  for  the  whole  amount  of  his  said 
indebtedness.  The  judgment,  on  the  report  of  the  referee, 
for  the  plaintiff,  was  on  appeal  affirmed  by  the  Supreme 
Court,  at  general  term  in  the  first  district,  and  the  defendant 
appealed  to  this  court. 

Nicholas  SSU^  for  the  appellant. 

A.  B.  Capwell,  for  the  respondent. 
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JoHNSoy,  Ch.  J.  The  only  question  in  this  case  which 
requires  to  be  noticed  is  that  which  is  presented  by  the 
exception  to  the  admission  as  a  witness  of  Hynard,  who 
originally  owned  the  demand  in  suit,  and  who  being  indebted 
to  Bridges  assigned  it  to  him  on  account  of  that  debt,  without 
any  agreement  that  any  part  of  the  debt  should  by  the  mere 
assignment  be  extinguished.  The  Code  of  1849,  under  which 
this  suit  was  tried,  provides  in  sections  three  hundred  and 
ninety-eight  and  three  hundred  and  ninety-nine  that  no  person 
offered  as  a  witness  shall  be  excluaed  by  reason  of  his  interest 
in  the  event  of  the  action,  unless  he  be  a  party  to  the  action 
or  a  person  for  whose  immediate  benefit  it  is  prosecuted  or 
defended.  It  has  been  decided  in  a  number  of  cases  that 
interest  in  the  eveAt,  although  obvious  and  direct,  does  not 
bring  the  witness  into  the  position,  which  the  exception  in 
the  statute  points  out,  of  a  person  for  whose  immediate  benefit 
the  action  is  prosecuted  or  defended.  Thus  in  Qum,  adminis* 
trafoTj  V.  Moore  (15  N.  F.,  432),  which  was  an  action  by  the 
administrator  of  an  infant,  although  there  were  no  debts,  the 
mother,  who  was  sole  next  of  kin,  was  held  to  be  a  competent 
witness,  as  not  being  the  person  for  whose  immediate  benefit 
the  suit  was  prosecuted.  The  same  doctrine  in  substance  was 
decided  in  Butler  v.  Patterson  (3  Kern,,  292)  and  Freeman  v. 
Spalding  ( 2  Kern.,  373 ).  It  is  therefore  obvious  that,  in  con- 
sidering the  applicability  of  the  exception  in  the  statute,  it  is 
not  so  much  the  relation  of  the  proposed  witness  to  the  event 
as  to  the  action  itself  that  forms  the  criterion  on  which  such 
questions  turn.  In  our  opinion,  unless  the  relation  of  the 
witness  to  the  suit  is  such  that  he  is  substantially  the  party, 
so  that  he  can  control  it,  the  case  is  not  within  the  exception. 
Upon  the  facts  in  this  case  the  suit  is  in  no  sense  that  of  the 
witness.  He  could  not  direct  whether  or  not  it  should  be 
brought;  he  could  in  no  way  control  its  management;  he 
would  have  no  right  to  receive  the  money  when  collected, 
nor  to  discharge  the  judgment.  The  sole  point  of  connection 
IB  that  the  money  when  received  by  the  plaintiff  will  diminish 
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the  witness's  debt.    This  goes  only  to  show  an  inteiesl  m 
the  event,  and  therefore  does  not  reader  the  witness  incompe-^ 
tent. 
The  judgment  should  be  affirmed. 

All  the  other  judges  concurring, 

Judgment  affijrmed. 


;  16    648 
188     45 

10    548 
170  1  42 


Secob  and  others  v.  Sturgis  and  others. 


The  distinction  between  demands  or  rights  of  action  which  are  single  and 
entire,  and  those  which  are  several  and  distinct,  is,  that  the  former  immedi- 
ately arise  out  of  onls  and  the  same  act  or  contract,  and  the  latter  out  of 
different  acts  or  contracts. 

Where  there  are  several  items  of  account  for  goods  sold  or  work  performed  at 
different  times,  there  must  be  either  an  express  contract,  or  the  circum- 
stances must  be  such  as  to  raise  an  implied  contract  embracing  all  the  items, 
to  maike  them  a  single  or  entire  demand. 

The  business  of  ship-carpenters  was  carried  on  in  one  part  of  a  building,  under 
the  direction  of  two  of  the  partners  in  a  firm,  and  the  business  of  ship- 
chandlers  in  another  part  of  the  same  building,  under  the  direction  of  the 
third  partner.  Separate  books  of  account  were  kept  by  different  clerks 
in  the  two  branches  of  business,  and  the  partners  confined  themsetvas 
respectively  to  the  management  of  one  of  the  branches,  without  personally 
taking  part  in  the  other.  Work  was  done  and  materials  furnished  from  the 
carpentry  branch  in  the  repairing  and  equipping  a  brig,  upon  the  order  at 
her  captain,  to  the  amount  of  S139,  and  immediately  thereaftor  goods  and 
articles  of  ship-chandlery  were  furnished  to  the  same  brig,  and  on  tbe  ord«r 
of  the  same  captain,  at  different  times  through  a  period  of  a  month, 
amounting  to  $521 ;  Held,  that  the  two  accounts  did  not  constitute  an  entire 
claim,  but,  on  the  contrary,  formed  two  several  causes  of  action. 

Assuming  that  the  accounts  would  have  formed  a  single  demand,  th^  wers 
severed  by  the  giving  of  a  bond  to  secure  the  $521  due  for  chandlery,  fat 
the  purpose  of  discharging  an  attachment  against  the  brig,  the  account  fbr 
oarpenter's  work  remainbg  a  lien  on  the  vessel ;  so  that  an  action  could  be 
^  maintained  on  such  bond,  notwithstanding  Judgment  had  been  obtahied  and 
satisfied  by  proceedings  in  admiralty  to  enforce  the  lien  for  caipenter'a  woik. 

The  cases  of  Guernsey  t.  Carter  ( 8  Wend.,  492),  and  Stevener.  Loekwood  (18 
id,  644),  reviewed  and  questioned;  that  of  CoUrin  v.  Ccrwin  (15  Wtmi., 
66),  overruled. 
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Appeal  from  the  Supreme  Oourt.  Action  upon  a  bond 
executed  under  section  thirteen  of  title  eight,  chapter  eight, 
part  three  of  the  Sevised  Statutes  (2  22.  S.j  495),  to  pro- 
cure the  discharge  of  a  vessel  from  an  attachment  issued 
upon  application  of  the  plaintifis. 

The  complaint  alleges  that  at  the  time  of  making  appli- 
cation for  the  attachment,  and  at  the  time  of  the  execution 
of  the  bond,  there  was  due  to  the  plaintiffs  the  sum  of 
$521.15,  for  materials  and  articles  furnished  in  the  repairing, 
famishing  and  equipping  of  said  vessel  at  the  city  of  New- 
York,  at  the  request  of  the  master ;  that  said  claim  was  a 
(uibsisting  lien  on  said  vessel  at  the  time  of  the  exhibition 
thereof  to  the  officer  who  issued  the  attachment ;  and  the 
plaintiffs  assign  as  a  breach  of  the  condition  of  the  bond 
the  non-payment  of  said  daim  of  $521.15,  and  demand 
judgment  therefor,  with  interesft. 

The  answer  sets  forth  that  at  the  time  of  the  application 
for  the  attachment  the  plaintiffs  had  a  further  claim  and 
demand  due  to  them  than  that  specified  in  their  application, 
on  account  of  work  done  and  materials  and  articles  con- 
tracted for  by  the  captain  of  said  vessel,  then  at  the  port  of 
New-York,  and  furnished  for  the  repairing,  fitting,  furnish- 
ing and  equipping  said  vessel,  which  further  claim  or 
demand  was  a  valid  and  subsisting  lien  upon  the  vessel; 
that  the  plaintiffs  afterwards  commenced  their  action  or  suit 
in  rem  in  the  District  Court  of  the  United  States  against  the 
said  vessel,  by  the  filing  of  a  libd  to  enforce  tiie  collection  of 
said  further  claim,  and  recovered  a  ludgment  for  the  amount 
claimed ;  that  the  defendants  have  paid  the  judgment,  and 
the  same  has  been  satisfied  of  record ;  and  it  is  then  averred 
that  the  proceedings  and  judgment  in  the  district  court 
and  the  payment  and  satisfaction  of  the  judgment  are  a  bar 
to  a  recovery  in  this  action.  The  plaintiffii,  in  their  reply, 
deny  that  they  commenced  their  action  in  rem  in  the  district 
court,  and  prosecuted  the  same  to  judgment,  as  alleged  in 
the  atiswer,  otherwise  than  on  a  certain  claim  or  demand  for 
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ship-carpenter's  work,  and  the  labor,  materials  and  article» 
supplied  and  used  in  said  work,  the  nature  of  which  claim 
or  demand,  and  the  foundation  of  it,  are  in  the  reply  pap* 
ticularly  stated.  The  plaintiffs,  further  replying,  say,  that 
the  promises,  undertakings  and  contracts  alleged  in  the 
complaint  in  this  action  were  not,  nor  were  either  or  any  of 
them,  nor  were  either  or  any  of  the  promises,  undertakings 
or  contracts  on  which  the  attachment  was  issued,  the  same 
identical  promises,  undertakings  or  contracts  in  respect  to 
which  the  judgment  mentioned  in  the  answer  in  the  district 
court  was  recovered.  '  The  cause  was  tried  before  a  referee, 
who  found  as  matter  of  fact  that  the  plaintiffs,  as  co-partnen 
under  the  name  and  firm  of  Charles  A.  Secor  &  Co.,  carried 
on  the  business  of  ship-carpenters  and  the  business  of  ship- 
chandlers,  and  for  their  business  occupied  the  store  and 
premises  known  as  No.  68  West-street,  in  New-York ;  that 
their  office  for  transactmg  the  business  of  ship-carpenters 
was  on  the  second  floor  of  said  store,  and  that  business  was 
conducted  and  carried  on  under  the  particular  direction  and 
management  of  Zeno  Secor  and  Henry  B.  Secor,  two  of  the 
plaintifis,  who  personally  took  no  part  in  the  business  of 
ship-chandlers  carried  on  by. the  firm;  that  their  store  and 
ofiice  for  transacting  the  business  of  ship-chandlers  was  on 
the  first  floor  of  said  store.  No.  68  West-street,  and  that 
business  was  conducted  under  the  particular  direction  and 
management  of  Charles  A.  Secor,  the  other  plaintiff,  who 
personally  took  no  part  in  the  business  of  ship-carpenten 
carried  on  by  the  firm ;  that  separate  books  of  account,  of 
and  relating  to  their  business  of  ship-carpenters,  were  kept 
in  said  office  of  the  firm  for  the  transaction  of  that  business, 
which  books  were  kept  and  the  entries  therein  made  by  tiie 
plaintiffi  Zeno  Secoc  and  Henry  B.  Secor  themselyes;  that 
separate  books  of  account,  of  and  relating  to  fheir  business 
of  ship-chandlers,  were  kept  in  said  store  and  office  of  the 
firm  for  the  transaction  of  that  business,  which  books  were 
kept  and  the  entries  therein  made  by  John  G.  Merrill,  tha 
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book-keeper,  and  Henry  P.  Gardner,  a  clerk  of  the  firm  in 
their  business  of  ship-chandlers ;  that  the  bills  for  work  done 
and  materials  furnished  by  the  plaintifTs  as  ship-caxpenters 
were  made  out  by  said  plaintiffs  Zeno  Secor  and  Henry  R. 
Secor,  or  one  of  them,  but  were  sometimes  copied  and  ren- 
dered by  said  Merrill  or  said  Gardner,  and  the  bills  for 
goods  sold  by  the  plaintifl^  as  ship-chandlers  were  made  out 
and  rendered  by  said  Merrill  or  said  Gardner,  and  ordinarily 
the  bills  of  said  plaintiffs  as  ship-carpenters  were  rendered 
separately  from  their  bills  as  ship-chandlers;  that  on  or 
immediately  before  the  23d  day  of  November,  1849,  the 
plaintiffs,  upon  the  application  and  order  of  Captain  Locke, 
then  master  of  the  brig  Leverett,  lying  in  the  port  of  New- 
Tork,  did  and  performed  carpenter's  work  to,  on  and  about 
said  brig,  and  furnished  materials  therefor,  to  the  amount  of 
(139.32 ;  that  from  the  22d  day  of  November  to  the  18th 
day  of  December,  1849,  illusive,  the  plaintiffs,  upon  the 
application  and  order  of  Captain  Locke,  sold,  at  their  ship- 
chandlery  store.  No.  68  West-street,  and  delivered  on  board 
of  said  brig,  for  her  use,  goods  and  articles  of  ship-chandlery 
to  the  amount  of  $521.15 ;  that  the  order  for  said  goods  and 
articles  was  given,  at  the  said  store  of  the  plaintifis,  to  their 
clerk,  Henry  P.  Gardner,  and  the  goods  and  articles  were 
80  sold  and  delivered  by  their  said  clerk ;  that  in  the  month 
of  November,  1849,  before  giving  the  order  for  ship-chand- 
lery, Captain  Locke  told  the  clerk,  Gardner,  that  he  had 
made  an  .engagement  with  the  plaintiff  for  some  ship-car- 
penter's work  to  be  done  by  them  on  said  brig ;  that  separate 
bills,  one  for  said  ship-carpenter's  work  and  materials, 
amounting  to  $139.32,  and  one  for  said  goods  and  articles 
of  ship-chandlery,  amounting  to  $521.15,  were,  on  or  about 
the  19th  day  of  December,  1849,  made  out  and  rendered 
by  the  plaintiffii,  which  bills  were  together  delivered,  by  the 
clerk  of  the  plainti£&,  Gardner,  to  Captain  Locke,  on  board 
the  brig ;  that  on  the  20th  day  of  December,  1849,  the  plain- 
tiffs applied  io  and  obtained  from  a  justice  of  the  Supreme 
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Court  a  warrant  to  enforce  the  lien  of  tiieir  debt  for  ddp* 
chandlery  on  and  against  fiidd  brig,  and  to  collect  the  amoant 
thereof,  under  and  by  virtue  of  which  warrant  the  dieriff  of 
New-York  ati^ached  and  took  poisaession  af  the  brig ;  that, 
to  procure  the  discharge  of  the  brig  from  the  attachment, 
the  defendants  gave  the  bond  which  is  the  subjeet  of  this 
action,  and  thereupon  an  order  was  granted  discharging  said 
warrant ;  ttiat,  after  the  issuing  of  said  warrant  and  be&re 
said  bouid  was  executed,  Locke,  at  the  store  of  the  plainti& 
promised  to  pay  the  bill  for  sbip*carpentering ;  that  on  the 
29th  day  of  December,  1849,  the  plaintiffii  presented  to  and 
filed  in  the  District  Court  of  the  Uoited  States  for  the  southern 
district  of  New-York  their  libel  against  said  brig  for  the 
collection  of  their  said  bill  for  work  done  a^id  materials 
found  by  them  as  ship-carpenters,  amounting  to  $139.32, 
upon  which  process  was  issued  and  the  brig  seized ;  that, 
upon  the  15tb  day  of  February,  13^0,  on  a  consent  given  by 
Locke,  the  claimant  of  said  brig,  judgment  was  rendered,  in 
the  district  court,  in  the  cause  commenced  by  said  libel,  in 
favGT  of  the  plaintiffs,  for  $140.69,  with  their  costs,  and  that 
on  the  26th  day  of  March,  1850,  upon  a  certificate  of  the 
clerk  of  said  district  court  that  the  amount  of  the  judgment 
had  been  paid,  an  order  was  duly  made  and  entered,  by 
which  such  judgment  was  satisfied  and  discharged.  Upon 
the. facts  found,  the  referee  decided,  as  matter  of  law,  that 
there  was  due  to  the  pUintifiGs  in  this  action,  on  the  said  20tfa 
day  of  December,  1849,  the  sum  of  $521.15  upon  this  claim 
and  demand  for  goods  and  articles  of  shipn^handlery  sold  and 
delivered  as  aforesaid;  which,  by  the  provisions  of  title 
eight,  chapter  eight,  part  three  of  the  Revised  Statutes,  was 
a  subsisting  lien  upon  said  brig  at  the  time  of  the  exhibition 
pf  said  claim  or  demand  and  of  the  application  for  the  attach 
ment,  and  that  the  defendants  are  indebted  and  liable  to  pay 
to  the  plaintiffs  the  said  sum  of  $521.15  with  interest  In 
the  progress-of  the  trial  exceptions  were  taken  to  several 
depisions  on  questions  of  evidence ;  and,  afler  the  evidence 
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was  closed)  the  defendant  moved  for  a  nonsuit,  on  the 
^onnd  that  the  proofs  showed  the  plamtiffi  recovered  a 
judgmdnt  in  the  district  courtt  upon  a  demand  of  which  thit 
in  suit  is  a  part,  and  that  such  judgment  is  a  bar  to  this  action, 
which  motion  was  denied  and  the  defendants  excepted  to  the 
decision.  The  defendwts  also  excepted  to  the  conclufflons  of 
Uw  in  the  report  of  the  referee,  as  to  their  indebtedness  and 
Uabiliiy  to  the  plaintifi  and  the  right  of  tiie  plaintiffs  to 
judgment  against  them.  The  judgment  entered  upon  tiie 
report  for  the  plaintiff  was,  on  appeal,  affirmed  by  the 
Supr^ne  Court  at  g^ieral  term  in  the  first  district,  and  the 
defendants  appealed  to  this  court 

John  H.  Reynolds^  for  the  appellant. 

NicholfLs  HtUj  for  the  req[K>ndent« 

Stbokg,  J.  It  is  not  controverted  tiliat  the  account,  the 
amount  of  which  is  sought  to  be  recovered  in  this  action, 
was  due  to  the  plaintiffi,  and  a  lien  on  the  vessel,  at  the 
time  of  the  application  for  the  attachment,  and  also  at 
the  time  of  the  execution  of  the  bond  on  which  this  action 
is  founded ;  but  it  is  insisted  that  the  said  account,  and  the 
account  for  which  judgment  was  recovered  in  the  District 
Court  of  the  United  States,  together,  constituted  a  single 
cause  of  action,  and  that  the  judgment  for  part  of  it  is  a  bia 
to  a  recovery  in  this  action  for  the  residue.  The  answer 
does  not,  in  express  terms,  allege  that  the  cause  of  action  in 
the  suit  in  the  district  court  was  the  same  as  that  in  the 
present  suit,  but  it  was  treated  in  the  reply  as  containing  sub- 
stantially that  allegation,  and  must  tiierefore  be  so  regarded 
by  the  court.  It  was  essential,  in  order  to  present  the 
question  raised,  that  the  identity  of  the  cause  of  action  in 
the  different  suits  should,  in  some  form,  be  averred  in  the 
answer.  (3  Chk.  PL^  928,  9;  Philipi  v.  Berick,  16  John., 
187,  140.) 

Smith.— Vol   II.  70 
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The  principle  is  settled  beyond  dispute  that  a  jadgm^rt 
eoncludes  the  rights  of  the  parties  in  respect  to  the  cause  of 
action  stated  in  the  pleadings  on-  which  it  is  rendered* 
whether  the  suit  embraces .  the  whole  or  only  part  of  the 
demand  constituting  the  cause  of  action.  It  results  from 
this  principle,  and  the  rule  is  fully  established,  that  an  entire 
claim,  arising  either  upon  a  contract  or  from  a  wrong,  cannot 
be  divided  and  made  the  subject  of  several  suits ;  and  if 
several  suits  be  brought  for  different  parts  of  such  a  claim, 
the  pendency  of  the  first  may  be  pleaded  in  abatement  of 
the  others,  and  a  judgment  upon  the  merits  in  either  will 
/.  be  available  as  a  bar  in  the  other  suits.   {FarringUm  ▼• 

Payncj  15  Johnny  432 ;  Smith  V.  JaneSf  id.j  229 ;  Philips  v. 
Bericky  16  id.,  137 ;  Miller  y*  Covert^  1  Wend.^  487 ;  Gaermey 
V.  Carver,  8  id.j  492 ;  Stevens  v.  Lockwoodj  13  id.,  644 ;  Col- 
vin  V.  Conuin,  15  ti.,  557;  Bendemagle  v.  Cocks,  19  id.,  207, 
and  cases  there  cited.)  But  it  is  entire  claims  only  which 
cannot  be  divided  within  this  rule,  those  which  are  angle 
and  indivisible  in  their  nature.  The  cause  of  action  in  the 
different  suits  must  be  the  same.  The  rule  does  not  prevent, 
nor  is  there  any  principle  which  precludes,  the  prosecution 
of  several  actions  upon  several  causes  of  action.  The  holder 
of  several  promissory  notes  may  maintain  an  action  on  each ; 
a  party  upon  whose  person  or  property  successive  distinct 
trespasses  have  been  committed  may  bring  a  separate  suit 
for  every  trespajss;  and  all  demands,  of  whatever  nature, 
arising  out  of  separate  and  distinct  transactions,  may  be  sued 
upon  separately.  It  makes  no  difference  that  the  causes  of 
action  might  be  united  in  a  single  suit ;  the  right  of  the 
party  in  whose  favor  they  exist  to  separate  suits  is  not 
affected  by  that  circumstance,  except  that  in  proper  cases, 
for  the  prevention  of  vexation  and  oppression,  the  court  will 
enforce  a  consolidation  of  the  actions. 

It  is  not,  as  will  be  seen  by  the  cases,  always  easy  .to 
determine  whether  separate  items  of  claim  constitute  a  single 
or  separate  cause  of  action ;  and  this  difficulty,  connected 
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with  neglect,  in  Bome  instances,  of  proper  attention  to  the 
principle  of  the  rule  under  consideration,  has  led  to  some 
loose  expressions  and  confusion  in  the  books  on  this  subject. 
Farrington  v.  Payne  was  a  plain  case  of  an  indivisible  cause 
of  action.  A  bed  and  bed  quilts  were  take'^  at  the  same 
time  and  by  the  same  act,  and  a  recovery  in  trover  for  the 
quilts  was  held  to  be  a  bar  to  a  recovery  in  trover  for  the  bed. 
In  Snuth  v.  JoneSf  actions  were  brought  for  goods  sold  and 
delivered,  the  plaintiff,  in  one,  claiming  to  recover  for  one 
barrel  of  potatoes,  and  in  the  other  for  two  barrels  of  the 
same  article,  all  sold  at  the  same  time.  The  court  held  that 
the  demand  could  not  be  divided  into  separate  suits.  This 
waa  also  a  plain  case  of  one  cause  of  action.  Miller  v.  Covertt 
in  which  the  same  rule  was  applied,  was  a  case  of  a  sale  of 
hay,  under  a  contract,  delivered  in  parcels.  The  demand 
was  held  to  be  entire  and  indivisible. 

In  Guernsey  v.  Carver^  the  plaintiff  declared  on  a  book 
account  consisting  of  items  of  merchandise  deUvered  between 
the  20th  of  July  and  the  27th  of  August,  1828,  amounting 
to  $2.35.  The  defendant  pleaded  a  former  suit  for  the  same 
identical  cause  and  causes  of  action.  It  was  proved  in  the 
Common  Pleas  that  the  plaintiff  had  an  account  against  the 
defendant,  consisting  of  twenty  different  articles  of  merchan- 
dise, delivered  on  fourteen  different  days  between  the  4th  of 
June  and  the  27  th  of  August,  1828,  amounting  to  between 
S5  and  $6 ;  that  he  comtnenced  a  suit  against  the  defendant, 
and  exhibited  an  account  of  items  delivered  between  the 
1st  of  June  and  the  19th  of  July,  1828,  amounting  to  $2.74; 
that  the  defendant  pleaded  a  tender  in  such  suit»  and  obtained 
judgment  for  costs.  The  plaintiff  then  sued  for  the  balance  of 
such  account,  viz.,  fbr  items  delivered  between  the  twentieth 
of  July  and  the  twenty-seventh  of  August.  The  Common 
Pleas  decided  that  on  a  running  account,  where  no  special 
contract  was  made  at  the  commencement  of  the  account,  and 
where  items  have  been  delivered  on  such  account  at  different 
times,  without  any  intermediate  agreement,  each  separate 
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deUvery  formed  a  separate  and  difltmct  cause  of  action,  and 
that  separate  suits  might  be  maintained  on  each  separate  deli* 
very ;  and  the  plaintiff  recovered  judgment.  On  appeal  to 
the  Supreme  Court  i^e  judgment  was  reversed.  The  court, 
by  Nelsok,  J.,  after  stating  that  it  was  settled  in  that  court 
that  if  a  plaintiff  biing  an  action  for  part  only  of  an  entire 
and  indivisible  demand,  the  judgment  in  that  action  is  a 
conclusive  bar  to  a  subsequent  suit  for  another  part  of  the 
same  demand,  says :  "  This  case  comes  within  the  reason 
and  spirit  of  that  principle*  The  whole  account  being  due 
when  the  first  suit  was  brought,  it  should  be  viewed  in  the 
light  of  an  entire  demand,  incapable  of  division,  for  the  pur- 
pose of  prosecution.  The  law  abhors  a  multiplicity  of  suits. 
According  to  the  doctrine  <^  the  court  below,  a  suit  might 
be  sustained,  after  the  whole  became  due,  on  each  separate 
item  delivered,  and  if  any  division  of  the  account  is  allowable 
it  must  no  doubt  be  earned  to  tlmt  extent.  Such  a  doctrine 
would  encourage  intolerable  oppression  upon  debtors,  and 
be  a  just  reproach  upon  the  law.  The  only  just  and  safe 
rule  is  to  compel  the  plaintiff,  on  an  account  like  the  present, 
to  indude  the  whole  of  it  due  in  a  single  suit."  The  reason- 
ing of  the  learned  justice  would  make  ev^y  account  con- 
sisting of  different  items,  i^e  whole  of  which  is  due,  an  entire 
demand  incapable  of  division  for  the  purpose  of  prosecution 
irrei^ctive  of  every  other  consideration.  It  excludes  the 
idea  that  it  is  necessary  the  claims  should  have  arisen  out  of 
a  single  transaction,  or  be  connected  together  by  contract. 
Tliis,  in  my  opinion,  is  carrying  the  doctrine  in  question  fia 
beyox^  its  just  limits.  Stevens  v.  Lockwood  was  a  case 
similar  to  the  last,  and  decided  upon  similar  views.  These 
cases  may  have  been  rightly  decided,  but  I  cannot  assent  to 
all  the  reasons  given  for  the  decisions. 

In  Colvin  v.  Corwin^  two  suits  were  brought  for  lotteiy 
tickets  sold  the  defendant.  On  the  trial  of  the  first  the 
defendant  admitted  he  had  bought  the  tickets  alleged  ta 
have  been  sold  to  him,  and  judgment  was  rendered  for  the 
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plaintiff.  The  judgment  was  set  up  as  a  bar  in  the  second 
»uit,  and  on  the  trial  it  appeared  that  the  tickets  claimed  in 
the  suits  were  deUyered  to  the  defendant  by  two  different 
agents  of  the  plaintiff,  at  different  offices  occupied  by  them, 
at  different  times,  and  it  was  held  by  the  Supreme  Court 
that  the  previous  judgment  was  a  bar  to  a  recovery.  It  is 
manifest  that  this  decision  rests  on  no  sound  principle,  and 
is  not  law.  A  plainer  case  of  distinct  independent  causes 
of  action  could  hardly  be  presented. 

Bendemagle  v.  Cocks  was  an  action  for  breaches  of  certain 
covenants  contained  in  an  indenture  of  lease.  A  plea  in 
abatement  was  interposed  of  an  action  pending  upon  the 
ttione  lease  for  the  alleged  breach  by  the  defendant  of  cove 
nants  therein.  It  is  stated  in  the  reporter's  note  that  all  the 
causes  of  action  had  accrued  at  the  time  of  the  bringing  of 
the  first  action.  The  plaintiff  replied  that  tiie  covenants,  for 
the  breach  of  which  the  first  suit  was  brought,  were  other,  dis 
tinct  and  different  from  the  covenants  for  the  breach  of  which 
the  second  suit  was  brought.  The  defendant  demurred,  and 
the  Common  Pleas  overruled  the  demurrer,  but  the  Supreme 
Court  reversed  the  judgment.  Cowbn,  J.,  who  delivered 
the  opinion  of  tiie  court,  reviews  and  comments  upon  many 
of  the  cases,  after  which  he  makes  the  following  observa* 
tions :  "  I  admit  that  the  rule  does  not  extend  to  several  and 
distinct  trespasses  or  other  wrongs,  nor,  as  we  have  seen,  to 
distinct  contracts.  It  goes  against  several  actions  for  the 
same  wrong,  and  against  several  actions  on  the  same  con- 
tract. AU  damages  accruing  from  a  single  wrong,  though 
at  different  times,  make  but  one  cause  of  action,  and  all 
debts  or  demands  already  due  by  the  same  contract  make  one 
entire  cause  of  action.  Each  comes  under  the  familiar  rule 
that  if  a  party  will  sue  and  recover  for  a  portion,  he  shall  be 
barred  of  the  residue.  Proof  of  that  fact  would  sustain  the 
common  issue  presented  in  Bagot  v.  Williams^  that  the  plain- 
tiff had  before  impleaded  the  defendant,  and  recovered  for 
the  same  identical  cause  of  action,"  &c. 
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The  trae  distinction  between  demands  or  rights  of  actioo 
which  are  single  and  entire,  and  those  which  are  several  and 
distinct  is,  that  the  former  immediately  arise  out  of  one  and 
the  same  act  or  contract,  and  the  latter  out  of  different  acts 
or  contracts.  Perhaps  as  simple  and  safe  a  test  as  the  sub- 
ject admits  of,  by  which  to  determine  whether  a  case 
belongs  to  one  class  or  the  other,  is  by  inquiring  whether  it 
rests  upon  one  or  several  acts  or  agreements.  In  the  case 
of  torts,  each  trespass,  or  conversion,  or  fraud,  gives  a  right 
of  action,  and  but  a  single  one,  however  numerous  the  items 
of  wrong  or  damage  may  be;  in  respect  to  contracts, 
express  or  implied,  each  contract  affords  one  and  only  one 
cause  of  action.  The  case  of  a  contract  containing  several 
stipulations  to  be  performed  at  different  times  is  no  excep- 
tion; although  an  action  may  be  maintained  upon  each 
stipulation  as  it  is  broken,  before  the  time  for  the  perfonn- 
ance  of  the  others,  the  ground  of  action  is  the  stipulation 
which  is  in  the  nature  of  a  several  contract.  Where  there  is 
an  account  for  goods  sold,  or  labor  performed,  where  money 
has  been  lent  to  or  paid  for  the  use  of  a  party  at  different 
times,  or  several  items  of  claim  spring  in  any  way  from  con- 
tract, whether  one  only  or  separate  rights  of  action  exist, 
will,  in  each  case,  depend  upon  whether  the  case  is  covered 
by  one  or  by  separate  contracts.  The  several  items  may 
have  their  origin  in  one  contract,  as  on  an  agreement  to  sell 
and  deliver  goods,  or  perform  work,  or  advance  money ;  and 
usually,  in  the  case  of  a  running  account,  it  may  be  fairly 
implied  that  it  is  in  pursuance  of  an  agreement  that  an 
account  may  be  opened  and  continued,  either  for  a  definite 
period  or  at  the  pleasure  of  one  or  both  of  the  parties. 
But  there  must  be  either  an  express  contract,  or  the  cir- 
cumstances must  be  such  as  to  raise  an  implied  contract, 
embracing  all  the  items,  to  make  them,  where  they  arise  at 
different  times,  a  single  or  entire  demand  or  cause  of  action. 

Applying  this  test  to  the  present  case,  it  is  very  clear  that 
the  two  accounts  did  not  constitute  an  entire  claim ;  but,  od 
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the  contrary,  thafc  they  were  several  and  formed  two  several 
causes  of  action.  The  business  of  the  plaintiffii  consisted 
of  two  branches,  which  were  designed  to  be  and  were  kept 
entirely  distinct,  in  each  of  which  one  of  the  accounts  was 
made,  and  an  arrangement  was  entered  into  under  which 
one  of  the  accounts  arose  anterior  to  the  opening  of  the  other 
account.  Here  was  no  express  contract  connecting  the  two 
accounts ;  and  the  facts,  instead  of  warranting  the  presump- 
tion of  such  a  contract,  show  that  separate  agreements  only, 
one  in  regard  to  each  account,  were  intended. 

But  assuming  that  the  accounts  form  only  a  single  demand, 
upon  the  other  facts  in  the  case  the  defence  must  fail.  At 
the  time  of  the  issuing  of  the  warrant  of  attachment,  the 
accounts  were  a  lien  on  the  vessel,  and  the  attachment  was 
issued  to  enforce  the  lien  as  to  one  of  the  accounts.  By  the 
giving  of  the  bond  in  suit,  and  thereby  procuring  the  discharge 
of  the  attachment,  the  lien  of  that  account  on  the  vessel 
was  discharged,  and  the  demand  became  a  mere  personal 
obligation  of  Locke,  the  master  and  owner  of  the  vessel,  the 
plaintiffs  holding  the  bond  as  security.  The  legal  effect  of 
the  transaction  was  to  separate  the  two  accounts  in  respect 
to  the  lien,  leaving  the  account  not  included  in  the  attach- 
ment a  lien  on  the  vessel  as  before.  {2  R.  £•.,  493-496.) 
It  did  not  satisfy  or  discharge  or  in  any  way  affect  the  latter 
account,  but  the  same  remained  valid,  with  the  same  legal 
force  and  operation  in  every  respect  which  previously 
belonged  to  it.  The  plaintiffs  were  entitled  to,  as  they  did 
subsequently,  institute  a  suit  in  rem  in  the  district  court  and 
obtain  a  judgment  against  the  vessel  for  the  amount  of  said 
account.  The  account  for  wlrich  the  attachment  issued 
could  not  have  been  included  in  that  suit,  for  tha  reason 
that  it  was  not  then  a  lien  on  the  vessel.  It  was  not,  there- 
fore, any  part  of  the  cause. of  action  in  the  suit  against  the 
Tassel ;  and  hence  the  rule,  the  benefit  of  which  is  invoked 
by  the  defendants,  that  a  judgment  for  part  of  an  entire 
cause  of  action  is  a  bar  to  the  whole,  is  inapplicable  to  thf^ 


5C0     CASES  IN  THE.  CQURT  OF  APPEALS. 


Maybee  v.  Sniffen. 


case.  That  rule,  although  A  salutary  one,  is  of  a  technical 
character,  and  a  case  must  be  brought  strictly  within  it  to 
give  it  effect. 

No  error  was  committed  in  the  rulings  upon  questions  of 
evidence  at  the  trial. 

The  judgment  must  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 


Matbee  v.  Sniffek. 

A  creditor  nnited  with  his  debtor  in  a  petition  for  the  diBCharge  of  the  Iatt«> 
fh>m  his  debts  as  an  insolvent,  and  subsequently,  without  withdrawing  hU 
name  from  the  petition,  or  requiring  the  debtor  to  surrender  the  affidaTit  of 
the  creditor  verif^'ing  the  indebtedness,  executed  to  him  a  general  release. 
After  the  execution  of  this  release  the  debtor  presented  the  petition,  with 
his  own  affidavit  and  that  of  the  creditor  verifying  the  indebtedness,  to  a 
county  judge  and  applied  for  his  discharge ;  MM,  that  the  creditor  could 
not  avail  himself  of  these  facts  as  estopping  the  debtor,  in  a  snbseqaem 
suit,  from  denying  the  indebtedness  asserted  in  the  petition,  and  availing 
himself  of  the  release. 

Appeal  from  the  New-York  Common  Pleas.  The  plain- 
tiff sued  the  defendant  on  several  promissory  notes.  The 
defendant  denied  all  indebtedness  and  claimed  a  set-off.  The 
issues  were  referred  to  three  refeiees,  who  reported  that 
there  was  nothing  due  to  the  plaintiff,  and  the  Court  of  Com- 
mon Pleas  refused  to  set  aside  their  report.  From  that 
judgmejit  the  plamtiff  appealed  to  this  court  The  &ct8 
sufficiently  appear  in  the  following  opinion. 


P.  T.  Cutler  J  for  the  appellant. 

T.  E.  Tondinsoth  for  the  respondent. 


ALBANY,  MARCH,  1868.  561 

Maybea  v.  Boiffen. 

HoosEYELTi  J.  Prior  to  March,  1847,  the  defendant 
owed  the  plaintiff,  as  was  duly  proved,  $2755^0.  He 
then  procured  the  plaintiff  and  others  to  sign  a  petition  for 
bis  discharge  under  the  insolvent  act,  and  to  make  affidavits, 
to  attach  thereto,  of  the  respective  amounts  due  to  each 
petitioner.  Soon  after,  without  abandoning  the  insolvent 
proceeding,  he  induced  the  petitioners  to  execute  to  him 
a  general  release.  The  release  wcus  under  seal,  and  was 
dated  May  27,  1847,  The  parties  signing  it  did  not  with- 
draw their  names  from  his  petition  for  an  insolvent  discharge, 
nor  require  the  defendant  to  return  the\r  affidavits  proving 
the  amount  of  their  respective  claims.  It  was  signed  by 
the  plaintiff  after  the  27th  of  May  and  prior  to  the  1st  of 
July,  1847,  and  therefore,  if  valid,  was  a  complete  bar  to 
the  plaintiff's  recovery. 

Notwithstanding  this  release,  however,  the  defendant  on 
the  first  of  July  presented  the  petition  to  the  judge  for  a 
discharge  under  the  act ;  to  which  was  annexed  the  usual 
sworn  schedule  of  creditors,  and  among  them  the  plaintiff  for 
his  $2755.40  as  a  subsisting  debt.  On  the  admission  in  this 
affidavit  the  plaintiff  relies  for  a  recovery. 

An  attempt  was  also  made  to  show  a  fraudulent  alteration 
in  the  release ;  but  no  alteration  was  proved  to  have  been 
made  after  it  was  signed.  The  only  real  question  was  as  to 
the  supposed  estoppel  created  by  the  defendant's  affidavit. 
A  party,  it  is  said,  should  not  be  permitted  to  deny  a  debt 
after  having  sworn  to  its  existence.  On  the  other  hand, 
however,  it  may  be  urged  that  a  party  should  not  be  permitted 
to  prosecute  a  claim  after  having  released  its  obligation. 
This  affidavit,  moreover,  admits  of  an  explanation  consistent 
with  good  faith.  We  are  at  liberty,  in  favor  of  the  truth  of 
both  parties,  to  presume  that  it  was  their  mutual  under- 
standing that  the  defendant,  if  legally  practicable,  was  to 
obtain  a  general  discharge  under  the  insolvent  law  from  all 
his  debts ;  and  if  not,  then  that  he  should  at  all  events  have 
a  partial  discharge,  to  the  extent  of  the  demands  of  those  of 
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the  creditors  who  were  willing  to  execute  the  releaee. 
Viewed  in  this  light,  both  the  affidavit  and  the  release, 
although  i^ot  literallyi  would  be  substantially,  true.  But 
if  it  were  true  that  the  defendant  attempted  a  fraud,  he  had, 
as  Judge  Woodbuff  expresses  it,  the  assistance  of  the  plain- 
tiff, who  now  seeks  in  effect  to  avoid  Us  own  solenm  release 
by  setting  up  a  fraud,  if  fraud  it  was,  in  which  he  united 
with  the  defendant*  The  answer  to  such  a  position  is  ex 
turpi  causa  rum  oritur  actio.  It  was  a  wrong,  but  not  a 
wrong  upon  the  plaintiff.  The  wrong  was  by  both  plaintiff 
and  defendant  upon  innocent  third  persons,  contemplated 
but  not  successfully  consummated.  As  to  the  plaintiff,  so  far 
from  being  wronged,  he  intended  that  the  defendant  in  any 
event  should  be  discharged.  To  give  effect^therefore  to  the 
release  is  to  carry  out  the  intention  of  both. 
The  judgment  should  be  affirmed  with  costs. 


All  the  judges  concurring. 


Judgment  affirmed. 


Dow  and  another  v.  Platneb. 

An  insolvent  debtor  assigned  all  his  personal  estate  in  trust  for  the  paymfloi 
of  debts,  and  authorized  the  assignees  to  nse  a  Judgment  previonsly  eon* 
fessed  by  him  to  secure  them  against  contingent  liabilities  as  his  sureUcs, 
for  the  puipose  of  perfecting  title  to  his  real  estate,  declaring  thai  all  that 
should  be  realized  from  the  real  estate  should  be  assets  in  the  hands  of  the 
tmsteesi  to  be  distributed  according  to  the  terms  of  the  assignment.  Hs 
did  not  assign  his  statutory  right  of  redeeming  the  land  fh>m  a  sale  on 
the  Judgment,  or  his  right  to  the  rents  and  profits  before  the  expiration  of 
the  period  of  redemption-;  ffM^  that  this  was  not  such  a  reserration  of 
property  as  vitiated  the  assignment. 

The  grant  by  an  insolvent  debtor  to  his  assignees,  of  power  to  compromise 
such  of  the  debts  assigned  as  are  doubtful,  by  receiving  a  part  of  the  sua 
due,  is  valid. 
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A  tUtoment  upon  which  to  enter  Jadgment  without  action,  under  the  Code,  ff 
sufflcient  if  it  sets  forth  that  the  Judgment  is  confessed  to  secure  the  plain- 
tiff for  a  debt  Justly  to  become  due  upon  his  indorsement,  as  the  surety  of 
the  plaintiff,  and  for  his  benefit,  of  bills  and  notes  which  are  fully  described 
as  to  names,  dates,  amounts  and  times  of  payment. 

Appeal  from  the  Supreme  Court.  The  defendant  was 
Aoed  for  having,  as  sheriff  of  Otsego,  seized  and  taken 
certain  goods  as  the  property  of  one  Feck  by  virtue  of  an 
execution  against  him.  The  plaintiffs  claimed  to  hold  the 
property  under  an  assignment  by  Peck  of  all  his  persona) 
estate  to  them  in  trust  for  the  benefit  of  creditors,  02 
the  13th  August,  1851.  The  assignment  contained  this 
clause;  *^  whereas  I  confessed  a  judgment,  in  March  last,  to 
said  Dow  and  Rathbun,  as  security,  for  their  liabilities  for 
me,  and  which  judgment  said  trustees  are  authorized  to  use 
to  perfect  title  to  ahy  real  estate  on  which  it  is  a  lien ;  and 
all  that  may  be  realized  by  them  from  said  real  estate,  over 
and  above  previous  liens  thereon,  shall  be  assets  in  their 
hands  and  be  paid  out  by  them  according  to  the  terms 
of  this  assignment.  •  •  •  •  And  in  the  collection  of 
debts  due  me  they  may,  in  the  exercise  of  a  sound  discre- 
tion, compromise  such  as  are  doubtful  by  receiving  a  part 
of  the  money  due." 

The  trial  was  at  the  Otsego  circuit,  before  Mr.  Justice 
Mason  and  a  jury.  After  the  plaintiff  had  proved  the  as- 
signment before  stated,  the  defendant  put  in  evidence  the 
judgment  roll  of  the  judgment  by  confession,  referred  to  in 
the  assignment.  The  statement  therein  contained,  and  duly 
verified  by  the  affidavit  of  Peck,  was :  *'  This  confession  is 
for  a  debt,  justly  to  become  due  to  the  plaintiffs,  arising 
upon  the  following  facts,  viz.,  my  drafts  upon  Peck,  Myers 
and  Brownson,  of  the  city  of  New- York,  dated  January 
14th,  1851,  payable  at  sixty  days  from  date,  for  eight 
hundred  dollars,  and  indorsed  by  said  Daniel  Dow,  Jr.,  as 
my  surety  and  for  my  benefit."  It  further  stated,  in  the 
lame  manner,   several  other  drafts  drawn  by  Peck,   and 
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indorsed,  some  by  Bathbun  and  some  by  Dow,  for  Peck's 
benefit  and  as  his  surety,  none  of  which  had  become  dae 
at  the  date  of  the  statement  and  judgment,  March  6,  1851 
Under  this  judgment  a  sale  of  Peck's  real  estate  was  rnude, 
January  26,  1852.  At  the  close  of  the  evidence  the 
counsel  for  the  defendant  requested  the  court  to  noosaii 
the  plaintiffs  on  the  grounds  that  the  assignment  was  void  p 
because,  first,  by  it  the  assignor  virtually  reserved  to  himself 
the  use  of  a  portion  of  the  estate  until  the  expiration  of 
the  period  of  redemption  under  the  sale  upon  the  ezeca 
tion  of  the  plaintiffs  against  Peck ;  second,  it  authorizes  the 
assignees  to  compound  debts ;  and  also  that  the  judgment 
was  void  for  the  reason  that  it  was  given  to  secure  certain 
drafts  indorsed  by  the  assignees,  on  which  they  had  not 
become  liable  at  the  time  of  the  confession  or  of  the  assign- 
ment; that  the  judgment  being  inoperative  and  void,  the 
assignor  did  not  assign  the  whole  of  his  estate.  The  judge 
refused  to  nonsuit  and  the  defendant  excepted.  The  same 
questions  were  raised  by  exceptions  taken  by  the  defendant 
to  the  judge's  charge.  The  plaintiffs  had  a  verdict  and 
judgment,  which,  on  appeal,  was  afi&rmed  ty  the  Supreme 
Court,  at  general  term  in  the  sixth  district,  and  the  defen- 
dant appended  to  this  court. 

L.  Shenpoodf  for  the  appellant. 
A.  J.  Parker^  for  the  respondent. 

Roosevelt,  J.  The  main  point  to  be  determined  in  this 
case  is  whether  an  assignment  and  confession  of  judgment, 
executed  by  one  Peck  to  Bathbun  and  Dow,  are  valid  or 
void.  From  the  decision  of  the  Supreme  Court,  sustaining 
their  validity,  the  defendant,  on  behalf  of  the  general  credi- 
tors,  appeals  to  this  court. 

The  object  of  the  judgment  confessed  by  Peck,  as  appeals 
from  the  sworn  statement,  was  to  secure  the  pUdntifi  as 
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ftceommodation  indorsenB  of  his  drafts.  The  object  of  the 
assignment,  which  was  executed  more  than  five  months  sub- 
sequently, was  to  pay  all  the  creditors  in  a  certain  order  of 
preference,  the  plaintiffs  being*first.  The  judgment  of  itself 
was  only  a  lien  on  real  estate ;  the  assignment  disposed  of  the 
whole  *^  personal  estate  "  of  the  debtor,  and  authorized  the 
assignees  to  compoxmd  doubtful  claims  and  to  use  the  con- 
fessed judgment  to  perfect  title  to  his  real  estate,  declaring 
that  whatever  might  be  realized  therefrom,  <*over  and  above 
previous  liens  thereon,"  should  be  assets  in  their  hands,  to 
be  paid  to  tiie  creditors  according  to  the  terms  of  the  assign- 
ment The  two  transactions  together  were  in  effect  a  transfer 
of  the  whole  real  and  personal  estate  of  the  debtor,  with  one 
important  exception ;  and  the  question  is,  does  that  excep- 
tion render  the  assignment  void.  A  sale  of  the  real  estate 
was  authorized,  but  only  in  a  qualified  manner,  that  is  to 
say,  subject  to  redemption.  But  how  can  that  condition, 
sanctioned  as  it  is  and  even  imposed  by  the  law  itself,  be 
legal  evidence  of  fraud?  The  privilege  of  redemption,  like 
the  privilege  of  preference,  whether  wise  or  unwise,  is  legal ; 
and  being  legal  it  cannot  per  se  be  fraudulent  in  law.  It 
may,  as  it  certainly  does,  '*  delay  creditors ;"  but  the  legisla- 
ture, as  they  had  a  ri^t  to  do,  have  themselves  created  that 
delay,  and  it  is  not  for  the  courts,  in  matters  not  constitu- 
tional, to  nullify  the  legislative  will.  If  the  decision  of  the 
late  chancellor,  in  FamAam  v.  CampbeU  (10  Paige,  598),  be 
sound  law,  the  privilege  of  redemption  does  not  even  delay 
creditors  legally;  inasmuch  as  they  may  levy  on  the  rents 
and  profits,  or  value  of  the  use  of  the  property  for  the  twelve 
months  during  which  the  right  to  redeem  continues.  Should 
it  be  said  that  the  mere  right  to  redeem,  independently  of 
the  intermediate  rents,  is  itself  a  valuable  interest,  which 
Ihe  debtor  in  the  present  assignment  has  in  effect  reserved 
to  himself,  the  ready  answer  is,  that  the  right  can  only  be 
exercised,  if  at  all,  for  the  benefit  of  creditors  in  preference 
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to  the  debtor;  their  benefit  is  made  paramount  to  his 
theirs  is  certain,  his  contingent,  as  well  as  subordinate. 

As  to  the  authority  given  by  the  debtor  to  his  assignees  to 
make  compositions,  it  will  be  obseryed  that  it  has  no  appli- 
cation to  claims  against,  but  to  claims  in  favor  of,  the  debtor. 
It  presents,  therefore,  simply  the  question  whether  assignees, 
in  the  collection  of  debts  due  to  the  assignor,  can  be  autho- 
rized by  him,  ^*  in  the  exercise  of  a  sound  discretion,  to 
compromise  such  as  are  doubtful,"  without  a  necessary 
implication  of  fraudulent  intent. 

Where  assignees  of  insolvent  debtors  are  appointed  by 
judicial  officers,  it  is  declared  by  the  statute  {2  R.  Sj 
42)  that  they  shall  have  power,  *<  under  the  order  of  such 
officer,"  to  compound  with  aoy  person  indebted  to  the 
estate.  I  do  not  perceive,  however,  that  the  principlt 
involved  in  this  limitation  ( the  letter  certainly  has  nothing 
to  do  with  the  case)  has  any  necessary  application  to  private 
assignments,  where  the  debtor,  selecting  his  own  assignee, 
will  of  course  be  careful  to  protect  his  own  interest,  which, 
in  this  respect,  is  identical  with  the  interest  of  his  crediton, 
as  he  gets  no  full  discharge  unless  they  are  paid  in  full,  and 
no  partial  discharge  beyond  the  dividend,  larger  or  smaller, 
realized  from  the  assets  assigned.  Compositions,  instead  of 
increasing,  diminish  the  nominal  assets ;  instead  of  nursing 
the  estate  by  <^  delay,"  so  as  to  enhance  the  probability  of  a 
surplus  for  his  benefit,  they  tend  to  a  more  speedy  realization, 
at  the  expense  of  a  possible  sacrifice,  to  some  extent,  of  his 
interests.  The  composition  power,  therefore,  it  is  obvious, 
is  not  obnoxious  to  the  usual  objections  against  voluntaiy 
assignments.  It  can  in  no  sense  be  called  a  reservation  in 
favor  of  the  debtor,  except  in  the  honest  and  lawful  sense 
of  paying  his  debts  as  far  and  as  fast  as  possible. 

An  objection  was  taken  to  the  form  of  the  confesrion  of 
judgment,  and  authorities  were  cited  which  it  was  supposed 
were  fatal  to  its  validity.  The  statute  no  doubt  requires 
that  the  consideration  of  the  liability  as  well  as  the  liability 
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itself  should  be  specified  in  the  statement.  Hence  the  mere 
statement  of  the  making  of  a  promissory  note  <*  for  value 
received"  has  been  justly  held  to  be  insufficient.  But  in  the 
present  instance  the  consideration  is  specified.  The  state- 
ment amounts  to  saying  that  if  the  plaintiff  would  indorse 
the  defendant's  paper  they  would  secure  them  by  judgment 
against  the  consequences.  A  judgment,  says  the  Code 
(§  382)i  may  be  entered  by  confession  ''  to  secure  any  person 
against  contingent  liability  on  behalf  of  the  defendant,"  pro- 
vided it  "  state  concisely  the  facts  constituting  the  liability 
and  show  that  the  sum  confessed  does  not  exceed  the  same." 
Here  the  notes  indorsed  were  fiAly  set  forth,  in  names,  dates, 
amounts  and  times  of  payment,  and  the  further  fact  that  the 
indorsements  were  made  "  as  surety."  The  statement  there- 
fore complies  with  the  law  in  every  particular. 

The  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
UBb  should  be  affirmed  with  costs. 

Selden  and  Stbokg,  Js.,  dissented  from  that  part  of  the 
preceding  opinion  relating  to  the  power  of  compromising 
debts.  Pratt,  J.,  dissented  from  that  relating  to  the  effect 
of  the  virtual  reservation  by  the  assignor  of  the  right 
of  redemption  in  his  real  estate.  All  the  other  judges 
concurring, 


Judgment  affirmed. 


Spbaeeb  v.  Cook  and  another. 

A  Jadgment  debtor,  continning  in  the  possession  of  real  estate  after  title  thereto 
has  been  perfected  under  a  sale  on  execntion  against  him,  is  a  tenant  within 
the  meaning  of  that  word,  as  used  in  the  statute  of  summary  proceedings  to 
recover  the  possession  of  land  (2  R.  S.,  612),  and  is  entitled  to  deny  the 
facta  upon  which  the  summons  against  him  was  issued,  to  have  a  trial  hj 
Jury,  and  to  stay  the  issuing  of  a  warrant  to  remove  him,  by  giving  the  under- 
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taking  or  bond  mentioned  in  the  amendment  of  that  statnSe  in  seetioQ  fin 

of  chapter  one  hundred  and  ninety-three  of  1849. 
The  word  rent,  as  used  in  chapter  one  hundred  and  ninety-three  of  1849,  is  to 

be  construed  as  meaning,  where  the  proceedings  are  between  a  judgmeiit 

debtor  and  Uie  purchaser  of  his  land  on  execution,  the  value  of  the  uaa  and 

occupation.  " 

The  effect  of  payment  to  the  sheriff,  for  the  puq>ose  of  acquiring  the  title  oft 

purchaser  of  land  on  execution,  of  the  amount  of  the  purchaser's  bid,  wit! 

interest,  is  not  impaired  by  the  person  making  sudi  payment  giving  \nmb- 

diate  notice  to  the  sheriff  not  to  pay  over  a  portion  of  the  moneys 

Appeal  from  the  Sapreme  Court.  The  action  was  upon 
aa  undertaking  executed  by  the  defendants  upon  an  appeal 
by  one  Snell  from  the  judgment  of  a  justice  of  the  peace 
granting  a  warrant  for  his  removal  from  a  farm  which  had 
been  sold  upon  execution  against  him.  In  December,  1850, 
the  sheriff  of  Montgomery  cdunty  sold  the  farm  of  Snell  upon 
an  execution  issued  on  a  judgment  recovered  by  the  plaintiff 
in  this  suit.  Cook  became  the  purchaser  for  the  sum  of 
$1500.  He  paid  to  the  sheriff  in  cash  $353.87,  the  amount 
due  upon  the  execution,  and  Snell,  the  judgment  debtor, 
executed  to  the  sheriff  his  receipt  for  the  residue  of  the  sum 
bid.  In  March,  1852,  Spraker,  the  plaintiff,  redeemed  the 
farm  from  such  sale,  as  a  creditor  by  mortgage,  paying  the 
sheriff  the  amount  of  Cook's  bid,  with  interest,  $1631^. 
The  sheriff  thereupon  executed  to  him  a  deed  of  the  farm, 
reciting  the  facts  above  stated,  and  further  stating  that, 
''after  the  redemption  being  so  made,  the  said  Spraker  then 
and  there  gave  notice  to  said  sheriff  not  to  pay  over  to  said 
Cook  more  of  the  said  $1631.25  than  the  amount  actually 
paid  by  him  in  cash  to  the  sheriff,  with  interest  thereon,  until 
it  should  be  judicially  adjudged  to  whom  the  surplus 
belonged,  and  that  said  surplus  did  not  belong  to  Cook  as 
purchaser  under  the  sheriff's  sale,  he  not  having  paid  said 
balance  to  any  one  entitled  thereto."  In  April,  1852, 
Spraker  caused  written  demand  of  the  surrender  of  the  pos- 
session of  the  farm  to  be  served  on  Snell,  and  Snell  refused 
feu  surrender  possession.    Spraker  then  applied  to  a  justice 
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of  the  peace  for  process  to  remove  Snell  from  possession, 
under  the  statute,  presentiog  an  affidavit  proving  the  demand 
and  refusal  to  surrender  possession,  and  his  own  affidavit 
stating  that  the  farm  had  been  sold  by  virtue  of  an  execution 
against  Snell  and  the  title  thereto  perfected  by  the  execu* 
tion  and  delivery  of  the  sheriff's  deed,  a  copy  of  which  was 
annexed  to  and  formed  part  of  the  affidavit.  The  justice 
issued  his  summons  requiring  Snell  to  remove  or  show  cause. 
He  appeared  and  filed  an  affidavit,  in  which  he  denied  that 
the  title  bad  been  perfected  in  Spraker,  and  averred  that  the 
redemption  was  invalid  and  the  sheriff's  deed  void  for  the 
reason  that  the  payment  of  the  money  to  redeem  was  tram- 
meled  by  the  notice  before  stated.  The  justice  decided  to 
grant  the  application  for  a  warrant;  Snell  appealed ;  and, 
for  the  purpose  of  sta}H[ng  the  issuing  of  the  warrant,  exe 
cuted  an  undertaking,  in  which  the  other  defendants  joined, 
to  pay  to  Spraker,  if  judgment  should  be  rendered  against 
the  appellant  on  the  appeal,  *<ali  rent  accruing  or  to  accrue 
upon  the  said  premises  subsequent  to  the  application  to  such 
justice."  The  justice's  judgment  was  affirmed  by  the  County 
Court.  Snell  was  removed  from  possession.  This  action 
was  brought  on  the  undertaking ;  and  at  the  trial  before  Mr. 
Justice  Paige,  at  the  Montgomery  circuit,  the  value  of  the 
use  of  the  premises  from  the  time  of  the  application  to  the 
justice  till  possession  was  given  to  the  plaintiff  was  proved 
to  be  $300.  The  defendant  moved  for  a  nonsuit,  upon 
grounds  which  sufficiently  appear  in  the  following  opinion, 
which  was  refused  by  the  court,  and  the  plaintiff  had  a 
verdict,  subject  to  the  opinion  of  the  court  at  general  term. 
At  the  general  term  the  veidict  was  set  aside ;  the  undei* 
taking  on  which  the  action  was  founded  held  unauthorized 
and  void,  and  judgment  rendered  for  the  defendants.  The 
plaintiff  appealed  to  this  court. 

John  H.  Reynolds,  for  the  appellant. 

Henry  Smith,  for  the  respondents. 
Smith. — Vol.  II.  78 
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Denio,  J.  I  am  of  opinion  that  the  affidayits  of  the 
plaintiff  and  of  Abraham  Hees  were  sufficient  to  give  the 
magistrate  jurisdiction  of  the  proceeding.  The  plaintiff's 
affidavit,  describing  the  land^  alleges  that  it  has  been  sold  on 
execution  against  Snell,  and  that  the  title  has  been  perfected 
in  the  deponent  by  the  execution  and  the  delivery  of  Uie 
sheriff's  deed,  which  is  annexed  and  delivered  to  the  magift- 
trate  with  the  affidavit.  The  demand  of  possession  was 
sufficiently  proved  by  the  affidavit  of  Hees.  These  are  all 
the  matters  required  to  be  shown  by  the  applicant;  and 
unless  the  deed  annexed  to  the  plaintiff's  affidavit  discloses 
some  imperfection  in  the  sale,  or  the  redemption  under 
which  the  plaintiff  acquired  his  right  to  have  his  deed 
executed  to  him,  jurisdiction  was  conferred  on  the  magis- 
trate. (2  JR.  S.J  612,  ^28.)  As  Cook's  bid  was  much 
larger  than  the  amount  due  on  the  execution,  and  there 
was,  so  far  as  appears,  no  other  lien  subsequent  to  the 
plaintiff's  judgment,  there  was  no  person  to  whom  to  pay 
the  balance  of  the  sum  bid  except  the  judgment  debtor, 
and  it  was  accordingly  paid  to  him.  This  circumstance  is 
uimecessarily  recited  in  the  deed ;  but  as  it  was  not  wrong 
in  itself,  it  does  not  prejudice  the  title  of  the  purchaser. 
But  the  deed  also  recites  that  the  plaintiff,  in  order  to 
acquire  the  title  of  the  purchaser,  paid  the  full  amount 
which  the  latter  had  bid,  with  interest  thereon^  This  was 
all  which  it  was  necessary  to  say  upon  that  subject ;  but 
the  deed  goes  on  to  recite  that,  after  the  redemption  so 
made,  the  plaintiff  then  and  there  gave  notice  to  the  sheriff 
not  to  pay  over  to  Cook  any  more  of  the  money  which  he 
had  paid  than  the  amount  of  the  judgmeirt  and  expenses, 
which  were  satisfied  by  the  sale.  This  notice  did  not 
qualify  the  effect  of  the  act  done  prior  to  its  being  given. 
It  did  not  prevent  the  sheriff  from  doing  with  the  money 
what  it  would  have  been  lawful  for  him  to  do  if  it  had  not 
been  given,  nor  did  it  prejudice  the  rights  of  any  party  who 
was  entitled  to  the  .money.    It  was  impertinent  matter  to 
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be  pnt  into  the  deed,  but  did  not  impair  its  efl^t.  The 
affidavits  and  the  deed,  therefore,  presented  a  case  for 
the  exercise  of  the  jurisdiction  of  the  justice  under  the 
statute. 

Another  objection  taken  to  the  agreement  signed  by  the 
defendants,  upon  which  this  action  is  brought,  is,  that  no  case 
had  arisen  upon  which  it  was  proper  to  require  such  an 
undertaking  to  be  given  on  behalf  of  Snell.  If  the  judges 
of  the  Supreme  Court  are  right  in  the  construction  they  put 
upon  the  statute,  the  pretended  appeal  was  of  no  effect ; 
and  in  that  case  I  do  not  see  that  there  was  any  legal  con 
sideration  for  the  undertaking*  That  court  is  of  the  opinion 
that  none  of  the  provisions  of  the  statute,  from  sections 
thirty-four  to  forty-two  inclusive,  being  those  which  provide 
for  making  up  an  issue,  and  for  the  trial  of  such  issue,  nor 
the  sections  added  by  the  act  of  1849,  which  authorize  an 
appeal  from  a  judgment  in  such  cases,  apply  where  the 
application,  like  the  one  in  this  case,  was  under  the  fourth 
subdivision  of  the  twenty-eighth  section  of  the  statute,  by 
a  person  who  had  acquired  title  under  a  sale  or  execution 
against  the  judgment  debtor  or  his  assigns  who  hold  over. 
Upon  a  careful  examination  of  the  statute,  I  cannot  agree  with 
the  Supreme  Court.  A  person  thus  holding  over  is  not,  it  is 
true,  in  any  ordinary  sense  a  tenant,  though  he  may  be  called 
such  for  some  technical  purposes ;  nor  is  the  person  who 
purchased  on  the  execution,  or  a  party  who  has  acquired 
his  title,  in  any  proper  sense  a  landlord.  But  it  was  quite 
competent  for  the  legislature  to  give  parties  thus  circum- 
stanced some  of  the  rights,  duties  and  liabilities  which  they 
conferred  upon  landlords  and  tenants,  and  I  think  that  has 
been  attempted  in  this  statute.  The  language  is  not  very 
coherent,  but  the  intention  is  not  difficult  to  be  ascertained. 
The  statute  literally  reads,  that  ^'  any  tenant,"  &c.,  '*  may 
be  removed,"  &c.,  "  where  any  person  shall  hold  over  or  con- 
tinue in  possession  of  any  real  estate  which  shall  have  been 
iold  by  virtue  of  an  execution,"  &c.  (^28.)    The  expres* 
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siona  are-not  happily  chosen,  but  the  meaning  very  clearly 
is,  that  in  all  the  cases  mentioned  in  this  as  well  aa  the  othei 
subdivisions  the  party  referred  to  may  be  removed.  The 
Supreme  Court  understood  the  statute  as  I  do  thus  far,  fiii 
they  concede  that  Snell  was  liable  to  be  removed  tmder  Hm 
section,  if  the  plaintiff  had  a  good  title  under  the  sale  or 
execution.  Kor  is  it  denied  that  the  sections  which  follow, 
down  to  section  thirty-three  inclusive,  providing  for  the 
complaint,  summons  and  service,  apply  to  parties  holding 
the  relations  which  Snell  and  the  plaintiff  did*  That  this 
's  so  is  perfectly  apparent,  not  only  from  the  general  scope 
of  the  provisions,  but  from  a  particular  direction  in  the 
thirty-first  section  to  the  effect  that  if  the  application  be 
against  a  person  holding  over  land  sold  on  execution,  it 
must  be  shown  that  possession  has  been  demanded.  Now, 
in  these  provisions,  which  confessedly  apply  to  tiie  case  of 
land  sold  on  execution,  the  applicant  is  called  the  landlord, 
and  the  person  proceeded  against  the  tenant.  (  See  partiadarlgf 
%  29.)  We  have  then  this  position  established,  that  the  legis- 
lature has,  in  this  statute,  applied  these  designations  to  persons 
holding  the  relations  of  judgment  debtor  in  possession,  and 
the  purchaser  of  his  land  on  execution,  without  discrind- 
nating  between  such  parties  and  those  who  are  property 
landlords  and  tenants.  This  method  of  reading  the  law 
should,  I  think,  be  carried  through  the  statute,  where  a 
different  intention  is  not  indicated ;  but  the  Supreme  Court 
stops  at  the  end  of  section  thirty-three,  and  reads  the  follow* 
ing  nine  sections,  which  provide  for  an  issue,  i;o  be  formed  by 
means  of  a  denial  on  oath  by  the  party  proceeded  against 
of  the  facts  complained  of,  and  for  the  trial  of  that  issue,  as 
though  they  were  confined  to  the  case  of  landlords  and 
tenants,  properly  so  called,  and  did  not  at  all  apply  to  par- 
ties in  the  situation  of  Snell  and  the  plaintiff.  The  same 
kind  of  phraseology  is  kept  up  in  these  sections  as  in  tibose 
which  precede  them.  Thus,  the  party  who  may  make  the 
affidavit  of  denial  is  any  person  in  possession  o^ 
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demised  premises.  (^34.)  The  verdict,  in  case  the  appli- 
cant prevails,  is  spoken  of  as  one  '^  in  favor  of  the  lessor  or 
landlord."  ( ^  39* )  I  can  perceive  no  reason  for  accommo- 
dating the  language  of  the  act,  in  the  sections  which  relate 
to  bringing  the  piuides  before  the  magistrate,  which  does  not 
apply  just  as  well  to  the  subsequent  proceedings.  On  the 
contrary,  there  is  a  stronger  reason  for  such  accommodation 
in  these  sections,  for  if  the  judgment  debtor,  when  thus 
proceeded  against,  cannot  deny  the  facts  upon  which  the 
summons  was  issued,  according  to  section  thirty-four,  or 
have  a  trial  pursuant  to  the  following  sections,  he  must 
be  turned  out  of  possession  by  a  proceeding  wholly  ex  partem 
unless  he  can  swear  that  he  claims  the  possession  by  virtue 
of  a  title  acquired  after  the  sale  on  execution,  or  as  a  guar- 
dian or  trustee  for  some  other  person,  according  to  section 
forty-six.  Therefore,  in  general,  the  ex  parte  showing  of 
the  complainant  would  be  conclusive ;  and  we  have  a  case 
where  a  party  is  liable  to  be  removed  from  his  own  house  or 
&rm  upon  an  affidavit  made  in  his  absence,  and  which  he  is 
not  by  law  permitted  to  deny,  or  allowed  to  controvert  in 
any  way.  A  result  so  little  in  accordance  with  the  usual 
policy  of  the  law,  and  so  manifestly  inconvenient  and  unjust, 
should  not  be  imputed  to  the  statute  unless  the  language  is 
very  positive  and  express.  So  far  from  being  so  in  this  case, 
I  am  unable  to  find  any  words  which  declare  or  even  imply 
that  the  sections  relating  to  the  issue  and  to  the  trial  are  not 
as  applicable  to  proceedings  under  the  fourth  subdivision,  as 
to  those  under  the  other  divisions  of  the  section.  The  pro- 
visions which  enable  a  party,  proceeded  against  for  holding 
over  after  a  sale  on  execution,  to  stay  the  proceedings  in  two 
or  three  special  cases,  are  founded  on  particular  reasons, 
which  do  not  apply  where  the  relation  of  landlord  and 
tenant  by  contention  exists.  A  tenant,  properly  so  called, 
is  not  allowed,  except  under  special  circumstances,  to  contro- 
vert the  landlord's  title,  but  one  whose  land  has  been  sold 
•n  execution  is  not  estopped  from  purchasing  a  paramount 
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right.  It  was  to  preserve  this  right,  and  to  prevent  a  guar- 
dian  or  trustee  from  being  turned  out,  to  the  prejudice  of 
the  beneficiaries,  that  the  forty-sixth  section  was  inserted. 
It  is  not  a  substitute  for  the  general  right  given  to  the  par- 
ties proceeded  against  to  controvert  the  complaint,  but  an 
additional  privilege  conferred  upon  one  of  the  classes  of 
persons  subject  to  the  remedy,  upon  exceptional  grounds. 

As  Snell,  therefore,  had  a  right  to  deny  the  facts  stated  in 
the  complaint,  or  any  of  them,  and  as  he  did  deny  some  of 
them,  and  there  was  a  trial  and  a  judgment  against  him,  the 
case  was  a  suitable  one  for  an  appeal  under  the  amended  act 
of  1849,  and  for  an  undertaking  such  as  was  executed  by  tiie 
defendant  in  this  case.  {Laws  of  1849,  292,  ^  5.) 

There  is  the  same  necessity  for  accommodating  the  lan- 
guage of  the  second  of  the  sections  added  by  the  act  of  1849, 
to  make  it  apply  to  a  proceeding  under  the  fourth  subdivi- 
sion, as  in  the  original  act.  The  undertaking  is  to  be  given 
in  the  case  of  an  appeal  by  the  tenant.  If  the  words  had 
been  "a  tenant,"  there  would  have  been  ground  for  limiting 
it  to  the  case  of  a  strict  tenant,  and  for  a  distinction  between 
the  fourth  and  the  other  subdivisions. ,  As  it  stands,  I  think 
the  word  "tenant"  here  ia  synonymous  with  the  party  pro- 
ceeded against.  It  is  a  little  more  difficult  to  apply  the 
other  language  to  the  present  case.  The  security  is  to  be 
"for  the  payment  of  all  rent  accruing  or  to  accrue  upon  said 
premises  subsequent  to  the  first  application."  Rent  is  not 
incident  to  cases  und^r  the  fourth  subdivision ;  but  there  is 
the  same  reason  for  securing  to  the  purc&aser  the  valie of 
the  occupation  where  the  possession  is  withheld  as  to  the 
landlord  in  the  case  of  a  tenancy.  To  carry  out  the  inten 
tion  of  the  legislature,  we  must  give  to  this  language  a 
sense  somewhat  different  from  its  primary  meaning,  asd 
hold  that  a  compensation  for  use  and  occupation  was  intended 
where  the  case  was  between  judgment  debtor  and  purchaser 
on  execution* 
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I  am  in  favor  of  a  reversal  of  the  judgment  of  the  Supreme 
Court  and  of  ordering  a  new  trial. 

AU  the  judges,  except  PRATTy  J.,  who  did  not  hear  the 
argument,  concurring, 

Judgment  reversed  and  new  trial  ordered. 


Campbell  v.  Hall  and  others. 

A  mortgagee  of  land  is  not  estopped  by  Jadgment  in  an  action  or  the  award  of 
arbitrators,  between  his  mortgagor  and  a  prior  mortgagee,  rendered  after 
the  execution  of  the  second  mortgage,  but  may  litigate  the  amount  due 
upon  the  prior  mortgage,  notwithstanding  such  Judgment  or  award. 

Appeal  from  the  Supreme  Court.  The  action  was  to 
foreclose  a  mortgage  executed  in  1833  by  the  defendant 
Consalus  and  wife  to  Elisha  Jenne,  which  by  sundry  mesne 
assignments  came  to  the  hands  and  was  the  property, 
in  1853,  of  Archibald  Linn,  by  whom  it  was  afterwards 
assigned  to  the  plaintiff  in  this  action.  While  Linn  was 
the  owner  and  holder  of  the  mortgage  he  had  extensive 
business  and  moneyed  transactions  with  Consalus.  While 
Linn  was  thus  the  holder  Consalus  commenced  three  actions 
against  him,  one  of  which  was  to  obtain  satisfaction  of 
this  mortgage  on  the  ground  that  it  had  been  paid.  The 
three  cases  were  referred  to  the  same  referees,  under  a  stipu- 
lation that  they  might  decide  upon  principles  of  equity; 
that  the  pleadings  might  be  amended,  and  should  be 
considered  as  amended,  to  meet  the  evidence  that  might 
be  given  in  the  causes,  and  that  the  reports  of  the  referees 
should  be  final  and  conclusive  between  the  two  parties. 
The  referees  settled  the  accounts  between  the  parties,  and 
in  their  report,  dated  January  19, 1853,  stated  an  account 
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of  what  was  then  actually  dae  on  this  mortgage,  $2754.88, 
as  well  as  what  was  due  to  Linn  upon  other  demands  in 
litigation,  and  covered  by  the  amended  pleadings  and 
evidence.  Upon  this  report  judgment  was  entered,  dis- 
missing the  complaint  in  the  action  of  Cons^us  for  tfas 
satisfaction  of  the  mortgage. 

George  W.  Hall,  one  of  the  appellants,  and  who  is  the 
holder  of  a  mortgage  executed  by  Consalus  and  wife.  May 
1,  1851,  of  the  same  premises,  by  them  before  mortgaged 
to  Jenne,  was  not  a  party  to  either  of  the  three  actions  so 
referred  as  aforesaid. 

After  the  report  of  the  referees,  and  ou  the  24th  o 
January,  1853,  Linn  assigned  the  mortgage  to  Campbel 
the  plaintiff*  in  this  action,  who  instituted  the  action  in 
mediately  thereafter.    The  defendants  put  in  answers  avei 
ring  that  the  mortgage  was  paid  by  the  transactions  between 
Linn  and  Consalus  before  the  assignment  to. the  plaintiff 
On  the  trial,  which  was  before  a  referee,  the  plaintiff  gav<5 
in  evidence  the  judgment  roll,  including  the  report  of  the 
referees,  in  the  action  brought  by  Consalus  against  Linn  for 
the  satisfaction  of  the  mori^age.    The  defendants  objected, 
that  the  effect  of  the  stipulation  before  mentioned  rendered 
the  referees  mere  arbitrators  and  their  report  an  award ;  and 
that  it  had  not  been  proved  as  an  award,  and  upon  this, 
among  other  grounds,  moved  for  a  nonsuit,  which  was 
denied.     The  referee  decided  that  the  defendant  Hall  was 
bound  by  the  judgment  in  favor  of  Linn  against  Consalus, 
and  could  not  be  permitted  to  show  payments  made  upon 
the  mortgage  previous  to  the  commencement  of  the  suit  in 
which  that  judgment  was  rendered,  unless  he  showed  collu- 
sion between  Consalus  and  Hall  in  procuring  it    To  this 
decision,  and  the  exclusion  of  testimony  in  accordance  with 
it,  Hall  excepted.    The  referee  reported  that  there  was 
due  on  the  mortgage  $2834.46 ;  and  the  ordinary  judgment 
of  foreclosure  and  sale  was  entered  at  special  term,  and 
afterwards,  upon  appeal,  affirmed  by  the  Supreme  Court, 
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at  general  term  in  the  fourth  dietnct.    The  defendant! 
appealed  to  tbU  court. 

Johi  Brothenon^  for  the  i^pellant* 

John  H.  Reynolds^  for  the  reiq>ondent. 

Selden,  J.  The  only  point  which  it  is  necessary  to  con- 
sider in  this  case  is  whether  the  defendant  George  W.  Hall, 
who  holds  a  second  mortgage  upon  the  premises  corered  by 
the  mortgage  which  this  action  is  brought  to  foreclose,  is 
precluded  by  the  proceedings  in  the  suits  of  Consalus,  the 
mortgagor,  against  Archibald  L.  Linn,  from  contesting  the 
amount  due  upon  the  prior  mortgage. 

In  the  view  I  have  taken  of  this  question  it  is  immaterial 
whether  the  effect  of  the  stipulation  between  the  attorneys 
m  the  suits  of  Consalus  v.  Linai  operated  as  a  discontinuance 
of  those  suits,  and  a  submission  of  the  controversy  to  the 
arbitrament  of  the  referees,  of  not.  Upon  the  trial  before 
the  referee  in  this  cause  those  suits  were  treated  as  con^ 
tinning  in  court,  notwithstanding  the  stipulation,  and  as 
terminating  in  a  valid  judgment  by  which  the  parties  were 
estopped ;  and  Hall,  the  second  mortgagee,  was  held  bound 
as  a  privy,  by  the  judgment  against  Consalus,  equally  with 
Consalus  himself.  The  Supreme  Court,  at  general  term 
affirmed  the  decision  of  the  referee,  holding,  hov:  ever,  that 
the  suits  were  discontinued,  but  that  the  report  of  the 
referees  was  binding  as  an  awarc(;  and  was  conclusive,  as  to 
the  amount  due  upon  the  prior  mortgage,  upon  the  defen- 
dant Hall  as  privy  in  estate  with  Consalus  the  party  to  the 
award. 

The  question  is  whether  the  result  of  the  controversy 
between  Consalus  and  Linn,  cozisidered  either  as  a  judgment 
or  an  award,  could  operate  to  estop  the  iefendant  Hall, 
who  was  not  a  party  to  the  proceedings. 

Smith.— Vol.  II  '^2 


'« 
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The  rale  that  judgments,  decrees,  awards,  &c.,  are  bind- 
ing upon  both  parties  and  privies  is  stated  by  Lord  Coke 
as  follows :  *<  Privies  in  blood,  as  the  heir;  privies  in  estate, 
as  the  feoffee,  lessee,  &;c. ;  privies  in  law,  as  the  lord  bj 
escheat,  tenant  by  the  curtesy,  tenant  in  dower,  the  incum- 
bent of  a  benefice,  and  others  that  come  under,  by  act  of 
law  or  in  the  post^  shall  be  bound  by  and  take  advantage 
of  estoppels."  ( Coke  Litt.,  352,  a. )  This  rule  is  so  complex, 
and  embraces  such  a  variety  of  relations,  that  it  must  neces- 
sarily be  taken  with  many  modifications. 

It  will  be  found  unsafe  to  assume  that  estoppels  extend 
as  a  matter  of  course  to  all  who  are  in  any  manner  in  privity 
with  the  principal  party.  The  reasons  for  holding  privies 
bound  by  estoppels  vary  with  the  nature  of  the  privity,  and 
it  is  necessary  to  consider  these  reasons  and  to  see  how  far 
they  are  applicable  to  the  present  case.  Thus,  Avhere  a 
father  succeeds  to  the  estate  of  his  son,  by  means  of  a  descent 
first  to  an  uncle  and  then  to  the  father,  the  latter,  according 
to  Lord  Coke,  is  not  estopped  by  any  act  of  the  son,  not- 
withstanding the  privity  in  blood  between  them  ;  and  the 
reason  given  is  that  he  cannot  be  the  heir  of  his  son.  ( Coke 
Litt.j  12  a. )  Lord  Hale,  however,  appears  to  have  thought 
this  reason  insufficient.  ( Coke  LitLy  note  60,  by  Hargrave  4 
Butler. ) 

Again,  the  privity  between  tenant  and  reversioner  is 
equally  perfect,  whether  the  tenancy  be  for  life  or  for 
years ;  and  yet,  in  the  one  case  the  reversioner  is,  and  in  the 
other  is  not,  bound  by  a  T^erdict  against  the  tenant.  The 
reason  why  he  is  held  to  be  estopped,  in  case  of  a  tenancy 
for  years,  is,  that  he  has  a  right  to  be  heard  in  any  suit 
concerning  the  estate  to  which  the  tenant  is  a  party.  {Rttsh- 
worth  V.  Countess  of  PenArokcy  Hard.y  472.)  That  reason, 
however,  does  not  apply  in  case  of  a  tenant  for  life,  who  is 
at  liberty  either  to  call  upon  the  reversioner  for  aid,  or  not. 
as  he  sees  fit.    Hence  the  lattei,  who  has  no  right  to  inter 
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fere  where  so  aid  is  prayed,  is  not  bounds  by  the  verdict. 
(  Cow.  4  HilFs  Notes  J  813,  note  567 ;  Bcu:.  Abr.y  Evidence^  F.) 

The  kind  of  privity  which  exists  between  grantor  and 
grantee  is  of  a  nature  still  diiferent.  The  grantee  in  such  a 
case  is  estopped  by  the  act  or  admission  of  his  grantor,  or 
by  a  judgment,  decree,  &c.,  against  him,  because  he  holds 
by  a  derivative  title  from  such  grantor,  and  cannot,  there- 
fore, be  in  a  better  situation  than  the  party  from  whom  he 
obtained  his  right.  {Bac.  Abr.,  Evidence,  F.)  This  being 
the  reason  for  the  rule,  it  follows  that  it  can  have  no  appli- 
cation except  where  the  conveyance  is  made  after  the  event 
ont  of  which  the  estoppel  arises.  The  principle  in  such 
cases  is,  that  the  estoppel  attaches  itself  to  and  runs  with 
the  land.  The  grantor  can  transfer  no  greater  right  than 
he  himself  has,  and  hence  the  title  which  he  conveys  must 
necessarily  be  subject,  in  the  hands  of  the  grantee,  to  all 
the  burdens  which  rested  upon  it  at  the  time  of  the  transfer. 

On  the  other  hand,  nothing  which  the  grantor  can  do  or 
suffer  to  be  done  after  such  transfer  can  affect  the  rights 
previously  vested  in  the  grantee.  It  is  obvious,  therefore, 
from  the  examples  which  have  been  given,  that  the  rule 
that  estoppels  are  binding  upon  privies  as  well  as  parties, 
should  be  stated  with  qualifications,  especially  as  applicable 
to  privies  in  estate.  The  privity  between  grantor  and 
grantee  is  the  same  whether  the  grant^  be  made  before  or 
after  the  fact  upon  which  the  estoppel  arises. 

In  Comyn^s  Digest  {Evidence,  A,  5),  it  is  said  that  "a 
verdict  in  another  action  for  the  s^me  cause  shall  be  allowed 
in  evidence  between  the  same  parties.  So,  it  shall  be 
evidence  when  the  verdict  was  for  one  under  whom  any  of 
the  present  parties  claims  This  cannot  be  sustained  in  the 
broad  and  unqualified  terms  in  which  it  is  stated.  In  Doe  v. 
The  Earl  of  Derby  ( 1  Adolph.  Sf  Ellis.,  783 ),  Littledale,  J., 
quotes  the  passage  from  Comyn,  and  says :  '*  But  that  must 
mean  a  claim  acquired  through  such  party  subsequently  to  thi 
ArdictJ^ 
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The  qaeition  we  are  considering  arose  in  the  case  of 
Wimlouf  y.  Grindall  (2  GreenLf  64).  There  Winslow  had 
eonveyed  to  one  Fairfield,  with  covenants  of  seizin  and 
warranty.  Fairfield,  afber  conveying  to  the  person  under 
whom  the  defendant  claimed,  had  commenced  a  suit  against 
Winslow  upon  his  covenants,  and  recovered  on  the  ground 
that  Winslow  was  not  seized.  Upon  the  trial,  Winslow, 
after  showing  a  pimafade  title,  offered  the  judgment  in  Ihe 
suit  brought  against  him  by  Fairfield  in  evidence,  to  show 
that  when  he  conveyed  to  the  latter  he  had  no  titie,  and  con- 
sequently the  defendant,  who  claimed  under  Fairfield,  could 
have  none.  This  evidence  was  ofiered  on  the  ground  of  the 
defendant's  privity  with  Fairfield.  But  the  court  held, 
according  to  the  note  of  the  reporter,  that  ''  the  grantee  of 
land  is  not  bound  by  a  judgment  in  a  suit  commenced  aftei 
such  grant,  by  his  own  grantee  against  his  immediate  grantor 
upon  the  covenants  in  his  deed." 

It  is  said  in  Rollers  Abridgment  that  "If  a  party,  after 
verdict  and  judgment  against  him,  assign  his  interest,  the 
assignee  is  bound  by  the  verdict.  Thus,  after  verdict  against 
J.  S.  and  judgment,  he  aliened  to  J.  N.,  and  it  was  held  that 
the  verdict  was  evidence  against  J.  N.,  for  it  would  have 
been  evidence  against  J.  S.  at  the  time  of  the  transfer,  and 
the  substitute  cannot  be  in  a  better  condition  than  the 
principal."  ( 2  Roll.  Abr.y  680. )  This  plainly  implies  that  if 
the  conveyance  were  before  the  verdict  the  assignee  would 
not  be  estopped. 

The  same  rule  applies,  I  apprehend,  between  mortgagor 
and  mortgagee,  whether  the  mortgage  be  considered  as 
the  conveyance  of  an  estate  or  the  mere  creation  of  a  lien 
In  the  case  of  Adams  v.  Barnes  (17  Mass*^  365),  a  mort- 
gagor, when  sued  for  possession,  had  defended  on  the 
Aground  of  usury,  and  failed,  and  then  assigned  his  right  to 
Adams,  who  brought  an  action  against  the  mortgagee, 
which  he  attempted  to  support  by  proof  of  the  usury. 
But  the  court  held  the  plaintiff  concluded  by  the  former 
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)udgment.  Jackson,  J.,  said :  ^<  It  is  such  an  estoppel  as 
runs  with  the  land^  and  extends  to  all  who  are  privies  in 
estate  to  either  of  the  parties  to  such  judgment.  A  judg- 
ment -which  affects  directly  the  estate  and  interest  in  the 
land,  and  binds  the  rights  of  the  parties,  is  at  least  as 
effectual  as  a  release  or  confirmation  by  one  party  to  the 
other.  Such  an  estoj^el  makes  part  of  the  title  and 
extends  to  all  who  claim  under  either  of  the  parties  to  it." 
The  reasoning  of  the  learned  judge  shows  that,  by  the  last 
clause,  he  meant  all  who  derived  title  from  either  of  the 
parties  after  the  recovery  of  the  judgment.  The  estoppel,  to 
bind  the  grantee  or  mortgagee,  must  exist  at  the  time  of 
the  execution  of  the  deed  o^  mortgage.  Were  it  otherwise, 
a  second  mortgagee  would  be  bound  by  the  foreclosure  of  a 
prior  mortgage  in  a  suit  commenced  after  his  mortgage  was 
executed,  without  being  made  a  party ;  which  is  contrary 
to  the  well  known  and  well  established  doctrine  on  the 
subject. 

It  is  plain,  therefore,  that  as  the  mortgage  to  the  defen- 
dant Hall  was  executed  May  1, 1851,  and  the  suits  of  Consalus 
V.  Linn  were  not  commenced  until  September  thereafter. 
Hall  cannot  be  concluded  by  that  suit,  whatever  may  have 
been  its  result  or  the  nature  of  the  proceedings  therein. 

The  judgment  must  be  reversed  and  a  new  trial  must  be 
vrdered,  without  costs  to  either  party  in  this  court. 

All  the  judges  concurring, 

Judgment  lev^rsed  and  new  trial  ordered. 
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Des  Abts  and  another  v.  LEoaETX  &  Legg^it. 

A.  bought  goods  of  B.,  to  be  paid  for  in  the  note  of  C,  whom  both  parties  sup- 
posed to  be  solvent.  The  goods  were  delivered,  and  immediately  thereafter 
the  note  was  tendered ;  but  rumors,  affecting  the  credit  of  0.,  having  in  the 
meantime  arisen,  B.  refused  to  receive  it.  A.  kept  the  note  in  his  poosea- 
sion  till  it  was  destroyed  by  fire,  treating  it  as  the  property  of  B.  and 
professing  to  hold  it  for  his  benefit,  though  having  made  a  qualified  and 
conditional  sale  of  the  note  to  a  fourth  party,  who  had  notice  of  all  the 
facts,  subject  to  revocation  if  A.  should  require  it  for  any  purpose  in  the 
anticipated  litigation  with  B.  Meld,  that  B.  could  at  any  time  accept  the 
note  in  payment  for  the  goods,  and  maintain  an  action  thereon  against  the 
maker,  after  its  destruction,  without  indicating  the  acceptance  by  any 
other  act  than  that  of  commencing  the  action. 

An  action  may  be  maintained  upon  a  promissory  note  which  has  been  acci- 
dentally destroyed,  without  the  plaintiff's  giving  the  indemnity  required  ia 
an  action  upon  a  lost  note. 

Upon  a  valid  tender  of  a  chattel  or  the  promissory  note  of  a  third  penon  in 
performance  of  a  contract,  the  title  is  changed  and  the  law  applies  the 
property  in  satisfaction  of  the  debt.  If.  the  tender  is  refused,  the  paz^ 
making  it  may,  if  he  so  elect,  continue  in  possession,  and  thereupon 
becomes  a  bailee  for  the  creditor.     » 

But  it  seems  the  party  making  the  tender  may,  if  he  so  elect,  upon  its 
refusal  by  the  other  party,  acquiesce  therem  and  treat  the  property  as  his 
own,  remaining  liable,  not  as  bailee,  but  upon  the  original  contract,  |Mr 
Belden,  Roosevelt,  Harris  and  Pratt,  Js. 

Appeal  from  the  Superior  Court  of  New-York  city. 
Action  on  a  promissory  note  made  by  the  defendants,  dated 
October  29th,  1853,  for  the  payment  of  $943.13,  six  months 
from  date.  The  complaint  stated  that  the  note  was  indorsed 
by  the  payees  thereof  to  James  H.  Benedict  &  Co.,  who 
indorsed  and  transferred  it  to  the  plaintiffs,  and  that  on  or 
about  March  5th,  1854,  while  the  note  was  owned  by  the 
plaintiffs,  it  was  accidentally  destroyed  and  consumed  bj 
fire.  At  the  trial,  before  Mr.  Justice  Slosson  and  a  jury, 
the  plaintiffs  proved  that  on  the  28th  of  October,  1853, 
James  H.  Benedict  &  Co.  bought  of  the  plaintiffs  ninety- 
five  bales  of  rags,  for  which  they  were  to  give  their  owd 
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note,  or  the  note  of  Leggett  Brothers  (the  defendants),  at 
six  months,  without  recourse  to  Benedict  &  Co.,  as  the 
plaintiffs  might  elect.  On  the  next  day,  which  was  Satur 
day,  the  plaintiffs  elected  to  take  the  note  of  Leggett 
Brothers,  and  the  rags  were  delivered.  On  Monday  or 
Tuesday  following,  Benedict  &  Co.  tendered  the  note  of 
Leggett  Brothers,  described  in  the  complaint,  corresponding 
in  amount  with  the  price  of  the  rags,  and  the  plaintiffs 
refused  to  receive  it.  There  were  then  rumors  affecting  the 
credit  of  Leggett  Brothers,  and  on  Thursday  following  they 
failed.  There  was  no  evidence  that  Benedict  &  Co.  knew 
or  had  heard  anything  injurious  to  the  credit  of  Leggett 
Brothers  until  after  they  were  notified  by  the  plaintiffs  of 
their  election  to  take  the  note. 

The  note  remained  in  the  possession  of  Benedict  &  Co., 
and  on  the  4th  of  March,  1854,  they  made  a  conditional 
and  qualified  sale  of  it  to  one  William  H.  Leggett  (the 
father  of  the  defendants),  for  thirty  cents  on  the  dollar. 
William  H.  Leggett  was  told  of  all  the  facts  in  relation  to 
the  purchase  of  the  rags  and  the  tender  of  the  note.  The 
transfer  thereof  to  him  was  by  a  written  instrument,  which, 
after  reciting  that  the  note  might  be  necessary  to  Benedict 
&  Co.  in  an  anticipated  litigation  with  the  plaintiffs, 
expressly  stipulated  that  the  instrument  should  not  operate 
as  such  an  assignment  or  transfer  of  the  interest  of  Benedict 
&  Co.  in  the  note  as  might  in  any  event  interfere  with 
any  such  disposition  or  appropriation  of  the  note  by  them 
as  might  be  necessary  or  advisable ;  and  further  provided 
that,  in  case  Benedict  &  Co.  should  appropriate  the  note, 
they  would  repay  the  consideration  received  on  such  quali- 
fied sale  to  William  H.  Leggett.  The  note  was  retained 
by  Benedict  &  Co.  in  their  desk,  and  on  the  night  between 
the  4th  and  5th  of  March,  1854,  was  consumed  in  a  fire 
which  destroyed  their  store.  Some  months  after  the  fire 
the  plaintiffs  applied  to  Benedict  &  Co.  for  payment  for  the 
rags,  which  they  refused,  and  upon  the  plaintiffs  inquiring 
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where  the  oote  m  question  was,  informed  tisem  of  iiif 
destruction  by  the  fire.     Shortly  afterwards  the  plaintiflEf 
brought  this  action.    The  defendants'  counsel  requested  the 
judge  to  charge  that  the  plaintiff  could  not  recover  f^itbout 
indemnifying  the  defendants  as  in  an  action  upon  a  lost  note, 
which  they  had  not  done  nor  ofiered  to  do ;  and  tii^t  the 
plaintifis  acquired  no  title  to  the  note  by  the  tender,  which 
they  did  not  accept  and  were  not  bound  to  acc^t.    The 
judge  refused  so  to  charge,  and  the  jury,  under  his  mstme- 
tion,  the  defendants  excepting,  found  a  verdict  Snr  the 
plaintiffs,  subject  to  the  opinion  of  the  court  at  general 
term.     The  court  at  general  term  ordered  judgment  upon 
the  verdict  for  the  plaintifis,  and  the  defendants  appealed  to 
this  court. 

Damd  D.  Fields  for  the  appellants. 

Mtntimer  Porter^  for  the  reiqpondents. 

JoHNSOir,  Ch.  J.  As  in  &is  case  the  plaintiffs,  if  they 
can  maintain  their  suit  at  all,  must  rely  upon  title  to  the 
note,  acquired  through  the  tender  made  to  them  by  Bene- 
dict &  Co.,  it  is  unnecessary  to  consider  whether  they  were 
bound  to  accept  the  note  when  tendered.  Their  present 
position  is,  that  they  have  accepted  and  acquired  the  title 
to  the  note.     That  the  tender  made  by  Benedict  &  Co.  was  } 

sufficient  in  form  is  not  denied ;  and  as  the  plaintiffs  must 
in  this  action  assume  that  the  note  tendered  was  all  that  the 
contract  gave  them  a  right  to  require,  it  is  dear  idiat  Bene- 
dict &  Co.,  immediately  upon  making  the  tender,  were  in 
no  default.  They  had  done  everything  which  they  were 
bound  to  do  in  performance  of  the  contract,  and  all  that  could 
possibly  he  done  on  their  side.  The  cases  in  this  state 
are  uniformly  to  the  effect  that,  after  such  a  tenddr,  the  con- 
tract, under  which  it  has  been  duly  made,  can  afford  no 
^roiand  of  remedy  to  the  party  who  has  refused  to  acc^t^ 
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iHit  that  he  must  seek  Ms  relief  by  taking  the  property 
tendered,  or  against  the  patty  in  possession  thereof,  who  is 
regarded  as  his  bailee.  ( Coit  y.  Houtton^  3  John.  Cas.f  243, 
258 ;  Sheldon  v.  Skinner j  4  Wend.j  525 ;  Slingerland  v.  Morse^ 
8  JbAn.,  474;  Lamb  v.  Laihropi  13  Wend.^  95;  Bement  v. 
SmUky  15tt?-,  493.) 

The  debtor  may  abandon  the  goods  so  tendered,  bat  if 
be  elects  to  retain  possession  of -the  goods  it  is  in  the 
eharacter  of  bailee  to  the  creditor,  and  at  his  risk  and  ex 
pense.  (2  Kent  Com.,  508,  509.) 

The  principle  applies  likewise  to  cases  where  the  con 
fcract  remains  executory,  both  as  to  payment  and  delivery 
of  the  articles  tendered ;  for  it  has  been  settled  that  where 
goods  have  been  bargained  and  sold,  and  the  buyer,  upon  a 
tender  of  them,  refuses  to  accept  and  pay  the*  price,  the 
vendor  may  treat  the  goods  as  belonging  to  the  vendee  and 
ene  him  for  the  whole  price,  or  may  sell  them  on  his 
aecotmt  and  recover  the  difference  between  the  agreed 
price  and  that  obtained  on  the  sale.  {Sands  v.  Taylor ,  5 
John.,  395. ) 

Where,  however,  the  considera'tion  has  been  received  on 
one  side,  and  all  that  remains  to  be  done  on  the  other  is  to 
deliver  specific  articles;  if  they  are  refused  on  a  tender, 
and  they  are  not  such  as  entail  expenses  in  keeping  or  are 
subject  to  perish  from  their  natural  inherent  tendency  to 
decay,  the  bailee,  as  the  tenderer  on  refusal  will  become, 
by  operation  of  law,  if  he  retain  the  articles  tendered,  will 
not  have  authority  to  dispose  of  them.  His  whole  autho- 
rity, as  well  as  his  character  of  bailee,  proceeds  on  the 
ground  of  a  necessary  fictio(n  of  law,  to  attain  justice,  and 
his  authority  is  not  to  be  extended  beyond  the  necessity  in 
which  it  takes  its  rise.  Benedict  &  Co.  had,  therefore,  no 
authority  to  sell  the  note  of  Leggett  k  Co.  to  Wm.  H. 
Leggett ;  and  although  he  agreed  for  the  purchase  and  paid 
the  price  of  it  before  it  became  due,  it  was  with  full 
knowledge  of  the  facts  relating  to  it.    His  title  is,  there* 

Smith. — Vol.  II  74 
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fore,  defective;  and  as  Benedict  &  Co.  held  the  Dote  as 
mere  bailees  for  the  present  plaintiffs*  no  demand  of  them 
for  the  note  was  necessary.    It  already  belonged  to  the 
plaintiffs  by  the  tender,   and  they  might  rightfully   sue 
upon  it.    The  case  shows  that  the  note  was  accidentally 
destroyed  by  the  fire  which  consumed  the  store  of  Benedict 
&  Co.     The  statute  (2  R.  5.,  406,   ^§  75,   76)  applies 
only  to  lost  notes.    Upon  a  note  accidentally  destroyed  an 
action  may  be  maintained  without  indemnity.  {Hinsdale  v 
Bank  of  Orange^   6  Wend.,  378 ;  Blade  v.  Noland^   12  id. 
173.) 
The  judgment  must  be  affirmed. 

Strong,  J.  It  does  not  appear  to  be  necessary  on  tnia 
appeal  to. determine  whether  the  plaintiffs  were  under  a 
legal  obligation  to  accept  the  note  in  question,  when 
tendered  by  Benedict  &  Co.  in  payment  for  the  rags ;  or 
assuming  that  they  were,  in  whom  was  the  title  to  the  note 
after  the  tender  ?  The  fact  is  manifest  upon  the  evidence, 
that  Benedict  &  Co.  thereafter  considered  and  treated  the 
note  as  the  plaintiffs',  and  professed  to  hold  it  for  the  plain- 
tiffs' benefit  down  to  the  time  of  their  agreement  of  sale  of 
the  note,  with  other  notes,  to  William  H.  Leggett;  claiming 
that  by  the  tender  of  it  to  the  plaintiffs,  in  pursuance  of 
their  agreement  with  them,  it  became  the  plaintiffi'  pro- 
perty, and  that  the  demand  for  the  rags  was  satisfied ;  and 
there  is  nothing  in  the  agreement  of  sale  to  Leggett  showing 
an  intention  of  Benedict  &  Co.  to  take  any  different  position 
in  regard  to  the  note.  That  agreement,  in  terms,  provides 
that  nothing  contained  in  it  ^^  shall  in  any  way  be  construed 
into  or  in  any  manner  operate  as  such  an  absolute  assign- 
ment or  transfer  of  our  interest  in  the  said  notes  as  may 
in  any  event  interfere  with  or  prevent  any  disposition 
or  appropriation  of  the  same  by  us  as  may  be  necessary 
or  advisable  for  the  purpose  above  specified ;"  and  that  in 
case  it  should  be  necessary  for  Benedict  &  Co.,  or  for  their 
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interest,  to  make  the  appropriation  or  application  of  the 
notes,  the  consideration  received  from  Leggett  should  be 
returned  to  him.  The  consideration  received  was  thirty 
cents  on  a  dollar ;  and  Benedict  &  Co.  expressly  refused  to 
sell  the  note  absolutely  for  that,  stating,  as  the  reason  that 
the  note  was  the  property  of  the  plaintiffs,  and  if  they  sold 
for  thirty  cents  they  should  thereby  assume  seventy  cents,  the 
amount  of  the  discount.  This  agreement  plainly  reserves 
the  right  of  disposition  and  appropriation  of  the  note,  as 
might  be  necessary  or  advisable  in  reference  to  past  trans- 
actions with  the  plaintiffs ;  that  is,  if  the  plaintiffs  would 
accept  the  note,  to  deliver  it  to  them,  and  if  not,  to  insist 
upon  it,  in  connection  with  the  tender,  as  a  bar  to  the  claim 
for  the  rags.  There  is  no  evidence  that  since  this  agree- 
ment Benedict  &  Co.  have  taken  any  different  ground  in 
relation  to  the  note ;  on  the  contrary,  five  or  six  months 
afterwards,  James  H.  Benedict,  one  of  the  firm,  on  being 
applied  to  by  Heuser,  one  of  the  plaintiffs,  in  reference  to 
the  claim  for  rags,  told  him  the  plaintiffs  had  no  claim 
against  the  firm,  and  they  had  nothing  to  do  with  it,  obvi* 
ously  referring  to  the  tender  of  the  note  as  a  satisfaction  of 
the  claim.  It  is  a  fair  conclusion,  from  all  the  evidence, 
that  Benedict  &  Co.  were  at  all  times  willing  that  the 
plaintiffs  should  have  the  benefit  of  the  note  and  control 
the  same  according  to  their  pleasure,  and  that  the  formei 
intended  to  and  carefully  did  avoid  doing  anything  which 
*  would  interfere  with  any  use  of  the  note  by  the  plaintiffs. 
They  have  always  intended  to  insist  upon  the  tender  as  a 
defence  to  the  demand  for  the  rags,  and  to  hold  the  note 
before  it  was  burned,  and  the  right  to  it  since,  subject  tc 
the  order  and  direction  of  the  plaintiffs.  Whether,  there- 
fore, the  plaintiffs  acquired  a  legal  right  to  the  note  by  the 
tender  or  not,  as  Benedict  &  Co.  subsequently  treated  the 
note  and  the  claim  upon  it  as  the  plaintiffa',  they  might 
accept  it  in  payment  for  the  rags,  and  enforce  it ;  and  the 
note  having  been  destroyed  by  fire,  no  act  was  necessary 


588  CASES  IM  THE  COURT  OF  APPEALS. 

Dm  Arts  «.  LtggM. 

thereafter  to  indicate  aoch  acceptance  prior  to  the  com* 
mencement  of  the  action.  Benedict  &  Co.,  by  their  aeti 
and  declarations,  have  treated  ihe  plaintifis  as  Hie  ownen 
of  the  note ;  and  the  plainti&,  by  their  action,  reoc^nize 
that  view  as  correct,  and  assert  their  right.  At  the  least, 
the  defendants  cannot  complain  of  the  plaintiffs'  title  while 
Benedict  &  Co.  do  not.  I  see  no  groand  of  defence  in 
reference  to  this  point,  or  as  to  the  liability  of  the  defeiK 
dants  to  the  plaintiffs  for  the  full  amount  of  the  note. 

The  proof  of  the  destruction  of  the  note,  by  burning,  ii 
clear;  the  statute  (2  JR.  jS.,  406,  ^^  75,  76)  giving  an  action 
on  a  lost  negotiable  note^or  bill,  upon  security  to  the  adverse 
party,  is  not  applicable  where  the  instrument  is  destroyed ; 
and  I  think  in  the  latter  case  a  recovery  may  be  had  without 
giving  security.  A  destroyed  note  cannot  be  in  the  hands 
of  a  bona  fide  holder,  or  be  subsequently  transfeii?ed  to  the 
prejudice  of,  or  hazard  of  loss  by,  the  defendant.  {HSnsdale 
v.  The  Bank  of  Or<fnge,  6  Wend^y  379;  Rotdey  v.  BaJL,  3 
Cow.,  303.) 

I  am  of  opinion  that  the  judgment  should  be  affirmed. 

CoMSTOCK,  J.  On  the  twenty-ninth  of  October  the 
plaintiffs  agreed  to  sell  goods  to  Benedict  &  Co.,  and  to 
take  in  payment  the  note  of  Leggett  Brothers,  the  defen- 
dants. Ko  other  time  being  specified,  the  delivery  of  the 
goods  and  the  delivery  of  the  note  were  to  be  simultaneous, 
and  either  party  had  a  right  to  call  on  the  other  to  perftnm 
immediately.  The  goods  were  delivered  on  the  same  day, 
but,  for  some  cause  not  explained,  the  note,  which  was  to 
be  acoepied  in  pajrment,  was  not  asked  for  at  the  time,  and 
was  not  delivered.  About  three  days  afterwards  the  note 
was  tendered,  and  was  refused  in  consequence  of  a  rumor 
which  the  plaintili  had  heard  after  the  sale  affecting  the  sol- 
vency of  l^e  makers.  A  day  or  two  still  later  the  mak^i 
&iled.  Both  parties  to  the  contract;  so  far  as  appears,  had 
equal  knowledge  of  the  circumstances  of  the  makers  of  the 
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note,  and  neither  had  any  suspicion  that  thej  were  not  a 
solvent  firm. 

If  the  note  had  be^i  deliyered  at  the  same  time  with  the 
goods,  as  the  plaintiffs  had  a  right  to  reqaire,  the  transac- 
tion would  belong  to  a  very  ordinary  class  of  dealings,  in 
which  a  commodity  is  exchanged  for  the  note  or  obliga- 
tion of  some  person  other  than  the  purchaser.    In  such  a 
case,  there  being  no  fraud  or  concealment  on  the  part  of 
the  purchaser,  the  seller  takes  all  the  risk  of  the  goodness 
of  the  note.    If  the  maker  afterwards  becomes  insolvent, 
or  if  it  subsequently  appear  that  he  was  insolvent  at  the 
time  of  the  sale,  it  is  nevertheless  true  that  the  seller  has 
received  for  his  goods  precisely  the  article  he  bargained  for, 
and  he  therefore  cannot  demand  payment  over  again  in  any 
other  manner.    In  the  present  case  the  note  was  not 
delivered,  but  that  difference  in  circumstance  does  not 
change  the  principles  of  the  dealing.     The  goods  were 
delivered  without  qualification,  so  that  not  only  did  the 
title  pass,  but  the  vendor's  lien  for  the  price  in  cases  of  sale 
for  present  payment  was  not  retained.    The  simple  result 
of  the  trani^action  was  that  the  purchasers  became  indebted 
for  the  price,  the  debt  being  payable  immediately,  or  when- 
ever requested,  but  payable  only  in  the  note  of  Leggett 
Brothers  according  to  the  terms  of  the  agreement.    Their 
liability  to  the  vendors  was  the  same  as  though  they  had 
given  their  own  note  for  the  goods,  payable  in  the  obliga- 
tions of  Leggett  Brothers  on  demand.    They  had  purchased 
the  goods  to  be  paid  for  in  that  manner,  and,  until  they 
should  make  default  in  so  paying,  no  circumstances  existing 
in  this  case  could  place  them  under  obligation  to  pay  in 
any  other  manner.    To  hold  that  they  must  pay  in  money 
in  consequence  of  the  insolvency  of  Leggett  Brothers, 
whether  existing  at  the  time  of  the  sale  or  occurring  after 
wards,  would  be  merely  making  for  them  a  new  contract 
whicU  cannot  be  done. 
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Where  goods  are  sold  in  this  manner,  the  seller,  supposing 
that  the  third  parties,  in  whose  obligations  he  has  received 
or  has  agreed  to  receive  the  price,  are  solvent,  and  after 
delivery  it  is  discovered  that  those  parties  were  insolvent  at 
the  time,  the  sale  being  in  all  respects  a  fair  one,  a  question 
might  arise  whether  a  court  of  equity  could  be  appealed  to 
for  the  purpose  of  rescinding. the  contract  on  the  ground  that 
it  was  entered  into  and  performed,  on  his  part,  under  a 
mistake  of  fact.    That  question  need  not  be  examined  in  the 
present  case.    The  plaintiffs  have  never  in  any  manner  sug- 
gested a  rescission  of  the  contract.     When  they  refused  the 
note  tendered  to  them  they  did  not  claim  their  goods.     They 
afterwards,  as  the  case  shows,  requested  payment  in  another 
manner,  that  is,  in  the  notes  of  the  purchasers.    That  was  an 
affirmation  of  the  sale.    They  waited  about  a  year  without 
calling  in  question  the  validity  of  the  sale,  and  then  they 
more  conclusively  confirmed  it  by'bringing  this  suit/  upon 
the  note  which  had  been  tendered  to  them  in  payment. 

From  what  has  been  said  it  follows  that  the  purchasers 
of  the  goods  rightfully  tendered  to  the  plaintiffs  in  payment 
therefor  the  note  of  Leggett  Brothers,  and  the  material 
question  now  to  be  examined  is  whether  such  tender, 
notwithstanding  the  refusal,  vested  in  the  plaintiffs  a  title 
to  the  note,  so  that  they  can  maintain  the  action  upon  it. 

The  effect  of  a  tender,  in  such  cases,  upon  the  contract, 
upon  the  title  to  the  thing  tendered,  and  upon  the  subse- 
quent relations  of  the  parties,  has  been  the  subject  of  con- 
siderable discussion  in  the  courts  and  of  some  conflict  of 
opinion.  In  the  Supreme  Court  of  New  Hampshire  it  has 
been  held,  upon  the  most  elaborate  consideration,  that  an 
unaccepted  tender  of  specific  articles,  upon  a  contract  pay- 
able in  such  articles,  does  not  vest  a  title  'u  the  creditor. 
{Wcldy.  Hadley^  1  N.  Hamp,^  295.)  In  tne  same  case  it 
was  also  held  that  the  tender,  made  according  to  the  con- 
tract in  all  the  circumstances  of  time,  place,  &c.,  absolutely 
and  forever  discharged  the  obligation,  so  that  the  debtor 
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might  use  or  dispose  of  the  goods  tendered  as  his  own  and 
\ieithoat  accountability 

It  is  very  generally  agreed  that  the  tender  in  such  cases, 
if  properly  made,  discharges  the  contract  The  decision 
in  New  Hampshire,  as  we  have  seen,  affirms  this  doctrine, 
and  it  would  seem  to  be  clear  in  principle.  A  debtor 
bound  to  deliver  specific  articles  has  done  all  in  his  power 
when  he  has  tendered  them  at  the  time  and  place  required 
by  the  contract.  If  the  other  party  is  not  there  to  receive 
them,  or  if  he  refuses  to  accept  them,  the  fault  is  not  in 
the  one  who  makes  the  tender.  Having  done  precisely 
what  he  agreed  to  do  the  law  imposes  on  him  no  further 
duty  or  obligation.  He  may,  therefore,  abandon  the  goods 
if  he  chooses  so  t6  do,  and  he  is  not  bound  to  be  at  the 
expense  and  trouble  of  keeping  them  any  longer.  If,  how- 
ever, he  chooses  to  keep  them,  he  voluntarily  assumes  a 
new  and  diflferent  obligation,  of  which  I  shall  presently 
speak. 

But  while  the  decision  referred  to  stands  upon  unques- 
tionable ground,  so  far  as  a  discharge  of  the  contract  is 
concerned,  there  is,  I  think,  no  other  case  holding  that  a 
good  tender  of  chattels  or  specific  things  due  upon  a  con- 
tract does  not  vest  the  title  in  the  creditor,  although  such 
tender  is  not  accepted.  Chancellor  Kent  (2  Com.,  509) 
says:  "  This  [the  case  of  Weld  v.  Hadley']  was  contrary  to 
the  doctrine  declared  in  other  cases;  and  the  weight  of 
argument  if  not  of  authority,  and  the  analogies  of  the  law, 
would  appear  to  lead  to  the  conclusion  that  on  a  valid 
tender  of  specific  articles  the  debtor  is  not  only  discharged 
from  his  contract,  but  the  right  of  property  in  the  articles 
tendered  passes  to  the  creditor."  The  adjudged  cases  go  very 
far  to  sustain  the  doctrine  thus  laid  down  if  they  do  not 
absolutely  settle  it.  {Rix  v.  Strong,  1  RooU  65;  Smith  v. 
Loomisy  7  Conn.,  110 ;  Curtis  v.  Qreenbanks,  24  Fcrni .,  536 ; 
Tin  V,  Rawley,  4  Barr.,  169  ;  Case  Vr  Green,  5  Waits.,  262; 
Coit  V.  Houston,  3  John.  C,  243 ;  Slingerland  v.  Morse,  8  John. , 
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474;  Lamb  v.  Laihrcp,  13  fF«wi.,  95;  2  GfreoiZ.  Er^  §  610 
Parsons  on  Contracts j  164,  165.)     A  rule  which  haa  beco 
sanctioned  on  so  many  oceasions  and  by  so  many  courts 
ought  to  be  followed,  unless  it  can  clearly  be  shown  to  be 
unsound  in  principle  or  inconvenient  in  practice. 

If  the  question  were  a  new  one,  I  should  incline  to  follow 
the  doctrine  deducible  from  the  cases  which  I  have  referred 
to.  As  before  observed,  the  debtor  who  has  coafracted  to 
deliver  specific  articles  in  payment  of  his  debt,  and  who 
makes  a  valid  tender,  has  done  all  in  his  power  to  perform 
his  engagement.  If  the  transaction  is  incomplete  in  conec 
quence  of  the  creditor's  neglect  or  refusal  to  receive  th 
articles,  this  is  not  the  debtor's  fault.  As  to  him  there  is  > 
full  performance,  and  he  ought  not  to  be  burdened  with  tb 
contract  any  longer.  To  say  that  he  must  abandon  th 
articles  in  order  to  enable  himself  at  all  times  to  insist  that 
he  is  freed  from  the  obligation  of  the  contract,  is  to  expose 
not  only  the  property  to  waste  or  destruction,  but  the 
debtor  to  consequences  of  needless  severity,  if  he  happen 
to  have  made  an  insufficient  tender,  and  to  have  judged 
erroneously  on  that  point.  In  that  event  he  remains  liable 
on  his  contract,  while  his  property  may  become  lost  to  him. 
If  we  say  that  he  must  not  abandon  the  articles,  but  mast 
keep  them  in  readiness  whenever  called  upon  to  deliver 
them  on  the  contract,  then  we  merely  assert  in  another 
form  that  the  agreement  is  still  in  force  against  him,  and 
that  he  remains  indefinitely  subject  to  its  obligation,  although 
he  has  once  fully  performed  it  if  the  tender  was  good. 
These  results  are  avoided  if  we  hold  that  on  a  valid  tender 
being  made  the  title  is  changed  and  the  law  applies  the  pro- 
perty in  complete  satisfaction  of  the  debt.  Then  the  debtor 
may  abandon,  if  he  elects  so  to  do  and  to  incur  the  faazaid. 
If  he  does  not  so  elect,  but  continues  in  possession,  iben 
he  voluntarily  assumes  a  new  relation,  that  of  bailee  and 
trustee  for  the  creditor,  who  has  become  the  ovmer.  That 
relation  henceforth  becomes  the  rule  and  the  measure  of 
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hU  re^^nsibility.  If  the  property  is  burned  or  lost,  or 
perishes  w;n  his  hands  without  his  gross  neglect,  the  loss 
will  fall  where  in  justice  it  ought  to  fail,  on  the  creditor 
who  is  in  fault.  If  he  consumes  it,  or  disposes  of  it  to 
avoid  the  expense  or  infionvenienee  of  its  preservation,  the 
contract  does  \u)t  thereby  spring  into  a  new  existence,  but 
he  is  responsible  to  the  owner  on  the  principles  which 
govern  the  new  r^-Iation  he  has  assumed* 

Looking,  on  the  >>ther  hand,  to  the  rights  of  the  creditor, 
if  he  erroneously  rejects  the  tender,  and  the  articles  are 
abandoned,  he  loses,  indeed,  his  remedy  in  the  contract, 
and  he  incurs  the  hazard  of  losing  the  property  also.  This 
result  cannot  be  avoided,  and  the  rights  of  the  debtor  who  is 
not  in  fault  at  the  same  vuue  be  preserved.  But  the  debtor 
himself  will  rarely  assume  the  hazard  of  abandoning  the 
property,  because  be  can,  with  safety  to  himself,  keep  it 
in  the  character  which  the  iaw  imputes  to  him,  of  bailee 
or  trustee.  According  to  th\^  New  Hampshire  case  {supra), 
that  relation  does  not  arise,  a^  the  debtor  can  keep  or 
dispose  of  the  goods  as  his  own.  But  while  this  is  unjust 
to  the  creditor,  it  does  more  thun  justice  to  the  debtor. 
The  debtor  should  certainly  be  no  worse  off  because  the 
other  party  has  refused  a  tender  properiy  made,  but  there 
is  neither  reason  nor  equity  in  saying  thut  he  is  in  a  better 
condition  than  he  would  be  if  his  tender  had  been  accepted. 
It  is  unjust  to  the  creditor,  because,  if  he  has  judged  erro- 
neously in  regard  to  the  tender,  he  has  not  only  lost  his 
debt,  but  the  property  also  which  the  law  adjudges  has 
satisfied  such  debt.  Now,  the  question  whether  a  tender 
has  been  well  made  in  aU  the  circumstances  of  time  and 
place,  of  manner,  quantity  and  quality,  is  often  one  difficult 
of  determination  even  by  the  courts.  If,  therefore,  a  party 
misjudges  in  any  of  these  particulars,  the  consequences  to 
him  should  not  be  more  serious  than  the  rights  of  the  other 
party  necessarily  require.  His  error  should  impose  no 
burden,  not  even  the  slightest,  on  the  person  who  is  not  in 
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fault,  but,  on  the  other  hand,  it  should  not  yield  to  him  a 
positive  benefit. 

It  is  a  suggestion  not  destitute  of  plausibility  that  the 
creditor  in  refusing  the  tender  rejects  the  title  which  is 
offered  to  him,  and  therefore  that  it  must  of  necessity  remain 
in  the  original  owner.  But  this  is  placing  upon  his  conduct 
a  constniction  somewhat  too  literal  and  exact.  In  such 
cases  the  circumstances  of  the  tender,  as  before  observed, 
are  generally  open  to  question  and  dispute.  The  creditor, 
therefore,  in  refusing  to  accept  it,  simply  alleges,  in  sub- 
stance, that  it  is  defective  in  some  of  the  particulars  required 
by  the  contract.  This  allegation  he  can  only  make  effectu- 
ally by  the  act  of  refusing.  The  law  will  therefore  qualify 
the  act  by  considering  it  subject  to  the  result  of  an  inquiry 
into  the  validity  of  the  tender,  and  will  not  impute  it  to 
him  as  an  absolute  and  unqualified  rejection  of  the  title  if 
the  tender  be  adjudged  valid:  Looking  through  forms  to 
substance,  the  controversy  in  all  such  cases  is  essentially 
this :  The  debtor  alleges  that  the  contract  is  performed,  the 
debt  satisfied  and  the  title  to  the  things  tendered  changed 
to  the  creditor.  The  creditor  denies  the  truth  of  these 
allegations.  The  party  against  whom  they  are  found  is  the 
legal  owner.  If  found  against  the  debtor,  he  must  pay  the 
debt  in  money,  but  he  has  not  lost  his  goods.  If  found 
against  the^reditor,  his  debt  is  paid,  but  the  property  is  his. 

From  the  principles  which  have  been  stated  it  follows 
that  the  plaintifli  became  the  owners  of  the  note  in  suit 
when  it  was  tendered  to  them  in  payment  of  the  goods. 
Sometime  after  the  tender  and  refusal,  the  purchasers  of  the 
goods  made  a  qualified  sale  of  the  note  to  one  William  H. 
Leggett.  But  W.  H.  Leggett  had  full  notice  of  the  facts 
which,  as  we  have  seen,  vested  the  title  in  the  plaintiffs, 
and,  moreover,  the  sale  to  him  was  made  subject  to  their 
rights.  The  proof  being  direct  and  positive  that  the  note, 
after  it  became  the  property  of  the  plaintiflb  by  the  tender, 
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^vas  destroyed  by  fire,  they  are  entitled  to  recover  upon  it. 
and  the  judgment  must  be  afSrmed. 

All  the  judges  concurred  in  the  opinion  delivered  by 
Sttbong,  J.  All  concurred  in  the  other  opinions,  except, 
first,  that  Denio,  J.,  dissented  from  the  application  to  the 
,case,  where  the  thing  tendered  is  a  promissory  note,  of  the 
doctrine  in  which  he  concurred  in  relation  to  a  chattel; 
and  Stbong,  J.,  expressed  doubt  on  the  same  ground; 
second,  that  Selden,  Roosevelt,  Harbis  and  Peatt,  Js., 
qualified  their  concurrence  in  the  opinions  delivered  by 
JoHNSOK,  Ch.  J.,  and  Comstock,  J.,  holding  that  the  party 
making  the  tender  may,  if  he  thinks  proper,  acquiesce  in 
its  refusal  by  the  other  party,  and  thereafter  treat  the  pro- 
perty as  his  own,  remaining  liable,  not  as  bailee  but  upoc 
the  original  contract. 

Judgment  affirmed. 


Benedict  and  others  v.  Field. 

Jpon  an  execatorj  contract  for  the  delivery  of  goods,  sold  for  payment,  upon 
such  delivery,  in  the  notes  of  a  third  party,  who  hecomes  insolvent  between 
the  lime  of  the  contract  and  that  stipulated  for  its  performance,  the  seller 
is  not  bound  to  deliver  upon  a  tender  of  notes,  though  they  are  not  entirely 
worthless. 

Qoods  were  sold  "  to  arrive  "  by  a  certain  yessel,  and  to  be  paia  for,  at  what 
should  be  the  market  price  on  the  day  of  delivery,  in  the  notes  of  L.  B., 
whom  both  parties  supposed  to  be  solvent,  without  recourse.  Before  the 
ship  arrived  L.  B.  ikiled,  and  the  notes  thereupon  were  depreciated,  so  as  to 
be  worth  but  from  ten  to  thirty  cents  on  the  dollar;  iTeZel,  that  the  vendor 
was  not  bound  to  deliver  the  goods  upon  a  subsequent  tender  of  the  notes. 

Appeal  from  the  Superior  Court  of  New-York  city.  The 
l^/laintiffs  sued  for  the  refusal  of  the  defendant  to  deliver  a 
quantity  of  bleaching  powders.    At  the  trial,  before  Mr. 
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Jurtiee  Boswokth  and  a  jury,  it  was  proved  that  on  tiie 
25th  of  October,  1853,  the  defendant  sold  to  the  plamtiA, 
at  the  city  of  New-York,  fifty  casks  of  bleaching  po\^der8, 
to  arrive  by  the  ship  Emma  Field,  to  be  paid  for,  at  the 
market  price  mling  at  the  time  of  delivery,  in  the  Dotes 
of  Leggett  Brothers,  a  mercantile  firm  of  the  same  citjr 
vnthout  recourse.    Both  parties,  at  the  time  of  making  the 
contract,  supposed  Leggett  Brothers  to  be  solvent.    They 
failed  on  the  4th  of  November,  1853,^ncl  their  paper,  after 
their  failure,  was  worth  from  ten  to  thirty  cents  on  ^e  dollar. 
On  the  7th  of  November,  1863,  the  ship  anived  with  the 
bleaching  powders.    The  plaintiffs  thereupon  tendered  die 
notes  of  Leggett  Brothers  for  the  requisite  amount,  and 
demanded  the  delivery  of  the  powders,  which  the  defendant 
refused  to  make.    Upon  the  plaintiffs  resting  their  case,  the 
court,  on  the  application  of  the  defendant's  counsel,  dismissed 
the  complaint.    Upon  appeal,  the  Superior  Court  at  general 
term  affirmed  the  judgment,  and  the  plaintiffi  appealed  to 
this  court. 

PF.  H.  Scotty  for  the  appellants, 

argued,  among  other  things,  that  the  depreciation  on  the 
value  of  the  notes,  amounting  at  most  to  a  partial  failure 
of  consideration,  does  not  excuse  the  defendant.  The  nus- 
take  of  fact,  if  any,  in  relation  to  the  solvency  of  Leggett 
Brothers  at  the  time  of  making  the  contract,  did  not 
prevent  its  binding  the  defendants,  such  mistake  relatmg, 
first,  to  a  matter,  from  its  own  nature,  doubtful  and  subject 
to  contingency;  second,  to  the  amount  of  benefit  to  be 
derived  by  the  defendant.  ( Siory^s  Eq.  Jur.,  §§  149,  150 ; 
TVillarcCs  Eq*  Jur.^  72 ;  Hitchcock  v.  Giddings^  1  Daniels y  1,7.) 
,  This  case  is  distinguishable  from  Roget  v.  Merritt  (2  Cainett 
119),  where  there  was  no  evidence  that  the  note  which  vrafi 
to  have  been  received  in  payment  had  any  valae  whatever, 
and  the  court  decided  upon  the  aivK^mplvon  that  it  vfdd 
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•ntirely  worthless,  and  from  Ligktbody  v.  Ontario  Bank  ( 13 
JVend.t  101),  where  the  bill  of  a  bank  which  had  already 
suspended  payment,  was  given  in  payment  of  a  precedent 
debt.  The  contract  by  the  defendant  was  to  take  the  notes 
of  Leggett  Brothers,  subject  to  all  risk  of  their  subsequent 
depreciation.  Upon  no  other  construction  can  proper  effect 
be  given  to  the  words  without  recourse*  (  WhitbecJc  v.  Van 
Nessy  11  John.  J  ^62;  Breed  v.  Cooky  16  id^  241;  Gravei  v. 
Friendy  5  Sand/.  8.  C.  R.y  568;  Read  v.  Hutchinson^  3 
Cafnp.y  352.) 

David  D.  Fields  for  the  respondent. 

CoMSTOCK,^  J.  By  the  terms  of  the  sale  note,  the  defen- 
dant '<  sold "  to  the  plaintiffs  the  fifty  casks  of  bleaching 
powders  **  to  arrive  "  by  the  vessel  Emma  Field,  to  be  paid 
for  on  delivery  in  the  paper  of  Leggett  Brothers.  On  the 
part  of  the  appellants  it  is  insisted  that  this  contract  passed 
the  title  immediately  to  them  as  the  purchasers.  We  are 
clearly  of  opinion  that  the  title  was  not  intended  to  pass 
until  the  goods  should  arrive  and  be  delivered,  in  other 
^ords,  that  the  sale  was  in  its  nature  executory.  But  this 
is  not  a  material  question.  The  goods  were  to  be  delivered 
for  immediate  payment,  and  the  defendant  was  not  bound 
to  make  delivery  on  any  other  terms.  The  agreement  was 
to  be  performed  by  each  party  simultaneously.  If,  there^ 
fore,  the  terms  of  the  agreement  had  been  such,  and  the 
goods  had  been  so  situated  in  respect  to  their  designation 
and  separation  from  others  of  the  same  kind  that  the  title 
could  pass,  still  the  defendant  was  not  bound  to  part  with 
the  possession  unless  he  was  also  bound  to  accept  in  pay- 
ment the  notes  of  Leggett  Brothers.  Those  two  questions 
are  identical.  If  the  notes  of  Leggett  Brothers  were 
rightfully  tendered,  that  firm  having  failed  before  the  goods 
arrived,  and  if  the  defendant  ought  to  have  accepted  them, 
then  he  violated  the  agreement  in  refusing  to  deliver.    If 
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otherwise,  then  he  is  not  guilty  of  the  Tiolation  and  tii*) 
action  cannot  be  maintained*  This  is,  therefore,  the  tru« 
question  to  be  examined. 

The  ingenious  argument  of  the  appellants*  counsel  nat 
failed  to  convince  us  that  the  action  will  lie.    The  defen 
dants  was  not  bound  to  part  with  his  property  and  accept 
in  payment  the  notes  of  an  insolvent  firm,  such  insolvency 
having  occurred,  or  at  least  having  been  ascertained,  after 
the  sale  and  before  the  time  of  delivery.    If  the  goods  had 
been  delivered  without  any  qualification  before  the  insol- 
vency had  happened  or  become  known,  then  it  is  clear  that 
the  vendor  could  have,  under  and  upon  the  contract,  no 
other  remedy  for  the  price  than  to  accept  the  note.  ( J%» 
ArU  V.  Leggettj  ante^  582.)  *  But  it  is  a  very  different  ques- 
tion whether  he  was  bound  to  perform  the  contract  and 
deliver  the  goods  after  the  firm  whose  notes  were  to  be 
accepted  had  failed.    The  agreement  was  executory,  as  we 
have  said,  in  respect  to  title :  it  certainly  was  in  respect  t 
the  delivery ;  and  before  the  time  for  performance  arrived 
the  essential  consideration  on  which  it  was  based  had  failed 
It  is  true  that  the  sale,  looking  only  at  the  precise  letter  ol 
the  contract,  was  not  defeasible  in  the  event  which  occurred 
But  when  the  parties  contracted,  the  firm  of  Leggett  Bro 
thers  was  in  good  credit  and  was  supposed  to  be  solvent 
Their  notes  were  to  be  accepted  as  payment,  but  the  ability 
of  that  firm  to  give  good  notes  was  assumed,  and  was  really 
the  consideration  of  the  defendant's  engagement  to  sell  and 
deliver  the  goods.    It  seems  hardly  necessary  to  observe 
that  the  words  in  the  agreement,  *^  without  recourse,"  only 
mean  that  there  was  to  be  no  recourse  after  the  notes  should 
be  accepted* 

The  analogies  to  be  derived  from  the  law  of  stoppage  m 
transitu  are  perhaps  not  perfect,  but  they  are,  I  think,  suffi- 
ciently near  to  furnish  a  rule  for  the  present  case.  Where 
goods  are  sold  to  be  paid  for  in  the  notes  of  the  buyer,  and 
he  becomes  insolvent  before  the  delivery  is  completei  the 


ALBAinr,  MABCH,  1868.  599 

B€iiedict  9.  Field. 

seller  may  arrest  the  delivery  and  resciod  the  sale.  Such 
is  the  right  of  the  seller,  although  in  such  cases  the  title  to 
the  goods  has  passed  by  the  sale,  and  they  are  placed  at  the 
buyer's  risk  by  being  put  in  transit.  But  this  is  a  right 
\^bich  violates  the  mere  forms  of  the  sale.  There  is  nowhere 
in  the  terms  of  the  contract  any  such  condition.  The  law 
implies  it,  because  the  assumed  ability  of  the  buyer  to  pay 
for  the  goods  was  the  inducement  to  the  sale.  The  prin- 
ciples involved  in  this  branch  of  the  law,  it  seems  to  me, 
carry  us  somewhat  farther  than  it  is  necessary  to  go  in  order 
to  exonerate  the  seller  from  his  contract,  where  he  is  to 
accept  the  obligations  of  a  third  person,  and  the  insolvency 
occurs  before  the  goods  are  put  in  transit  and  while  the 
contract  remains  strictly  executory. 

The  question  in  this  case  appears  to  have  been  fully  de- 
cided in  Roget  v.  Merrit  (2  Caine^  117).  In  that  case  the 
agreement  was  to  sell  two  hundred  and  twenty  barrels  of 
flour  and  to  accept  in  payment  the  note  of  one  Lyon,  who 
failed  after  the  agreement  was  made,  but  before  either  the 
flour  or  the  note  was  delivered.  The  day  after  Lyon's  failure 
the  note  was  tendered  and  the  flour  demanded,  which  the 
defendants  refused  to  deliver,  and  the  suit  was  brought 
for  the  non-delivery.  Some  other  objections  to  a  recovery 
were  suggested,  but  they  were  either  not  considered  or 
were  overruled,  and  the  judgment  of  the  court  was  placed 
very  distinctly  on  the  ground  that  the  sellers  were  not 
bound  to  deliver  the  flour  in  consequence  of  the  insolvency 
of  the  maker  of  the  note.  Judge  Sfekceb  observed :  '<  In 
this  case  I  hold  there  was  a  valid  contract,  executory  in  its 
nature,  but  before  the  period  of  its  execution  arrived  the 
consideration  agreed  to  be  given  by  the  plaintiff  wholly 
failed,  in  the  insolvency  of  Lyon.  The  offer  by  the  plaintiff 
to  pay  in  the  note  of  a  bankrupt  was  not  an  offer  of  pay- 
ment."  This  decision  was  in  accordance  with  the  reason 
and  justice  of  the  case,  and  we  are  content  to  follow  it. 

The  judgment  should  be  affirmed. 
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Selden  and  Boosevelt,  Js.,  dissented;  all  the  othei 
judger  ooncurring, 

Judgment  affirmed. 


CowiNe  V.  Geib* 

Where  aj  assignor,  examined  as  a  witness  in  behalf  of  the  assignee,  testified 
to  the  deliyery  by  himself  of  bricks  at  a  certain  house,  withont  defining 
the  quantity  thereof,  the  adverse  party  was  entitled,  under  sectioo  two 
hundred  and  ninety-nine  of  the  Code  of  Procedure,  to  give  his  own  testi- 
mony as  to  th«  quantity  so  delivered. 

Appeal  from  the  Superior  Court  of  Buffalo.  The  action 
was  for  the  price  of  a  quantity  of  bricks  sold  and  delivered 
to  the  defendant  by  James  White,  who  had  assigned  the 
demand  to  the  plaintifi^r  At  the  trial,  before  Mr.  Justice 
Clinton,  the  plaintiff  had  a  yerdict,  and  the  judgmeot 
entered  thereon  having,  on  appeal,  been  affirmed  by  the 
Superior  Court  at  general  term,  the  defendant  appealed  to 
this  court.    The  case  was  submitted  on  printed  arguments. 

Ocdusha  Parsons^  for  thw  appellant. 

E.  Thayer,  for  the  respotident. 

Johnson,  Ch.  J.  The  question  in  this  case  presents  for 
construction  that  part  of  section  two  hundred  and  ninety* 
nine  of  the  Code  which  provides  that,  where  an  assignor  is 
examined  as  a  witness  on  behalf  of  the  assignee,  *4be 
adverse  party  may  offer  himself  as  a  witness  to  the  same 
matter  on  his  own  behalf.^'  Th^  complaint  stated  two 
causes  of  action,  one  for  bricks  sold  and  delivered  by  the 
plaintiffs'  assignor,  the  other  by  the  plaintiffs  themselves. 
They  proved  by  White,  the  assignor,  that  he  delivered  bridu 
ut  a  house  described  as  the  Eagle-street  Hc^if^i  .^pj  thAV 
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al^  gave  evidence  tending  to  prove  the  quantity  of  bricks 
delivered  by  them.  Tlie  defendant  then  proposed,  by  his 
own  oath,  to  prove  the  quantity  of  bricks  which  had  been 
delivered  by  White  at  the  said  house,  and  upon  the  plain- 
tiffs' objection  the  court  refused  to  allovr  the  evidence  to  be 
given,  holding  that  it  was  not  to  the  same  matter  to  which 
White  bad  been  examined.  The  plaintiffs,  in  their  objection, 
stated  that  White  had  been  examined  only  as  to  the  fact, 
of  the  delivery  of  brick  at  that  house,  and  had  given  no 
evidence  as  to  the  quantity  delivered,  but  that  the  quantity 
had  been  established  wholly  by  other  witnesses.  Whether 
this  statement  of  counsel  was  in  exact  accordance  with  the 
facts  can  only  be  determined  from  the  statement  of  the 
evidence  in  the  case,  and  that  does  not  affirmatively  show  it 
to  be  correct.  If  bricks  were  delivered  by  White,  there 
must  have  been  some  quantity  of  bricks  delivered,  and  no 
mode  of  stating  what  actually  occurred  could  have  entirely 
excluded  the  idea  of  quantity.  White's  testimony  may  have 
Isft  the  quantity  uncertain,  but  it  cannot  have  so  completely 
excluded  the  idea  of  quantity  as  to  render  that  another  and 
not  the  same  matter.  Suppose  the  demand  had  been  for 
money  loaned,  and  the  assignor  had  testified  that  he  lent  to 
the  defendant  money  in  a  bag,  can  it  be  that  the  defendant 
could  be  prevented  from  testifying  how  much  the  bag  con- 
tained on  the  ground  that  such  testimony  would  not  be  to 
the  same  matter.  The  language  of  the  statute  does  not 
limit  the  right  of  the  defendant  to  the  mere  right  of  contra- 
dicting the  assignor.  It  regards  the  testimony  of  the 
assignor  as  relating  to  some  matter  in  the  cause  and  gives 
to  the  defendant  the  right  to  speak  upon  and  in  respect  to 
the  same  matter.  It  necessarily  includes  the  right  to  render 
that  certain  and  definite  which  the  assignor,  by  his  testis 
mony,  he  having  spoken  in  respect  to  it,  has  left  uncertain 
and  indefinite.  The  testimony  of  the  defendant  which  was 
excluded  was  limited,  by  the  offer,  to  the  quantity  which 
White  himself  delivered  at  the  Eagle-street  House.  It 
Smith.— Vo:-.  IT.  76 
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therefore  related  to  the  subject  on  which  White's  testimony 
had  been  given,  and  tended  oilly  to  render  certaia  that 
which  he  had  left  uncertain*    It  should  have  been  received 

All  the  judges  concurring. 

Judgment  reversed  and  a  new  trial  ordered. 


Cobb  v.  Cornish, 


The  proceedings  upon  a  trial  at  circuit  are  reviewable  in  the  first  instance,  at 
general  term,  in  only  two  cases:  First.  Upon  a  motion  by  the  unsuooessful 
party  for  a  new  trial,  upon  exceptions,  by  the  order  of  the  Judge  who  tried 
the  cause ;  Second.  Where  there  is  an  uncontroverted  state  of  &ct8,  and  the 
case  presents  only  questions  of  law,  and  the  judge  directs  a  verdict  subject 
to  the  opinion  of  the  court. 

Exceptions  were  taken  at  the  trial,  by  both  parties,  upon  which  they  had  aright 
to  be  heard  upon  a  motion  for  a  new  trial.  The  plaintiff  had  a  verdict,  which 
the  judge  directed  to  be  taken  subject  to  the  opinion  of  the  court  at  general 
term ;  and  the  court,  at  general  teim,  rendered  judgment  for  the  defendant , 
Heldf  that  the  judgment  must  be  reversed  as  for  a  mistrial,  and  a  new 
trial  granted,  though  the  judgment  appeared  ttom  the  case  to  be  correct 
upon  the  merits. 

Appeal  from  the  Superior  Court  of  New-York  city.  The 
complaint  charged  the  defendant  with  having  wrongfully 
omitted  to  sell  certain  boring  machines,  intrusted  to  the 
defendant  for  sale  upon  commission,  and  with  having  con- 
verted them  to  his  own  use.  On  the  trial,  before  Mr.  Jus- 
tice Oakley  and  a  jury,  it  was  proved  that  the  plaintiff 
shipped  twenty-four  boring  machines,  on  board  a  vessel  of 
which  the  defendant  was  master,  for  tran^rtation  to  San 
Francisco,  consigned  to  Charles  E.  Hunter.  When  the 
vessel  arrived  at  San  Francisco,  the  defendant  there  found  a 
letter  addressed  to  him  by  the  plaintiff,  informing  him  that 
John  H.  Dally  a  carpenter,  had  taken  a  similar  boring 
machine  across  the  Isthmus  to  exhibit,  and  that  Dall«  if  he 


ALBANT,  MARCH,  1858.  608 

Cobb  V.  Coniish. 

coald  find  sale  for  them,  would  apply  to  the  defendant  for 
the  machines,  paying  freight  on  the  same.  The  letter 
requested  the  defendant,  in  case  Dall  could  not  sell  the 
machines,  to  keep  them  on  board  the  vessel.  This  letter 
was  exhibited  by  the  defendant  to  Hunter,  the  original  con- 
signee of  the  machines,  and  the  latter  told  the  defendant 
that  he  understood  the  plaintiff  preferred  that  the  defendant 
should  become  consignee.  Hunter  relinquished  the  consign- 
ment, and  Dall,  on  application  to  him,  refused  to  take  the 
machines.  Some  evidence  was  given  tending  to  show  that 
the  machines  might  have  been  sold  at  a  profit,  while  the 
ship  was  at  San  Francisco.  The  defendant  brought  the 
machines  back  to  New-York,  and  the  plaintiff  refused  to 
receive  them.  The  plaintiff  ofiered  some  evidence  of  the 
custom  of  merchants  prevailing  at  San  Francisco,  to  show 
it  to  have  been  the  duty  of  the  defendant  to  have  sold  the 
machines,  which  was  excluded,  and  his  counsel  took  an 
exception.  The  jury  found  a  verdict  for  the  plaintiff  for 
$576,  and  the  court  ordered  that  motion  for  judgment,  upon 
a  case  to  be  made,  be  heard  at  a  general  term  in  the  first 
instance,  and  that  judgment,  in  the  mean  time,  be  suspended. 
Upon  the  hearing  at  general  term,  judgment  was  rendored 
for  the  defendant,  and  the  plaintiff  appealed  to  this  cruit. 
The  cause  was  submitted  on  printed  argiunents. 

WUlard  if  AndenoUf  for  the  appellant. 

2>.  J9.  Lordf  for  the  respondent. 

Harris,  J.  Great  irregularities  have  occurred  ui  the 
proceedings  through  which  this  cause  has  reached  this  court. 
The  action  was  tried  at  the  circuit  and  by  a  jury.  Upon  the 
trial  evidence  was  offered  by  the  plaintiff,  which,  being 
objected  to  by  the  counsel  for  the  defendant,  was  excluded ; 
an  exception  was  taken  to  the  decision.  The  testimony  being 
closed,  the  court  directed  the  jury  to  assess  Ute  value  of  the 
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property  in  question.  The  defendant's  counsel  requested  the 
court  to  give  certain  instructions  to  the  jury  in  relation  to  the 
effect  of  a  part  of  the  evidence  upon  a  question  of  value. 
This  the  court  refused  to  do,  and  the  counsel  for  the  defen* 
dant  excepted.  The  jury  having  rendered  a  verdict  for  the 
plaintiff,  the  court  ordered  that  the  motion  for  judgment, 
upon  a  case  to  be  made,  be  heard  at  a  general  term  in  the 
first  instance,  and  that  judgment  be  suspended  in  the  mean- 
time. 

This  order  was  clearly  irregular.  The  judge  at  the  circuit 
had  no  authority  to  make  such  an  order.  There  are  but  two 
cases  in  which  the  proceedings  upon  a  trial  at  the  circuit  can 
be  reviewed  at  the  general  term  in  the  first  instance,  before 
judgment.  One  is,  where  the  unsuccessful  party  desires  to 
move  for  a  new  trial  upon  exceptions  taken  by  him  upon 
the  trial.  In  that  case,  the  judge  trying  the  cause  may, 
if  he  deem  the  questions  presented  by  the  exceptions  of 
sufficient  importance,  direct  that  the  motion  for  a  new  trial 
upon  the  exceptions  be  heard  in  the  first  instance  at  a  general 
term  and  that  judgment  be  suspended  until  such  hearing.  If 
the  exceptions  are  sustained,  the  general  term  is  authorized 
to  grant  a  new  trial ;  if  not  sustained,  to  render  final  judg- 
ment. The  other  case  is  where,  upon  the  trial,  an  uncoo- 
troverted  state  of  facts  is  presented,  involving  only  questions 
of  law.  In  that  case  the  judge  may,  if  he  think  fit,  direct 
a  verdict,  subject  to  the  opinion  of  the  court  at  the  general 
term.  In  form,  the  verdict  is  rendered  in  favor  of  one  party 
or  the  other,  and  it  is  quite  immaterial  which.  The  only 
effect  of  rendering  the  verdict  in  favor  of  a  party  is,  that  it 
devolves  on  him  to  prepare  the  case  upon  which  the  general 
term  is  to  render  judgments 

The  case  before  us  was  not  in  a  situation  to  authorize  the 
judge,  at  the  circuit,  to  send  it  to  the  general  term  for  final 
judgment.  The  plaintiff  had  taken  an  exception  to  the 
ruling  of  the  court  upon  a  question  of  evidence.  If  unsuo- 
cessful  upou  the  trial,  he  had  a  right  to  have  that  qucstios 
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considered,  upon  an  application  for  a  new  trial.  But  he  waa 
not  unsuccessful.  The  verdict  was  in  his  favor.  He  had, 
therefore,  no  occasion  to  avail  himself  of  his  exception  as  a 
ground  for  a  new  trial.  And  yet  the  general  term  has  ren- 
dered final  j  udgment  against  him.  This  it  was  not  authorized 
to  do.  The  verdict  being  for  the  plaintifi*,  the  case  could  only 
go  to  the  general  term  upon  the  exception  of  the  defendant, 
and  all  that  the  general  teim  could  regularly  do  was  to 
render  judgment  upon  the  verdict  if  the  exception  was  not 
well  taken,  or,  if  well  taken,  to  grant  a  new  trial. 

The  case  was  not  in  a  predicament  to  authorize  the  court 
to  direct  a  verdict  subject  to  the  opinion  of  the  court  at  a 
general  term,  for  the  reason  that  exceptions  had  been 
taken  upon  which  the  parties  had  a  rig];it  to  be  heard  upon 
a  motion  for  a  new  trial ;  and  upon  a  verdict  subject  to  the 
opinion  of  the  court  the  question  is  never  whether  a  new 
trial  shall  be  granted,  but  which  party,  upon  a  conceded 
state  of  facts,  shall  have  final  judgment. 

But  if  these  irregularities  are  to  be  disregarded,  I  have 
ao  difficulty  in  affirming  the  judgment.  The  defendant  is 
chargeable  with  no  breach  of  obligation  or  duty.  He  was  the 
master  of  a  vessel  bound  from  New- York  to  San  Francisco. 
The  plaintiff,  upon  an  adventure,  shipped  on  board  his  vessel 
three  cases  of  boring  machines.  They  were  consigned  to 
Charles  E.  Hunter  Upon  arriving  at  San  Francisco,  the 
defendant,  received  a  letter  from  the  plaintiff,  informing  him 
that  one  Dall,  a  carpenter,  had  taken  one  of  the  machines 
over  the  Isthmus  to  exhibit,  and  directing  him,  if  Dall  could 
do  anything  with  the  machines  by  way  of  sale,  to  deliver 
them  to  him,  he  paying  the  freight  thereof,  and,  if  Dall  should 
be  unable  to  sell  them,  to  keep  the  cases  on  board  the  vessel. 
Neither  Hunter  the  consignee,  nor  Dall  to  whom  the  plaintiff 
had  directed  the  defendant  to  deliver  the  machines,  would 
receive  them.  Under  these  circumstances,  the  defendant  had 
nothing  to  do  but  to  obey  the  plaintiff's  instructions,  and 
keep  them  on  board  his  vessel.    This  he  did.    The  vessel 
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remained  at  San  Francisco  several  months,  and,  receiving  b« 
further  directions  in  relation  to  the  machines,  they  were 
brought  back  to  New- York  upon  the  return  of  the  vessel. 
The  defendant  might,  perhaps,  have  been  justified,  even 
without  instructions,  in  storing  the  machines  at  San  Fran- 
cisco when  he  left,  but  he  certainly  was  under  no  legal 
obligation  to  do  so.  Upon  the  merits,  thereforo,  the  judg- 
ment should  be  affirmed. 

But  a  majority  of  the  court  are  of  the  opinion  that  the 
irregularities,  before  noticed,  are  too  oerious  to  be  overlooked. 
They,  in  fact,  amount  to  a  mistrial.  Upon  this  ground,  the 
judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  the  judges  concurred,  except  Roosevblt  and  Stbono, 
Js.,  who  were  in  favor  of  affirming  the  judgment,  as  being 
correct  upon  the  merits,  and  not  void^  though  reached  by 
an  erroneous  practice. 

m 

Judgment  reversed  and  new  trial  ordered. 


Gilbert  and  another  v.  Beach. 

Upon  the  trial  there  was  a  disputed  question  of  CmA;  the  fadge  sabn^tted 
certain  questions  to  the  jury,  who  answered  thedl  specially  and  found  a 
Terdict  for  the  plaintiflT,  assessing  his  damages,  subject  to  the  ophiion  of  tint 
court  upon  a  case  to  be  made,  with  liberty  to  turn  it  into«  bill  of  ezoeptioDs. 
The  case  was  heard  at  general  term,  and  Judgment  rendered  for  the  defto- 
dant;  ffM,  a  mistrial,  the  judgment  reversed  and  a  new  trial  orderedL 

Appeal  from  the  Superior  Court  of  New-York  city.  Tha 
action  was  brought  by  the  plaintiffs,  tenants  of  a  store  on 
Cortland-street,  in  the  city  of  New-York,  for  injuries  sua* 
tained  by  the  flooding  of  their  store  with  water.  On  the 
trial,  before  Mr.  Justice  Dues  and  a  jury,  it  was  proved 
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that  the  defendant  was  building  a  store  on  a  lot  adjoining 
that  of  the  plaintiffs,  under  special  contracts,  none  of  which 
were  completed,  and  a  gutter  or  spout  was  attached  to 
the  unfinished  roof,  by  persons  employed  in  its  construc- 
tion, in  such  a  manner  as,  during  a  severe  rain  storm,  to 
turn  a  great  quantity  of  water  into  an  area  between  the 
buildings,  whence  it  flowed  into  the  cellar  of  the  plaintiffs' 
store,  and  damaged  goods  stored  therein.  Peter  Young, 
who  was  the  contractor  for  doing  the  carpenter's  work  of 
the  defendants  building,  was  a  witness  for  the  plaintiffs, 
and  gave  evidence  tending  to  prove  that  he  airanged  the 
waterHspout  or  leader,  in  the  particular  manner  in  which  it 
was  at  the  time  of  the  storm,. by  the  direction  of  the  defen- 
dant himself.  There  was  some  evidence  that  the  water 
from  the  leader,  at  the  commencement  of  the  storm,  was 
running  off  upon  the  roof  of  a  building  adjoining  that  of 
the  plaintiffs,  and  that  it  was  diverted  into  the  plaintiffs' 
cellar  by  means  of  planks  arranged  for  that  purpose  by  the 
workmen  of  the  contractors  who  were  constructing  the 
defendant's  building.  The  judge  charged  the  jury  that 
the  servants  of  the  contractors  were  the  agents  of  the 
defendant,  and  the  latter  was  liable  for  their  acts  of  com- 
mission or  omission  which  produced  pecuniary  injury  to  the 
plaintiffi,  and  the  defendant's  counsel  excepted.  As  to 
the  other  questions  in  the  case,  he  submitted  them  to  the 
jury  in  three  interrogatories,  which  they  answered  specially. 
A  verdict  was  found  for  the  plaintiffs  for  $225  damages, 
subject  to  the  opinion  of  the  court,  on  a  case  to  be  made, 
with  liberty  to  turn  it  into  a  bill  of  exceptions.  The 
court,  upon  the  argument  of  the  case  at  general  term,  dis- 
'nissed  the  complaint,  and  the  plaintiffs  appealed  to  this 
«ourt. 


£•  W.  Chester,  for  the  appellants. 
John  E.  Parsonsj  for  the  respondent. 
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Pkatt,  J.  It  is  difficult  to  determine  what  questioiu 
were  designed  to  be  brought  up  from  the  circuit  to  the 
general  term  for  review.  It  was  not  the  case  of  a  verdict 
for  the  plainti&,  taken  subject  to  the  opinion  of  the  court 
at  general  term,  under  section  two  hundred  and  sixty-five  of 
the  Code,  for  that  manifestly  refers  to  the  case  of  a  general 
verdict.  This  seems  to  have  been^  in  part,  at  least,  a  special 
verdict,  which,  by  the  same  section,  must  be  heard  in  the  first 
instance  at  a  special  term,  if  a  motion  be  made  for  judg- 
ment thereon.  It  was  not  a  case  for  ordering  a  general  ver- 
dict, subject  to  the  opinion  of  the  court  at  general  term,  frr 
upon  the  trial  the  case  did  not  "  present  only  questions  ot 
law."  At  least,  the  question  whether  the  owner  could  bt 
held  responsib^  for  damages  occasioned  by  the  unauthorize«i 
act  of  a  builder  or  contractor  could  not  arise  in  the  casi 
until  the  question  of  fact  whether  the  act  was  or  was  uA 
authorized  by  the  owner  should  be  first  disposed  of  aa^ 
settled.  If  it  be  assumed  that  the  spout  was  placed  in  tbi 
^condition  in  winch  it  was  found  at  the  time  of  the  coming 
on  of  the  storm  by  the  direction  of  the  defendant,  there 
could  be  no  question  in  relation  to  his  liability.  The  con- 
trary clearly  could  not  be  assumed,  for  the  witness  Young 
testified  that  the  defendant  ordered  him  to  do  it,  and  he  did 
it.  If,  therefore,  the  damages  resulted  from  an  act  done  by 
the  express  direction  of  the  defendant,  the  question  upon 
which  the  cause  was  decided  at  general  term  did  not  arise  in 
the  case.  It  could  not,  therefore,  except  by  taking  this  testi- 
mony of  Young  to  be  true,  be  assumed  that  questions  of  law 
only  were  involved  in  the  case.  And  in  that  case  the  ques- 
tion of  law  would  be  a  very  simple  one,  and  one  which,  if 
correctly  decided,  would  have  produced  a  very  diflferent  result 
at  general  term. 

Were  it  not  for  the  statement  of  facts  sent  up  with  the 
case,  I  should  have  thought  that  it  was  not  the  design  of  the 
learned  judge  to  order  a  verdict  subject  to  the  opinion  of 
tb*>  court.    He  ruled  generally  that  the  defendant  was  liable 
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for  the  acts  of  the  contractors ;  that  they  were,  so  far  as 
liability  for  their  acts  was  concerned,  to  be  deemed  his 
agents.  Liberty  was  reserved  to  either  party  to  turn  the 
case  into  a  bill  of  exceptions.  All  this  was  inconsistent 
with  the  idea  that  it  was  to  be  deemed  a  general  Yavdiet, 
flubjeet  to  the  opinion  of  the  eourt.  Ko  ruling  in  that  ease 
would  have  been  necessary ;  and  under  the  law  there  is  no 
necessity,  indeed  it  is  impracticable,  to  turn  the  case,  where 
a  verdict  is  thus  taken,  into  a  bill  of  exceptions. 

I  should  have  thought  it  more  probable  that  it  did  not 
occur  to  the  learned  judge  who  tiied  the  cause  that  amotion 
for  new  trial  upon  a  case,  by  the  amendments  of  1852,  could 
not  be  heard  in  the  first  instance  at  the  general  term,  and 
that  it  was  simply  intended  to  stay  proceedings  for  the  pur* 
pose  of  enabling  the  defendant  to  move  for  a  new  trial  at 
the  general  term  upon  a  case,  according  to  the  practice  pre- 
dous  to  the  amendment  of  1852. 

But  the  proceedings  at  general  term,  in  which  the  learned 
judge  seems  to  have  taken  part,  are  based  upon  the  assump- 
tion that  it  was  a  ver£ct  subject  to  the  opinion  of  t&e  court, 
otherwise  final  judgment  could  not  have  been  given  for  the 
defendant.  We  are,  therefore,  bound  to  treat  it  as  such, 
and,  it  being  very  clearly  not  a  case  for  such  practice,  we 
must  hold  it  a  mistrial. 

The  judgment  must,  therefore,  be  reversed,  and  a  new 
trial  ordered. 

All  the  judges  concurring. 

Judgment  reversed  and  new  trial  oideFed. 

fiteiTH. — Vol.  n.  77 
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Otis  V.  Spencer. 


Otis  and  others  v.  Spenceb  and  another. 

The  report  of  a  referee,  or  tbe  decision  of  a  jadge,  where  the  trial  is  1)7  the 
coart,  for  the  pnipose  of  authorizing  the  Judgment  and  forming  a  part  of 
the  record,  need  only  state,  in  general  terms,  what  the  Judgment  is  to 
be,  without  any  finding  of  facts  or  statement  of  the  conclusions  of  law. 
The  latter  are  only  necessary  for  ttie  purpose  of  reviewing  the  Judgmenti 
and  must  l;)e  contidned  in  a  Case.  The  Court  of  Appeals  cannot  look  for 
them  elsewhere,  and  will  dismiss  the  appeal  on  motion^  or,  if  tbe  causa 
is  brought  on  for  argument,  will  affirm  the  Judgment,  in  the  absence  of  a 
Case,  whateyer  may  appear  in  the  report  of  the  referee  or  the  decision  of 
the  Judge  upon  a  trial  by  the  court. 

Appeal  from  the  Supreme  Court.  The  appeal  book 
handed  up  by  the  appellants'  counsel  contained  the  notice 
of  appeal  to  this  court,  the  summons  and  pleadings,  an 
order  of  reference,  the  report  of  the  referee,  dated  Decern 
ber  9,  1853,  finding  certain  facts  and  conclusions  of  law, 
the  last  of  which  was  that  the  plaintiffs  were  entitled  to 
judgment  for  $508.43.  This  was  followed  by  a  further 
report  of  the  referee,  certifying  certain  facts  (in  compliance 
with  an  order  of  February  27,  1854,  which  is  not  contained 
in  the  papers),  judgment  upon  the  report  of  the  referee, 
entered  December  12,  1853,  and  judgment  of  affirmance 
by  the  Supreme  Court,  at  general  term  in  the  seventh 
district.  There  were  no  exceptions  or  Case  in  the  appeal 
book,  but  the  appellants*  counsel  proposed  to  hand  up  a 
separate  printed  paper,  entitled  "  Exceptions  by  the  defen- 
dants to  the  report  of  the  referee,*'  which  it  was  stated  had 
been  omitted  by  some  clerical  or  printer's  error.  The  first 
exception  related  to  the  admission  and  rejection  of  evidence, 
but  there  was  nothing  in  the  papers  to  show  wtai  evidence 
had  been  received  or  rejected. 

Truman  HastingSj  for  the  appellants. 

Nicholas  HiUf  for  the  respondents. 
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CoMSTOGK,  J.  This  cause  was  tried  by  a  referee,  and 
judgment  was  entered  on  his  report  in  favor  of  the  plain- 
tiff for  $454.07  and  costs.  The  defendants,  without  making 
a  case,  appealed  to  the  Supreme  Court  at  general  term, 
where  the  judgment  was  affirmed.  They  then  appealed  to 
this  court.  The  judgment  in  its  nature  is  appealable, 
because  it  is  a  determination  embraced  within  the  definition 
of  the  eleventh  section  of  the  Code  of  Procedure,  and  section 
three  hundred  and  thirty-three  declares  that  an  appeal  may 
be  taken  to  the  Court  of  Appeals  in  the  cases  mentioned  in 
section  eleven.  But  it  is  one  thing  to  hold  that  a  judgment 
can  be  appealed  from,  and  quite  another  to  decide  that 
the  supposed  errors  occurring  at  the  trial  can  be  reviewed. 
The  mode  of  review,  where  it  is  sought  to  reverse  a  judg- 
ment for  errors  at  the  trial,  is  particularly  pointed  out  in 
the  Code.  In  Hunt  v.  Bloomer  (3  £em.,  341 ),  and  in  Johnson 
V.  Wheelock  {id.,  344),  the  subject  was  carefully  considered 
by  this  court,  and  the  opinions  delivered  in  those  cases  were 
approved  by  all  the  judges.  In  one  of  the  cases  the  trial 
nad  been  by  the  court,  and  in  the  other  by  a  referee,  and 
we  held  that  in  either  mode  of  trial  a  review  could  be  had 
only  upon  a  case  made,  which  should  contain  the  conclu- 
sions of  fact  and  of  law,  with  a  proper  statement  of  the 
questions  presented  and  the  exceptions  taken  to  the  rulings 
upon  the  points  of  law.  The  language  of  the  Code  is  indeed 
so  plain  that  it  may  well  occasion  surprise  that  there  should 
be  any  doubt  as  to  the  proper  practice.  Section  two  hun- 
dred and  sixty-eight,  in  reference  to  trial  by  the  court, 
declares  that  the  party  desiring  to  appeal  may  prepare  a 
case  or  exceptions,  in  settling  which  the  judge  must  specify 
the  facts  found  by  him  and  the  conclusions  of  law ;  and  that 
the  questions,  whether  of  fact  or  of  law,  can  only  be  reversed 
in  the  manner  prescribed  by  that  section.  Section  two 
hundred  and  seventy-two,  which  relates  to  trial  before 
referees,  declares  that  trial  by  referees  is  to  be  conducted  in 
the  same  manner  as  trial  by  the  court;  that  they  must  state 
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tb«i  fftots  foond  and  the  oosclunoiiB  ef  law  separatdy^  and 
tb«ir  decUion  most  be  given  in  like  maimer,  and  Biay  to 
excepted  to  afctd  MTiewed  in  like  maoeer  but  net  etfaermae^ 
and  they  may,  in  like  tnumerf  settle  a  case  on  exceptiona 
If  language  which  is  exttieinely  plain  oaa  mean  anytliing»  a 
trial}  whether  by  theeourt  or  by  rrferees,  cannot  be  reviewed 
nnlesB  the  party  desiring  to  appeal  pr^mre  a  docusasat 
which  the  Code  denominates  a  Case  or  excepttons,  and  has 
it  settled  with  a  proper  finding  of  the  facts  and  ooncliuioM 
of  law.  These  facts  and  coqcIusIobs  most  be  stated  in  Que 
Case,  imd  we  cannot  look  for  them  elsewhere. 

The  decision  of  the  judge  or  rpport  of  the  referee  whieh 
goes  into  the  record  is  merely  the  authority  for  entering  the 
judgment,  and  therefore  it  merely  states  in  general  tenns 
what  the  judgment  is  to  be.  AH  beyond  that  is  mere 
supererogation.  The  party  wiidiing  to  appeal,  I  repeat, 
mnst  prepare  his  case  with  such  a  finding  upon  the  facts 
and  law  as  he  chooses  to  insert.  The  other  party  has 
a  right  to  propose  amendments,  and  tiie  whole  is  finally 
settled  by  the  judge  or  referee.  /  The  practice  is  extrenaely 
simple,  although  infinite  pains  appear  to  have  been  takes 
on  the  part  of  many  to  make  it  difficult  and  incompre- 
hensible. ] 

In  the  present  case  the  a{q»eal  book  contains  nothing  but 
the  pleadings,  the  report  of  a  referee,  the  judgment  and 
notice  of  appeal.  We  cannot  look  into  the  report  for  the 
reasons  and  pounds  of  the  judgment/  nor  to  find  enoie, 
e^ea  if  there  were  any  at  the  trial.  The  papers  ars 
defective  for  want  of  such  a  Oase  as  the  Oode  imperatively 
requires.  The  judgment,  as  I  have  said,  is  appealafaki 
because  it  is  the  final  determination  of  the  Supvone  Ooart 
at  general  term ;  but  we  can  only  look  into  those  pasts  of 
^the  record  before  us  which  have  no  ]»lati3ii  to  the  trial 
Those  parts  of  the  record  disclose  no  enor  and  we  then 
fore  affirm  the  ji 


ALBANY,  MABCH,  18fi8.  618 

■       I  ■■mill      1      I  ■     ■.■■■     I       11^— — ■»         ■  I  ■■■■■■ 

WMeoM  t,  Thnmfmn 

AU  the  juc^^eflt  coACurred  in  the  fofegoing  opiQion  eseepft 
SxROiiQ^  J.,  who  dissented  from  tlie  opinion,  but  concurred 
in  tbe  judgm^it ;  Psi.Tr,  J.,  read  an  opinion  for  affireaance, 
on  the  further  ground  that  the  report  of  the  referee 
closed  no  error  at  the  trial* 

Jmdgment  affirmed* 


Wb8KX)tt  v.  TaovMOX  and  another* 

Tho  case  of  Johnson  v.  WkUloek  (  8  Kem.<,  84i)  points  oat  the  mode  of  pro- 
ceeding to  reyiew  the  decision  of  &  referee,  a3  the  Code  of  Frooedore  is 
constmed  by  the  Court  of  Appeals^  and  the  appeHani  must  procure  a 
Case,  to  be  settled  as  there  pointed  out,  in  order  to  obtain  a  review  in  this 
conrt.  The  proceeding  is,  however,  matter  of  practfee,  over  which  tho 
sonrt  Arom  which  the  record  comes  np  has  entire  control,  and  on 
which  this  conrt  will  make  no  order.  It  may,  however,  decline  to  dismiss 
the  appeal,  where  it  seems  to  have  merits,  and  give  leave  to  the  appellant 
le  apply  from  time  to  time  to  the  co«rt^  whose  Judgment  Is  aiqpetM  fh>m, 
for  leave  so  to  amend  the  reeord  as  to  bring  up  a  CMo  o^  which  this  court 
can  examine  the  merits. 

Apfsal  from  the  Supreme  Court*  The  action  was  to 
recover  sixty-seyen  beer^barrels,  alleged  to  be  wrongfully 
detained  by  the  defendants  on  the  pretence  that  they  w^re 
the  purchasers  thereof^  The  cause  was  tried  before  a 
referee,  who  made  a  rqxHrtt  for  the  plaintiff,  the  judgment 
on  which  was  reversed  and  a  new  trial  ordered*  It  was 
again  tried  before  the  same  referee,  when  the  Case  upon 
which  the  judgment  had  been  reversed  was  produced,  and 
it  was  stipulated  that  the  evidence,  as  therein  contained, 
should  stand  as  evidence  on  the  new  trial,  with  such  addi* 
tlonal  evidence  as  the  parties  might  produce.  The  Case 
ineluded  all  the  evidence  given  on  both  trials,  coving 
tbirty^four  printed  pages,  and  the  js^cond  report  of  the 
referee,  which  eontained  no  finding  of  facta,  except  in  these 
words:  *<I  have  heard  the  farther  proo&  of  the  parties,  and, 
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having  duly  considered  the  same,  I  find  that  they  do  not 
materially  vary  the  facts  previously  proven  on  the  first 
hearing,  except  that  they  show  that  the  barrels  delivered  by 
the  plaiatiff  to  D.  Ham  were  actually  to  be  returned,  and, 
if  not  returned,  two  dollars  each  to  be  paid  for  them." 
He  found,  against  his  own  opinion,  buir  in  conformity  to  the 
opinion  of  the  court  which  set  aside  his  first  report,  that  the 
defendants  were  the  owners,  and  entitled  to  the  possession 
of  the  barrels  mentioned  in  the  complaint.    Judgment  was 
entered,  on  his  report,  for  the  defendants,  which,  on  appeal, 
was  affirmed  by  the  Supreme  Court  at  general  term  in  the 
first  district,  and  the  plaintijQT  appealed  to  this  court. 

Samud  BeardsUyy  for  the  appellant. 

William  C.  Noyes^  for  the  respondents. 

JoHKSON,  Ch.  J.  In  order  to  review  in  this  court  the 
final  decision  of  a  referee,  a  case  must  be  made  containing 
the  facts  fouhd  by  the  referee,  and  his  conclusions  of  law 
thereon,  and  the  exceptions  of  the  party  who  appeals. 
This  has  been  many  times  decided  in  this  court,  and  must 
be  regarded  as  settled.  Johnson  v.  Whidock  (8  Kern.,  344) 
contains  a  full  statement  of  the  law  upon  this  subject.  The 
law  requires  us  to  adhere  to  the  practice  thus  established  in 
conformity  with  the  Code.  Nor  is  the  law  unreasonable  in 
this  respect,  while  the  amount  of  bii9iness  which  comes  to 
this  court  is  so  great  as  it  now  is.  Justice  to  other  suitors 
demands  that  no  more  labor  shall  be  imposed  on  this  court, 
in  any  case,  than  is  necessary  to  dispose  of  the  legal  ques- 
tions which  it  involves.  We  could,  undoubtedly,  gatbei 
from  the  evidence  what  facts  the  referee  did  find  or  should 
have  found,  but  the  sta.tute  has  imposed  thai  task,  not  upon 
us.  but  upon  the  referee,  and  our  time  does  not  permit  as 
to  perform  it  for  him,  to  the  delay  of  other  buaness,  ev^ 
if  the  statute  had  left  us  at  liberty  to  do  so 
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la  this  case  there  is  no  sufficient  finding  of  facts.  The 
referee  sets  out  the  evidence  at  length,  and  tells  us  that  the 
facts  proved  on  the  first  trial  do  not  materially  difier  from 
those  proved  on  the  trial  to  which  his  report  relates,  except 
as  to  one  additional  fact,  which  he  states.  What  state  of 
facts  was  proved  on  the  first  trial  he  omits  to  tell  us. 

» There  is,  therefore,  nothing  before  us  on  which  the  judg- 
ment can  be  reviewed.  But  as  there  is  good  reason  to 
suppose  that  a  question  of  some  importance  actually  exists 
in  the  case,  which  has  been  passed  upon  by  the  Supreme 
Court,  and  which  the  appellant  has  failed  to  present  to  us^ 
by  mistake  as  to  the  proper  mode  of  proceeding  on  a  point 
as  to  which  a  very  general  misapprehension  seems  to  prevail, 
the  appeal  will  be  dismissed  conditionally  only,  that  the 
appellant  may  be  enabled  to  apply  to  the  Supreme  Court  to 
procure  a  proper  case. 

All  the  judges  concurring,  it  was  ordered  that  the  appeal 
be  dismissed,  unless,  before  the  June  term,  the  appellant 
should  procure  the  return  to  be  amended  by  obtaining  a 
finding  of  facts  by  the  referee,  and  conforming  the  case  to 
the  requirements  of  law,  and  for  that  purpose  the  appel- 
lant might  apply  to  the  Supreme  Court,  as  he  should  be 
advised. 

On  the  first  day  of  June  term  the  counsel  for  the  appel- 
lant  appUed  for  an  extension  of  time.  He  produced  a  finding 
offacts,signedby  the  referee  on  the  24th  of  May,  1868,  which 
he  had  procured  to  be  signed  by  the  referee,  upon  notice  to 
the  respondents'  attorneys.  It  appeared  that  the  respondents' 
attorneys  had  signified  in  writing  their  intention  to  disregard 
the  appellant's  notice  of  application  to  the  referee  to  settle 
the  finding  of  facts,  on  the  ground  that  the  application 
should  be  made  to  the  Supreme  Court  at  general  term.  It 
further  appeared  that  a  motion  was  pending  in  the  Supreme 
Court  for  the  amendment  of  the  return  to  this  court,  by 
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ioBerting  therein  the  referee's  findmg,  so  settled  and  signed 
by  Mm,  witibout  tbe  previous  order  of  that  court. 

JoHKBOK ,  C!h.  J.  When  tins  case  was  before  the  court 
at  the  January  term,  we  held  that  it  was  not  so  pre- 
sented as  to  enable  us  to  esamine  the  merits.  We  gave 
to  the  appellBJit  leaye  to  apply  to  the  Snprane  Court  as 
he  should  be  advised,  notwiiiicrtanding  the  appeal,  for  Ae 
resettlement  of  a  proper  Case  wift  a  finding  of  fects;  and 
we  fixed  the  time  within  which  that  was  to  be  accomplished, 
having  regard  to  the  time  which  would  probably  be  neces- 
saiy  to  enable  him  to  procare  the  leave  and  direction  of 
tiie  Supreme  Court  in  the  premises,  and  to  proceed  to  tbe 
actual  settlement  of  the  case,  if  that  court  granted  him 
relief  upon  his  application.  The  record  which  he  desires 
to  amend  is  a  record  of  the  Supreme  Court,  and  their  direo 
tion  and  allowance  is  necessary  to  authorize  its  amendment. 
The  whole  proceeding  is  matter  of  practice,  over  which 
that  court  has  control,  and  it  is,  of  course,  to  be  presumed 
that  their  power  will  be  exercised  under  such  circum- 
stances and  on  such  terms  as  justice  shall  require.  Whether 
it  is  regular  for  the  appellant  to  go  at  once  before  the 
referee  with  his  proposed  case,  or  whether  he  must  first  get 
the  leave  of  the  Supreme  Court  depends  on  their  practice, 
and  we  do  not  exercise  any  control  over  it. 

The  case  of  Johmon  v.  Whidodc  (3  Kem*^  344)  points 
out  the  mode  of  proceeding  to  review  a  decision  of  a  referee, 
according  to  our  views  of  the  proper  practice,  and  the 
appellant,  if  he  wishes  a  review  in  this  court,  must  procure 
a  case  to  be  made  up  as  th^re  pointed  out. 

The  appellant  seems  to  have  been  diligently  endeavoring 
to  procure  a  finding  by  the  referee ;  and  though  we  should 
incline  to  think  he  had  not  pursued  the  proper  practice  in 
applying  first  to  the  referee,  we  still  think  he  ought  to  be 
allowed  further  time  to  enable  him  to  make  his  application 
in  tiie  Supreme  Court  for  the  relief  he  requires  and  to 
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follow  out  the  directions  which  t^t  court  xnaj  give.  For 
that  porpoie  his  time  will  be  extended  to  the  September 
term  of  this  court ;  but  he  is  to  procure  the  settlement  and 
print  and  serve  his  Cases  in  sufficient  time  to  enable  the 
respondent  to  notice  the  cause  for  that  term.  This  time 
must,  we  think,  be  ample  to  enable  the  appellant  to  carrj 
through  any  application  like  that  in  question  in  the 
Supreme  Court.  Should  it,  however,  be  found  impossible 
ta  procure  a  decision  of  that  court  in  the  time  limited,  he 
will  still  be  at  liberty,  on  showing  diligence,  to  make  a 
fiirther  application  for  time  to  this  court.  The  relief  thus 
given  is  to  be  on  payment  of  $10  costs. 

Ordered  acoordmgly. 


>**a««*«a.^BMa.^~M**a«M«* 


Trrus  and  another  t^  Okvis  and  another. 

Upon  the  trial,  by  the  court,  of  tbe  validity  of  an  assignment  for  the  benefit 
of  creditors,  it  was  fonnd  in  the  Case,  as  matter  of  fact,  that  the  assignment 
was  made  with  intent  to  hinder,  delay  and  defraud  creditors,  and  the  Case 
did  not  show  a^^rmatlrely  that  thwe  was  no  taodnlent  intent  established  by 
eyidence  iehor9  the  assigmnent;  HMi  that,  on  appeal,  the  question  is  not 
brought  np  for  examination  whether  th'e  instrument  is  yoid  upon  its  &ce,  by 
reason  of  a  prorision  oontained  therein,  though  it  appears  from  the  opinion 
of  the  Judge  who  triad  the  oause  thai  his  decision  turned  upon  that  question. 

Appeal  from  a  judgment  of  the  Supreme  Court,  at  gene- 
ral term  in  the  fourth  district,  affirming  a  judgment  at 
special  term,  upon  a  trial  by  the  court,  witiiout  a  jury. 
Tbe  action  was  brought  to  set  aside  an  assignment  made  by 
the  defendant  Orvis  to  the  defendant  Fenton,  with  intent,  as 
the  complaint  charged,  to  hinder,  delay  and  defraud  credi- 
tors. The  cause  was  submitted  to  this  court  on  printed 
arguments. 

WiUiam  C.  Brovm^  for  the  appellants. 

Msrris  ijc  Vary^  for  the  respondents. 
Smith.— Vol.  IL  78 


194  oso 


618  CASES  IN  THE  COUBT  OF  APPEAI5. 

Titos  V.  Orvis. 

CoMSTOGK,  J.  The  question  litigated  at  the  trial  was, 
whether  a  general  assignment  made  by  the  defendant  Onris 
to  the  defendant  Fenton  was  fraudulent  and  void  as  to 
creditors.  The  cause  was  tried  at  a  special  term  of  the 
Supreopie  Court,  wfthoiii  <a  jury^  and  a  case  was  made  for 
appeal.  The  case  so  tnade,  after  setiuig  <>ut  the  evideocey 
states  that  '^  the^eupozi  the  said  cause  wa^  submitted  to  the 
siaid  justice,  wju>  c^teiwardis  filed  hi$  d£k>ision  as  follows." 
Then  follows  the  decision,  signed  and  filed^  as  the  authority 
for  the  judgment,  In  which  it  is  stated,  as  a  conclusion  of 
fact,  that  the  assignment  was  made  "wiili  intent  and  for 
the  purpose  to  hinder,  delay  and  defraud  creditors ;"  and,  as 
a  conclusion  of  law  from  this  fact,  the  assignment  was 
pronounced  void.  There  is  also  printed,  at  the  close  of  the 
appeal  book,  an  opinion  of  the  justice  of  the  Supreme  Court 
who  tried  the  cause,  in  which  the  question  is  discussed, 
whether  the  assignment  is  void,  on  its  face,  by  reason  of 
a  provision  respecting  the  compensation  of  the  assignee. 

We  have  repeatedly  held  that  we  can  only  look  into  the 
Case,  prepared  according  to  the  Code,  for  the  facts  and  con- 
clusions on  which  the  judgment  is  based.  The  written  opinion 
of  the  judge  is  no  part  of  the  case,  and  is'not  a  proceeding 
upon  which  an  appeal  lies.  The  Case  has  a  reference  to 
the  decision  filed  by  the  judge,  which  may  therefore  be 
considered  as  forming  a  part  of  such  Case.  In  this  finding 
tiie  assignmei|it  is  declared  to  have  been  made  with  intent 
to  defraud  creditors.  That  fact  being  found,  there  is  no 
question  of  law  for  our  consideration.  In  order  to  present, 
on  appeal,  the  question  of  law  discussed  in  the  opinion 
before  referred  to,  the  Case  should  show  affirmatively  that 
there  was  no  fraudulent  intent  established  by  evidence, 
dehan  the  assignment,  thus  leaving  the  decision  to  turn 
wholly  upon  the  provisions  which  it  contains  on  its  face. 

The  judgment  must  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 
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Evans  and  others  v.  Millabd  and  others. 

.     ■•4 

An  order  of  the  Supreme  Conrt,  vacatiDg  a  Jadgment  in  an  action  to  recoyei 
the  possession  of  land,  and  granting  a  new  trial  upon  payment  of  such 
Judgment,  under  the  provisions  {2R,  S.,  309)  respecting  new  trials  in  cgect- 
ment,  is  not  the  subject  of  appeal  to  this  court.  ^ 

• 

Appeal  from  an  order  of  the  Supreme  Court.  The 
plaintiffs  brought  an  action  to  recover  the  possession  of 
land  in  the  city  of  Buffalo.  It  was  tried  at  the  Erie  circuit, 
in  October,  1854,  when  the  defendants  had  a  verdict  and 
judgment.  The  plaintiffs,  after  offering  to  pay  the  amount 
of  the  judgment,  applied  to  the  Supreme  Court  for  a  new 
trial  under  section  thirty-seven,  title  one,  chapter  five,  part 
three  of  the  Bevised  Statutes  {vol.  2,  p.  309),  respecting 
new  trials  in  the  action  of  ejectment.  The  motion  was 
opposed  upon  the  ground,  among  others,  that  the  provi- 
sions allowing  new  trials,  as  of  course,  in  the  action  of 
ejectment,  are  not  in  force  under  the  Code  of  Procedure. 
The  Supreme  Court  at  special  term  made  an  order  that  the 
judgment  be  vacated  and  a  new  trial  granted,  upon  the 
payment  of  the  amount  recovered  in  such  judgment  with 
interest.  This  order  was,  upon  appeal,  aiDSrmed  by  the 
Supreme  Court,  at  general  term  in  the  eighth  district,  and 
the  plaintiffs  appealed  to  this  court. 

NichoUu  HiUj  for  the  appellants. 

Asher  P.  Nicholsi  for  the  respondents. 

Johnson,  Ch.  J.  It  is  entirely  clear  that  this  appeal  can- 
not be  sustained.  It  is  not  an  appeal  from  a  judgment,  but 
from  an  order.  It  therefore  is  not  embraced  by  the  first  sub- 
division of  section  eleven  of  the  Code.    The  order  does  not  in 
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effect  detennine  the  action ;  on  the  contrary,  it  allows  tli8 
action  to  proceed,  without  professing  to  touch,  by  decimon, 
the  merits.  The  second  subdivision,  therefore,  does  not  read 
it.  Nor  is  it  a  final  oider,  affecting  a  substantial  right,  made 
upon  a  summary  application  in  an  action  after  judgment 
under  the  third  subdivifflon.  It  is  not  finali  but  directs  a 
new  trial. 
The  appeal  must  therefore  be  dismissed* 


All  the  judges  coacurriDg, 


V 


Appeal  dismissed 


S?00BB  V.  Faknak. 


Where  the  appellant  Ib  required,  tmder  the  second  nile  of  this  courl,  to 
the  return  to  bellied,  he  orast  see  to  it  at  bis  peril  that  the  return  is  actwSr 
filed  in  due  time,  or  proonre  an  eiteosion  of  the  time.  An  ai^eal,  res;vla4f 
dismissed  for  want  of  a  retnm,  will  not  be  reinstated  without  the  appellant 
establishes  a  dear  case  of  diligence  on  his  part,  and  shows  that  the  Inex- 
OQsable  default  of  the  clerk  or  an  unavoidable  accident  has  prerented  the 
filing  of  the  return  or  the  extension  of  the  time  to  file  it. 

Motion  to  vacate  an  order  dismissing  the  appeal  for  want 
of  a  return,  entered,  under  the  second  rule  of  this  court,  on 
the  twenty-fiilh  of  February.  After  the  appellant's  attorney 
was  served  with  notice  that  he  was  required  to  cause  the 
proper  return  to  be  filed  within  ten  days,  he,  two  or  ihree 
times  requested  the  clerk  of  the  Supreme  Court  to  make 
out  and  transmit  the  return.  It  did  not  appear  that  he  paid 
or  tendered  to  the  clerk  his  fees  for  the  return,  or  that  the 
clerk  had  promised  to  make  it.  The  respondent  was  shows 
to  be  seventy-nine  years  of  age,  and  poor. 

N.  Van  Vrankoh  A>r  the  appellant. 
Airakam  Lannng^  for  the  respondent. 
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Johnson,  C!h.  J.  The  respondent's  praotioe  in  dismissing 
this  i^peal  for  want  of  a  return  was  entirely  regular,  and 
the  only  question  is,  whether  the  appellt^it  has  shown  any 
safBicient  excuse  for  not  procuring  the  return  to  be  filed  in 
time.  Before  the  amendment  of  the  second  rule  of  this 
court,  the  respondent  was  at  liberty  to  dismiss  the  appeal  if 
a  return  was  not  filed  in  twenty  days  after  the  perfecting  of 
the  appeal.  Under  this  rule,  applications  to  the  court  to  be 
let  in  to  file  a  return  after  the  dismissal  of  an  appeal  became 
very  frequent,  and  the  practice  became  established  that  if  the 
appeal  appeared  to  have  been  brought  in  good  faith,  the 
court  would,  without  any  special  excuse,  set  aside  the  dismis- 
sal and  reinstate  the  appeal.  To  render  these  applications 
unneceasary,  the  rule  was  amended  by  providing  that  the 
respondent  should  give  ten  days*  notice  that  he  required  the 
return  to  be  filed  before  he  could  dismiss  the  appeal  for 
want  of  a  return.  The  whole  benefit  of  the*  amendment 
will  be  lost  if  we  now  allow  the  same  apologies  rather  thim 
excuses  to  avail,  which  under  ib/Q  old  rule  were  deemed 
sufficient  to  ei^use  a  default  in  not  filing  the  return.  The 
appellant  now  receives  fair  notice  that  the  respondent  stands 
upon  his  right  to  have  the  return  filed  in  tune,  and  he  should 
therefore  see  to  it,  either  that  the  return  is  actually  filed,  or 
he  should  procure  an  order  extending  the  time  to  file  it.  To 
apply  to  the  derk  to  nwke  the  retcun  falls  very  far  short  of 
naaking  a  case  of  diligence,  as  it  is  clearly  the  attorney's 
duly  to  see  to  it  that  the  clerk  makes  his  return  in  tune. 
Had  tiie  appellant  been  able  to  show  that  he  had  informed 
.the  clerk  of  the  time  when  the  return  was  required  to  be 
filed,  paid  him  his  fees  for  makioig  the  return,  and  received 
hds  promise  to  make  and  file  the  return  in  time,  we  might 
then  have  considered  that  he  had  used  due  diligence  and 
should  not  be  prejudiced  by  the  clerk's  failure  to  do  what 
he  had  undertaken  on  the  appellant's  behalf.  To  excuse 
such  a  default  under  the  present  rule,  unless  the  right  of 
appeal  would  be  lost  by  retaining  the  default,  a  dear  case 
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of  diligence  must  be  made  out,  or  some  accident  or  nnfore 
seen  state  of  things  must  be  shown  which  has  prevented 
the  appellant  from  either  procuring  the  return  to  be  made 
or  an  extension  of  time.  We  are  satisfied  that  a  stead} 
adherence  to  this  rule  will  subserve  the  real  convemence  of 
parties  and  save  time  to  the  court  for  the  transaction  of 
more  important  business. 
The  motion  must  be  denied,  with  $10  costs 


Catlin  v.  Billings  and  others. 

That  damages  were  assessed  againsi  the  defendant  in  the  court  bdow, 
any  affidavit  having  been  filed  proving  his  default  in  not  answering,  la  » 
matter  of  practice  not  reviewable  in  this  court  upon  appeal  from  the  jac 


Motion  to  dismiss  appeal.  The  action  in  the  Supreme 
Court  was  against  Billings,  Latson  and  Fowler,  on  a  note 
made  by  Latson  and  indorsed  by  the  two  other  defendanti. 
Latson  and  Fowler  answered,  and  the  plaintiff  brought  the 
action  to  trial  at  the  circuit,  when  an  inquest  was  taken, 
none  of  the  defendants  appearing.  The  verdict  was  against 
the  three  defendants,  and  judgment  was  entered  upon  it, 
which  was  affirmed  on  appeal,  taken  by  Billings,  at  a  gene- 
ral term.  As  the  defendants  did  not  appear  at  the  circuit, 
there  was,  of  course,  no  exception  taken  on  the  trial. 
Billings  appealed  from  the  judgment  to  this  court.  The 
plaintiff  moved  to  dismiss  the  appeal.  In  opposition  to 
the  motion,  it  was  shown  that  Billings  moved,  at  a  ipecial 
term,  "to  set  aside  the  judgment  for  irregularity ;  that  this 
motion  was  denied,  and  from  the  order  denying  it  Billings 
appealed  to  the  general  term  at  the  same  time  that  he 
appealed  from  the  judgment,  and  the  order  was  affirmed. 
Billings  asked  that  he  have  leave  to  apply  to  the  Supreme 
Court  to  amend  the  return  by  adding  to  the  reoord  the 
motion  to  set  aside  the  judgment  and  the  proceedings 
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thereon,  including  the  affirmance  of  the  order  on  appeal. 
The  question  which  the  appellants  sought  to  raise  upon  the 
merits  here  was,  that  there  was  no  affidavit  filed  in  the 
Supreme  Court  that  he  had  made  default  in  answering. 

NicholM  HUlf  for  the  respondent 

« 

X  H.  Reynoldsj  for  the  appellant. 

Per  Curiam.  There  is  no  question  of  law  arising  upon 
the  record  contained  in  the  return.  No  exception  was 
taken  upon  the  trial.  If  there  was  an  irregularity  in 
assessing  the  damages  against  Billings,  without  an  affidavit 
that  he  had  made  default  in  answering,  that  was  a  question 
of  practice  which  is  not  reviewable  in  this  court.  Nor 
would  the  matters  which  the  appellant  seeks  to  have  added 
to  the  return  present  any  appealable  question.  There  was 
an  order  made  on  a  motion  after  judgment,  but  the  motion 
was  to  set  aside  the  judgment  for  irregularity.  We  b^ve 
decided,  a  number  of  times,  that  where  the  object  of  a 
motion,  after  judgment,  seeks  to  impeach  the  judgment 
for  irregularity,  the  order  upon  such  motion  is  not  the 
subject  of  appeal.  The  motion  to  dismiss  the  appeal  must 
be  granted. 


[  Thi  rtridui  of  thi  cam  iteiMatMarehterm,  m  tki  ntxi  vUumi.  ] 


The  Minutes  of  the  Court  of  Appeab,  under  date  of  Jaimar;  n, 
1858,  ooutain  this 

M  B  H  O  B  A  N  D  U  M  • 

"  The  Court  have  eeceived  information  op  the 
DEyH,  on  the  twenty -seventh  day  of  Januabt 
instant,  of  freeborn  c.  jcwett,  fobkesly  a 
Justice  of  the  Supreme  Court  of  Judicature  of 
THE  People  of  the  State  of  New -York,  and 

AFTERWARDS  JUDOE  AND  ChIEF  JuDGE  OF  THE  CoURT 

OF  Appeals.    They  are  senkble  of  the  qreat 

VALUE  OF  his  JUDICIAL  SERVICES  TO  THE  PEOPLE  OF 

THIS  State.    Deeply  REGRErriNa  ms  death,  they 

REMEMBER  THE  CLEARNESS  OF  HIS  INTELLECT;  THE 
JUSTNESS  OF  HIS  JUDGMENT  ;  THE  PURITY  AND  BEKE- 
VOLENCE  OF  HIS  HEART.  ThEY  DESIRE  TO  PRESERVE 
SOME  PUBLIC  MEMORIAL  OF  THIS  EVENT,  WHICH  THEY 
DEPLORE  ;  AND  THE:||EF0RE  ORDER  THIS  ENTRY  TO  Bl 
MADE  ON  THE  BeCORDS  OF  THE  CoURT." 
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A. 

ABATEMENT. 
See  Legacy,  11,  12. 


ACCOUNT. 

See  Action,  8,  4,  5,  6. 
Eyidence,  7. 


ACTION. 

[  AhaUment  of.  ] 

A  bill  for  partition,  among  the  heirs 
of  Isaac  Requa,  of  lands  whereof 
he  died  seized,  'was  taken  as  con- 
fessed against  Samael  Reqaa,  the 
ancestor  of  the  plaintiffs  in  this  suit, 
and  against  the  other  defendants; 
and  before  any  further  proceedings 
were  had  he  died,  ieaving  the  plain- 
tiffs his  lieirs-at-Iau.  Subsequent 
proceedings  were  had  in  the  parti- 
tion suit,  without  its  being  revived 
against  the  present  plaintiffs ;  among 
others,  a  decretal  order  for  a  sale 
of  the  premises  in  question,  under 
which  the  defendant  herein  claims 
title.  After  the  sale  an  exparie  order 
was  entered,  upon  tlie  petition  of  the 
complainants  in  the  partition  suit, 
that  it  stand  revived  against  the  heirs 
of  Samuel  Requa,  the  present  plain- 
tiffs. This  order  was  never  served 
npon  the  plaintiffs,  or  any  of  them, 
80  far  as  it  appeared.  The  plaintiffs 
were  parties  to  the  several  applica- 
tions made  to  the  court  in  the  parti- 

Smith. — Vol.  II. 


tion  suit,  subsequent  to  the  9a1e,  fn 
reference  to  the  disposition  of  th« 
proceeds,  but  it  did  not  appear  that 
they  had  ever  received  any  part 
thereof.  In  Qjectment  brought  by 
the  plaintiffs.  Held,  that  the  pro- 
ceedings in  the  partition  suit,  subse- 
quent to  the  death  of  Samuel  Requa. 
were  absolutely  void  as  against  his 
heirs ;  that  whatsoever  title  the  de- 
fendant obtained  was  that  which  the 
surviving  parties  to  the  partition 
suit  had  at  the  time  of  decree  fui 
sale,  and  that  the  subsequent  inter- 
position of  the  plaintiffs,  in  regard 
to  the  distribution  of  the  proems, 
had  no  retroactive  effect  upon  his 
title,  and  did  not  estop  the  plaintiffs 
from  setting  up  their  claim  by  de- 
scent from  Samuel  Requa.  Requa 
Y.  ffoimes,  198 

[Causes  of.] 

2.  The  distinction  between  demands 
or  rights  of  action  which  are  single 
and  entire,  and  those  which  are 
several  and  distinct,  is,  that  th^ 
former  immediately  arise  out  of 
one  and  the  same  act  or  contract, 
and  the  latter  out  of  different  acts 
or  contracts.    Secor  v.  SturgiSf    648 

3.  Where  there  are  several  items  of 
account  for  goods  sold  or  work 
performed  at  different  times,  there 
must  be  either  anj  express  contract, 
or  the  circumstances  must  be  aucli 
as  to  raise  an  implied  contract  em- 
bracing all  the  items,  to  make 
them  a  single  or  entire  demand. 

id 

4.  The  business  of  ship-carpenten 
was  carried  on  in  ono  part  of  s 

79 
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bnildiogy  Tinder  the  direction  of 
two  of  the  partners  in  a  firm, 
and  the  basiness  of  ship-chandlers 
in  another  part  of  the  same  build- 
ing, nnder  the  direction  of  a  third 
partner.  Separate  books  of  aoconnt 
were  kept  by  different  clerks  in  the 
two  branches  of  business,  andfthe 
partners  confined  themselves  re- 
spectiyely  to  the  management  of 
one  of  the  branches,  without  per- 
sonally taking  part  in  the  ouer. 
Work  was  done  and  materials  fur- 
nished from  the  carpentry  branch 
in  repairing  and  equipping  a  brig, 
upon  the  order  of  her  captain,  to 
the  amount  of  $139,  and  imme- 
diately thereafter  goods  and  articles 
ot  sbip-chandlery  were  furnished 
to  the  same  brig,  and  on  the  order 
of  the  same  captain,  at  different 
times  through  period  of  a  month, 
amounting  to  $521 ;  Hdd,  that  the 
two  accounts  did  not  constitute 
an  entire  claim,  but,  on  the  con- 
trary, formed  two  several  causes 
of  action.  id 

ft.  Assuming  that  the  accounts  would 
have  formed  a  single  demand,  they 
were  severed  by  the  giving  of  a 
bond  to  secure  the  $521  due  for 
chandlery,  for  the  purpose  of  dis- 
charging an  attachment  against  the 
brig,  the  account  for  carpenter's 
work  remaining  a  lien  on  the  vessel ; 
so  that  an  action  could  be  main- 
tained on  such  bond,  notwithstand- 
ing judgment  had  been  obtained 
and  satisfied  by  proceedings  in 
admiralty  to  enforce  the  lien  for 
carpenter's  work.  id 

[  Extent  of  Relief.  ] 

8.  The  court  having  Jurisdiction  of 
an  action  to  reform  a  contract  may 
give  Judgment  for  any  damages 
which  have  occurred  from  a  breach 

.  of  the  contract  which  is  established 
by  its  jud^^ment,  if  such  relief  is 
demanded  in  the  complaint;  a  new 
action  to  recover  such  damages  is 
unnecessary.  BidweU  v.  Asior 
Mut.  Ins,  Co.,  268 


ADEMPTION. 
Bm  Lkoact,  1-^ 


AGK£KME5T. 
[Void  for  lUegaUtf.] 

1.  The  assignment,  to  secure  the  for* 
formance  of  an  agreement  void  for 
illegality,  of  a  mortgage 'valid  be- 
tween l^e  parties  to  it,  tranafen 
no  title,  and  is  a  defence  to  tbm 
mortgagor  in  an  action  brou^t  bj 
the  asc^poea.    Dewitt  v.  Bruftaite, 

50S 

2.  A  bond  and  mortage,  valid  in 
the  hands  of  the  mortgagee,  wen 
assigned  by  him  to  bankers  in  Ca- 
nada, as  security  that  A.  B.  should 
pay  to  the  bankers  all  sums  of 
money  which  they  might  from  tim€ 
to  time  have  advanced  to  him,  *'  and 
for  no  other  purpoee."  The  sums 
of  money,  the  repayment  of  which 
was  thus  secured,  were,  by  an 
agreement  made  in  Canada  between 
A.  B.  and  the  bankers,  of  which 
the  mortgagee  had  knowledge,  to 
be  employed  by  A.  B.  in  this  state, 
in  violation  of  its  restraining  law ; 
Jleid,  that  these  facts  constr^oted 
a  defence  to  the  mortgagor  in  an 
action  by  a  person  claiming  titie  to 
the  mortgage  under  such  assign- 
ment, id 

[Perfomuinee  cf.\ 

8.  A  recovery  on  a  contract  for  woilr 
and  materials  is  not  barred  by  the 
party  performing  it  having  don^ 
more  work  or  furnished  more  ma- 
terials than  the  contract  prescribed, 
unless  it  appear  that  the  exoess  is 
detrimental  to  the  object  for  which 
the  work  was  designed,  or  renders 
it  essentially  a  different  thing  firom 
that  contemplated.  Twrnaryr .  Baigid 

465 

[When  merged^   or  extinguished  hg 
evhsequent  writing.^ 

4.  The  execution  and  delivery  of  a 
deed  by  the  vendor,  pursuant  to  an 
executory  contract  for  the  sale  of 
land,  a  i>ortion  of  the  purchase 
money  remaining  unpaid  and  no 
fVesh  security  therefor  being  taken, 
does  not  extinguish  the  contract  io 
respect  to  a  provision  therein  for 
an  increase  or  rebate  of  the  purchase 
money  in  proportion  to  any  exoess 
or  deficiency  which  might  exist  in 
the  quantity  of  L\nd.  Witbedt  t. 
Wain9f 
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i.  An  execatorj  agreemeQt,  verbal  or 
written,  for  the  performance  of  dis- 
tinct and  separate  provisions,  is  npt 
merged  or  superseded  by  a  subse- 
quent written  contract  in  execution 
of  a  part  only  of  such  provisions, 
without  other  evidence  of  an  intent 
that  it  should  be  extinguished,    id 

6.  An  agreement  for  the  sale  of  a  farm 
for  the  price  of  S7250,  the  deed  to 
be  executed  by  the  vendor  upon  the 
payment  cf  $6200,  and  the  execu- 
tion of  a  mortgage  by  the  vendee 
to  secure  the  payment  of  the  re- 
maining S2000  in  a  year  thereaf- 
ter, contained  a  provision  that  if  the 
farm  should  exceed  or  fall  short  of 
one  hundred  and  thirty  acres,  the 
vendee  would  pay  or  the  vendor 
would  rebate  for  the  excess  or  de- 
ficiency at  the  average  price  per 
acre  at  which  the  farm  was  sold. 
The  deed  was  executed,  with  a  de- 
scription of  the  land,  by  metes  and 
bounds,  as  containing  one  hundred 
and  thirty  acres,  more  or  less,  $2750 
then  remaining  unpaid,  and  no  mort- 
gage being  executed  to  secure  tlie 
same.  The  original  contract,  of 
which  but  one  copy  Iiad  been  execu- 
ted, was  retained  by  the  scrivener 
until  the  final  payment  for  the  land 
had  been  made,  when  it  was  de- 
livered by  him  to  the  vendee,  in  tiie 
presence  and  with  the  assent  of  the 
vendor,  with  the  intent  declared  by 
tlie  scrivener  that  the  vendee  might 
have  his  remely  in  case  the  land 
should  fall  short  of  one  hundred 
and  thirty  acres;  Beld^  that  the 
vendee  could  maintain  his  action 
upon  the  contract  for  a  deficiency 
in  the  quantity  of  land.  %d 


APPEAL. 

1.  An  order  of  the  Supreme  Court, 
made  at  general  term,  setting  aside 
a  judgment  and  execution  thereon 
for  irregularity,  but  giving  no  di- 
rection in  respect  to  the  previous 
proceedings  in  tlie  action,  is  not  the 
subject  of  an  appeal  to  the  Court 
of  Appeals  on  the  ground  that  it 
"  determines  the  action  and  prevents 
a  judgment  from  which  an  appeal 
might  be  taken,"  although  the 
irregularity  alleged  by  the  defen- 
dant consisted  in  the  service  of  the 
nimmons  in  pursuance  of  a  chamber 


order,  so  thai  if  he  were  right  no 
action  was  ever  commenced.  The 
chamber  order  not  having  been  set 
aside,  the  action  is  to  be  deemed 
well  commenced  and  still  pending. 
Jon^  V.  Derby t  242 

2.  Judgment  upon  the  report  of  a 
referee  cannot  be  reviewed  in  the 

*  Court  of  Appeals  without  a  Case 
being  made,  though  the  facts  neces- 
sary to  present  the  legal  question 
intended  to  be  raised  appear  upon 
the  face  of  his  report.  TutTier  v. 
Haighi,  466 

3.  The  report  of  a  referee,  or  the  de- 
cision of  a  judge,  where  the  trial 
is  by  the  court,  for  the  purpose  of 
authorizing  the  judgment  and  form- 
ing a  part  of  the  record,  need  only 
state,   in  general  terms,   what  the 

.  judgment  is  to  be,  without  any  find- 
ing of  facts  or  statement  of  tho 
conclusions  of  law.  The  latter  are 
only  necessary  for  the  purpose  of 
reviewing  the  judgment,  and  must 
be  contained  in  a  Case.  The  Court 
of  Appeals  cannot  look  for  them 
elsewhere,  and  will  dismiss  the  ap- 
peal on  motion,  or,  if  the  cause 
is  brought  on  for  argument,  will 
affirm  the  judgment,  in  the  absence 
of  a  Case,  whatever  may  appear  in 
the  report  of  the  referee  or  the  de- 
cision of  the  judge  upon  a  trial  by 
the  court.     (Hu  v.  Spencer,       610 

4.  Upon  the  trial,  by  the  court,  of 
the  validity  of  an  assignment  for 
the  benefit  of  creditors,  it  was  found 
in  the  Case,  as  matter  of  fact,  that 
the  assignment  was  made  with  in- 
tent to  hinder,  delay  and  defraud 
creditors,  and  the  case  did  not  show 
affirmatively  that  there  was  no 
fraudulent  intent  established  by 
evidence  dehors  the  assignment; 
JTeld^  that,  on  appeal,  the  question 
is  not  brought  up  for  examination 
whether  the  instrument  is  void  upon 
its  face,  by  reason  of  a  provision 
contained  therein,  though  it  appears 
from  the  opinion  of  the  judge  who 
tried  the  cause  that  his  decision 
turned  upon  that  question.  FHus 
V.  Orvis,  617 

6.  An  order  of  the  Supreme  Conrt, 
vacating  a  judgment  in  nn  actioo 
to  recover  the  possession  of  landj 
and  granting  a  new  trial  u))or  par 
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ment  of  such  judgment,  under  the 
provisions  (2  R.  S.,  309)  respect- 
ing new  trials  in  ejectment,  is  not 
the  subject  of  appeal  to  this  court. 
Evans  v.  Millard,  619 

6.  That  damages  were  assessed  againjst 
the  defendant  in  the  court  below, 
without  any  affidavit  having  been 
filed  proving  his  default  in  not 
answering,  is  a  matter  of  practice 
not  reviewable  in  this  court  upon 
appeal  from  the  judgment.  Catlin 
V.  BUHngs,  622 

7.  Where  the  appellant  is  required 
under  the  second  rule  of  this  court, 
to  cause  the  return  to  be  filed,  he 
must  see  to  it  at  his  i>eril  that  the 
return  is  actually  filed  in  due  time, 
or  procure  an  extension  of  the 
time.  An  appeal,  regularly  dis- 
missed for  want  of  a  return,  wHl 
not  be  reinstated  without  the  ap- 
pellant establishes  a  clear  case  of 
diligence  on  his  part,  and  shows 
that  the  inexcusable  default  of  the 
clerk  or  an  unavoidable  accident 
has  prevented  the  filing  of  the  re- 
turn or  the  extension  of  the  time 
to  file  it.     Spoore  v.  Fannan,      620 

See  Practice,  5,  6,  7. 


ARBITRATION. 

1 .  An  agreement  by  which  the  mem- 
ber9  of  an  association  undertake  to 
confer  judicial  powers,  in  respect 
to  the  property  in  which  they  have 
a  comraon  interest,  upon  a  body  of 
men  or  officers,  to  be  from  time  to 
time  selected  out  of  the  association 
at  large,  as  a  tribunal  having  general 
authority  to  adjudicate  upon  alleged 
violations  of  the  rules  of  the  asso- 
ciation, and  to  decree  a  forfeiture 
of  the  rights,  to  such  property,  of 
the  parties  adjudged  to  have  been 
guilty  of  such  violation,  is  void. 
The  courts  will  not  aid  in  enforcing 
the  judgment  of  a  tribunal  sought 
to  be  created  by  private  compact, 

,  except  in  cases  of  a  submission  to 
arbitration  of  specific  matters  of 
controversy.     Austin  v.  Searing, 

112 

2.  It  eeems  that  the  civil  courts  will 
not  t«ke  notice  of  or  give  effect  to 


the  constitution  or  laA\8  of  a  volan- 
tar}',  unincorporated  associatiafi, 
nor  regard  a  member  thereof  as 
coming  under  a)y  obligation  or 
disability,  growing  out  of  such  con- 
stitution or  laws,  not  proved  to  hava 
been  assumed  by  him  in  such  a 
manner  as  would  establish  a  ralid 
contract  between  individuals  not 
members  of  the  association.        4d 

3.  The  plaintiff,  for  himself  and  others, 
claimed  title  to  certain  persona] 
property  under  an  adjadicatioc  of 
a  body,  existing  in  an  association 
of  persons  calling  themselves  Odd 
Fellows,  known  as  the  grand  lodge, 
by  whose  a4Judicatious.  in  all  mat- 
ters relating  to  the  affairs,  disci- 
pline and  property  of  the  association, 
it  is  assumed  that  the  plaintiff  and 
the  defendants  had,  by  an  executory 
contract,  agreed  to  be  bound,  both 
parties  being  members  of  such  as- 
sociation, which  is  voluntary  and 
unincorporated,  and  having  con- 
tributed to  the  funds  in  controversy 
under  that  agreement;  Ildd,  that 
the  courts  will  not  enforce  such  a 
contract,  nor  lend  their  aid  to  give 
effect  to  the  decrees  of  a  tribunal 
thus  constituted.  t^ 


ASSIGNOR  AND  ASSIGNEE. 

1.  An  insolvent  debtor  assigned  all 
his  personal  estate  in  trust  for  the 
payment  of  debts,  and  authorized 
the  assignees  to  use  a  judgment 
previously  confessed  by  him  to  se- 
cure  them  against  contingent  lia 

-  btlities  as  his  sureties,  for  the  pur 
pose  of  perfecting  title  to  his  real 
estate,  declaring  £at  all  that  should 
be  realized  from  the  real  estate 
should  be  assets  in  the  hands  of  the 
trustees,  to  be  distributed  accord- 
ing to  the  terms  of  the  assignment. 
He  did  not  assign  his  statutory  right 
of  redeeming  the  land  fVom  a  »Ie 
on  the  judgment,  or  his  right  to  the 
rents  and  profits  before  the  expira- 
tion of  the  period  of  redemption; 
ffeldj  that  this  was  not  such  a  reser- 
vation 9f  property  as  vitiated  the 
assignment.    J)ow  r.  Plainer^  662 

2.  The  grant  by  an  insolvent  debtor 
to  his  assignees,  of  power  to  com- 
promise such  of  the  debts  assigned 
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M  are  doabtful,  b;  laueKing  a  part 
of  the  sum  dao,  iti  valid.  id 

See  Agreement,  1,  2. 
Bill  of  Lading. 
Evidence,  8,  9. 
Fraudulent  Conyetance. 
Witness. 

ASSOCIATIONS  AND  JOINT  STOCK 
COMPANIES. 

See  Parties  to  Action. 


ATTORNEY  AND  CLIENT. 

1.  It  seerm  that  a  commanication 
made  by  a  client  to  an  attorney's 
clerk,  in  giving  him  instnictions  in 
regard  to  a  suit  which  the  attorney 
is  prosecuting  for  such  client,  Is 
privileged  in  the  same  manner  as 
if  made  to  the  attorney  in  person. 
Per  Bowen,  J.     Sibley  v.  Waffle ^ 

180 

9.  An  attorney,  on  the  application  of 
his  client  for  advice  upon  the  ques- 
tion whether  an  equitable  interest 
which  the  client  had  in  certain  land 
could  be  reached  by  a  creditf>r, 
procured  from  the  client  an  assign- 
ment of  such  equitable  interest  for 
a  grossly  inadequate  consideration ; 
the  proceeding  being  recommended 
by  the  attorney  for  the  purpose  of 
defrauding  the  creditor,  and  he 
promising  to  reconvey  afler  an  ar- 
rangement should  have  been  made 
with  the  creditor.  The  attorney 
procured  a  conveyance  of  the  land 
to  himself,  and  claimed  to  hold  it 
absolutely,  as  against  the  client; 
Held,  that  although  the  agreement 
was  illegal;  and  the  law  would  not 
relieve  cither  party  against  the 
3ther  when  they  stood  upon  an 
3qual  footing,  yet  the  rule  prohibit- 
ing an  attorney  from  obtaining  any 
idvantage  in  a  transaction  with  his 
client  must  prevail,  and  that  the 
att6rney  must  reconvey  the  land 
mpon  the  consideration  paid  by  him 
being  refunded.  Ford  v.  Hamng- 
ion,  285 

B. 

BAILMENT. 

See  Pledge. 
Tender   1. 


BILLS  OF  EXCHANGE  AJ^rD  PllO* 
MISSORY  NOTES. 

1.  The  certification,  by  an  authorized 
agent,  of  a  negotiable  check  drawn 
upon  a  banking  company,  is  equiva- 
lent to  the  acceptance  of  a  bill  of 
exchange,  and  imposes  upon  the 
bank  an  obligation  to  pay  tiie 
amount  for  which  the  check  is 
drawn  to  the  holder,  upon  demand, 
at  any  time  before  the  statute  of 
limitatiQus  attaches.  Farmer i  and 
Mechanics*  Bank  v.  Butchers  and 
J>roters*  Bank,  225 

2.  A  bona  fide  holder,  for  value,  of  a 
check,  negotiable  upon  its  face,  and 
certified  to  be  good  by  the  paying 
teller  of  the  bank  on  which  it  is 
drawn,  whoso  authority  to  certify 
is  limited  to  cases  where  the  bank 
has  funds  of  the  drawer  sufiicient 
to  cover  the  check,  can  enforce  She 
payment  of  the  check,  although 
the  drawer  has  not  such  funds,  and 
the  check  was  certified  by  th'  teller, 
without  funds,  in  violation  of  his 
duty,  for  the  mere  accommodation 
of  the  drawer,  and  upon  his  pro- 
mise that  it  should  never  be  pre- 
sented for  payment.  id 

8.  The  holder  of  a  promissory  note 
or  bill  of  exchange  is;  presumed,  in 
the  absence  of  proof  to  tl^e  con- 
trary, to  know  the  person  and  resi- 
dence of  his  immediate  indort>er, 
and  is  bound  to  communicate  his 
information  to  any  agent  who  may 
be  employed  to  charge  such  indor- 
scr  with  notice  of  the  non-payment 
»     of  the  paper.    Lavrrence  v.  Miller ^ 

286 

,  4.  A  notary  public,  employed  to  give 
notice  of  the  non-payment  of  a  pro- 
missory note  to  an  indorser  who 
resided  in  Williamsburgh,  left  a 
written  notice  at  the  place  of  busi- 
ness, in  the  city  of  New- York,  of  a 
person  other  than  the  indorser,  but 
bearing  the  same  name,  no  person 
being  there  present  He  had  no 
information  in  respect  to  the  resi- 
dence of  the  indorser,  except  thai 
a  person  of  the  same  name  had  a 
place  of  business  in  the  city  of 
New- York  j  and  upon  going  to  the 
place  of  business  of  the  holder  of 
the  note,  for  the  purpose  of  makmg 
further  inquiry,  was  unable  to  find 
the  holder  or  to  obtain  any  further 
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iufurmatioD.  The  notice  not  reach- 
ing the  indorser,  Held^  that  he  was 
dl*?charged.  id 

5.  A.  hough t  goods  of  B.,  to  he  paid 
for  in  the  note  of  C,  whom  hoth 
I>artic8  sup[>osed  to  he  solvent.  The 
goods  were  delivered,  and  imme- 
diately thereafter  the  note  was  ten- 
dered; but  mmors,  affecting  the 
credit  of  0.,  having  in  the  meantime 
arisen,  B.  refused  to  receive  it.  A. 
kept  the  note  in  his  possession  till 
it  was  destroyed  by  fire,  treating 
it  as  the  property  of  B.  and  profess- 
ing to  hold  it  for  his  benefit, 
though  having  made  a  qualified  and 
conditional  sale  of  the  note  to  a 
fourth  party,  who  had  notice  of 
all  the  facts,  subject  to  revocation 
if  A.  should  require  it  for  any  pur- 
pose in  the  anticipated  litigation 
with  B. ;  Held,  that  B.  could  at 
any  time  accept  the  note  in  payment 
for  the  goods,  and  maintain  an  ac- 
tion thereon  agf.nst  the  maker, 
after  its  destruction,  without  indi- 
cating the  acceptance  by  any  other 
act  than  that  of  commencing  the 
action.    Des  Arts  y.  Leggett,     682 

6.  An  action  may  be  maintained  upon 
a  promissory  note  which  has  been 
accidentally  destroyed,  without  the 
plaintiff's  giving  the  indemnity  re- 
quired in  an  action  upon  a  lost  note. 

id 

BILL  OF  LADING. 

L  A  bill  of  lading  is  only  so  far  nego- 
tiable as  to  protect  a  bona  fide  in- 
dorsee thereof,  for  value,  from  the* 
exercise  by  the  consignor  of  the 
right  of  stoppage  in  transitu  ;  but 
when  such  bill  of  lading  is  obtained 
by  fVaud  from  the  owners  of  the 
goods,  and  there  has  been  in  point 
of  fact  no  sale  of  them,  an  indorsee, 
though  taking  in  good  faith  and  for 
value,  can  obtain  no  better  title  to 
the  goods  than  the  indorser  had. 
The  bill  is  of  no  effect,  except  when 
the  assignor  has  at  the  time  some 
right  or  authority,  operative  as 
against  the  owner  until  rescinded 
by  him.    Dows  v.  Perrin^        825 


BOUNDARY  LINE. 

I.  A.,  being  in  possession  of  nine  acres 
of  land  a<yoining  a  certain  ditch  on 


the  north,  and  also  of  land  ou  Uif 
south  side,  he  and  his  grantors  hav- 
ing had  such  possession  on  both 
sides  of  the  ditch,  under  ciaim  of 
title  by  deed,  for  more  thaa  twenty 
years,  made  a  parol  agreement  with 
B.,  who  claimed  title  to  the  niM 
acres,  that  the  ditch  should  consti- 
tute the  division  line  between  them, 
and  B.  thereupon  entered  into  and 
for  five  years  kept  possession  of  the 
nine  acres ;  Hdd^  that  such  agree- 
ment did  not,  of  itself,  affect  the 
true  title  to  the  premises,  and  that 
A.  could  not  recover  poesession. 
Terry  v.  Chandler ^  35i 

2.  Practical  location  and  long  acquies- 
cence in  a  boundary  line  are  condo- 
sive,  not  upon  the  notion  that  they 
are  evidence  of  a  parol  agreemeot 
establishing  the  line,  but  because 
they  are  of  themselves  proof  Uiat 
the  location  is  correct,  of  so  con- 
trolling a  nature  as  to  predud* 
evidence  to  the  contaiy.  Baidwin 
v.  Brown  J  869 

8.  The  acquiescence  of  adjoining  pro- 
prietors, for  forty  years,  in  the 
practical  location  of  a  boundary 
line  between  their  lands,  is  cooclii- 
sive,  although  it  be  proved  that 
such  location  was  originally  made 
under  an  agreement  resulting  from 
a  mutual  mistake  as  to  facts.      u( 

4.  The  rule  that  fixed  monuments  are 
to, prevail  over  courses  and  dis- 
tances, in  applying  the  description 
of  land,  applies  with  less  force  to 
those  which  are  artificial  than  to 
natural  and  permanent  objects,  and 
fails  entirely  when,  from  the  designa- 
tion of  quantity  or  other  elements 
of  description,  it  is  apparent  that 
the  courses  and  distances  are  cor- 
rect.   Per  ScLDEN,  J.  td 
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BURDEN  OP  PROOF- 
See  CaiMiNiL  Lait,  4 


BURQLART. 
See  Criminal  Li^,  i. 
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C. 

OASBIf  OffiBBULED,  DOUBTED, 
COMMENTED  UPON  OB  EX- 
PLAINED. 

1.  North  Rioer  Bank  T.  jSymar  (3 
JfiU,  262 ),  approyed.  Famurs  and 
Medumi^i  Bank  r.  Butdun  and 
Drovtr'g  Bank  J  143 

2.  Sie€  T.  Manhattan  Company  (1 
Paige,  48)  approved.  Hoyt  y. 
Martenu^  281 

8.  Manley  y.  rA«  PrnpZ^  (8  SM.^ 
296 )  explained,  and  the  report  cor- 
rected.   E<uk%ns  y.   Th4  Penfple, 

844 

4.  Blanchard  y.  ^y  (21  Wend.^  842) 
'iommented  upon  and  explained. 
Ch-iffin  V.  CoZwr,  489 

6.  -4<<or  V.  VAmoreux  (4  &W.,  107^ 
explained.    Edmontton  y.  McLoua, 

548 

6.  The  oases  of  6ii€ni«ey  y.  Cairer  ( 8 
^eiMf.,  492),  and  Stevens  y.  Lock- 
wood  (IS  id.,  644 )y  reviewed  and 
questioned;  that  of  Colvin  y.  Cor^ 
mn  (15  Wend.,  65),  overruled. 
Seeor  v.  Sturgitf  548 


CHABITABLE  DEVISE. 
5e«  LeqacTj  7-10. 


CLOUD  f/PON  TITLE. 
A!m  Title  iv  XbEAL  Estate. 


COMMON  OABBIEB. 

1.  Where  a  package,  delivered  to 
common  carriers  for  transportation 
along  their  rente,  on  its  way  to  a 
consignee  upon  a  lateral  route 
braoching  off  fVom  that  of  the  car- 
riers, is  addressed  to  the  care  of 
the  agent  and  representative  of  the 
carriers  at  the  place  where  the  car- 
riage by  them  is  to  terminate,  such 
address  is  to  be  regarded  as  a  direc- 
tion to  have  the  package  stopped 
at  the  place  where  sucb  agent  is  in 
charge  of  the  carriers'  business, 


and  does  not  import  that  t|)on  re- 
ceiving it  he  ceases  to  be  the  agent 
of  the  carriers  in  respect  to  its  ens* 
tody  and  becomes  that  of  the  con- 
signee.   Btutell  v.  Livingstont  516 


CONSTITUTIONAL  LAW. 

1.  The  act  {eh.  887  of  1855)  "U 
enlarge  the  jurisdiction  of  the  gene« 
ral  and  special  sessions  of  the  peace 
in  and  for  the  city  and  county  of 
New- York,"  is  not  void  by  reason 
of  section  sixteen,  article  three,  of 
the  constitution,  which  declares 
that  ''  no  private  or  local  bill  which 
may  be  passed  by  the  legislature 
shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in 
the  title;  although  such  act  con- 
tains general  provisions  applicable 
to  all  the  courts  of  oyer  and  ter- 
miner in  the  state.  The  PeopU  v. 
MeCann,  58 

2.  The  character  of  an  act  is  to  be 
determined  by  its  provisions,  and 
not  by  its  title;  and  general  pro- 
visions are  not  rendered  void  by 
reason  of  their  being  contained  in 
the  same  act  with  other  provisions 
of  merely  local  application,  though 
the  title  of  the  act  refers  to  the 
latter  provisions  only.  id 

8.  The  third  section  of  the  act  afore* 
said,  granting  a  writ  of  error  with 
a  stay  of  proceedings,  as  a  matter 
of  right,  where  the  verdict  is  against 
the  prisoner,  in  capital  cases,  or 
when  the  minimum  punishment  is 
imprisonment  in  states  prison  for 
life,  and  requiring  the  appellate 
court  to  grant  a  new  trial,  if  satis- 
fled  that  the  verdict  was  against 
the  weight  of  evidence  or  against 
law,  or  that  Justice  requires  a  new 
trial,  is  therefore  constitutionid.  id 

4.  The  statute  defining  the  jurisdic- 
tion of  the  county  courts  is  consti- 
tutional, so  far  as  it  confers  upon 
those  courts  Jurisdiction  in  pro- 
ceedings to  obtain  the  partition  of 
lands.    ZhubUday  v.  Heathy       80 

5.  The  proceeding  to  obtain  the  par- 
tition of  lands,  under  the  Bevised 
Statutes  and  the  Code  of  Procedure, 
is  a  special  statutory  one,  instituted 
to  take  the  place  of  t{^e  action  by 
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original  writ  out  of  Chancery,  and 
fs  a  special  case,  within  the  mean- 
ing and  according  to  the  use  of  that 
phraseology  in  the  constitution 
(  art.  6,  %  14 ),  which  provides  that 
the  county  court  shall  have  such 
jurisdiction  in  speciaZ  cases  as  the 
legislature  may  prescribe.  id 

See  Highway. 

Intrusion  on' Indian  Lands. 


CONSTRUCTION  OP  WRITTEN 
INSTRUMENT. 

1.  The  addition  of  a  falsity  or  error 
in  a  description  is  never  allowed  to 
hurt,  where,  upon  rejecting  it,  suf- 
ficient particulars  remain  to  desig- 
nate with  certainty  the  object  in- 
tended to  be  described.  Jburr  v. 
Broadway  Ins.  Co.,  267 

See  LsGA  ':t.  « 


CONTRACT. 

[Reforming.] 

L  In  an  action  to  reform  a  written 
contract,  the  length  of  time  for 
which  the  instrument  remained  in 
the  plaintiff's  hands,  without  his 
asserting  that  it  contains  a  different 
contract  from  that  actually  entered 
into,  is  only  important  as  evidence 
bearing  upon  the  probability  that 
a  mistake  has  really  been  made. 
There  is  no  rule  of  law  fixing  the 
period  within  which  a  man  may 
discover  that  a  writing  does'  not 
express  the  contract  which  he  sap- 
poses  it  to  contain,  and  which  bars 
him  of  relief  for  delay  in  asserting 
his  rights,  other  than  that  contained 
in  the  statute  of  limitations.  £id- 
weU  Y.  Astor  Mut.  Ins.  Co.^       263 


CORPORATION. 

See  Municipal  Cobporation. 
Neoligence. 
Railroad  Corporation. 


COUNTY  COURT. 
9e0  Constitutional  Law,  4,  6. 


COURT  OF  OFER  AND  TERMINER. 
See  Constitutional  Law,  1.  2.  8. 


CRIMINAL  LAW.    - 

1.  Upon  a  trial  for  murder,  where  \h% 
killing  by  the  prisoner  is  admitted, 
and  his  defence  is  insanlCy,  the  pri- 
soner is  entitled  to  the  bemefii  of 
any  doubt  resting  upon  the  ques- 
tion of  sanity ;  sanity  is  a  necessary 
condition  to  constittue  the  cricie, 
and  the  proof  thereof  a  part  of  tb<> 
case  to  be  made  by  the  prosecu- 
tion; Held,  therefore,  tluit  it  ii 
error  in  the  judge,  in  such  case,  to 
charge  the  jury  that,  sanity  bein^ 
the  normal  state,  there  is  no  pre- 
sumption of  insanity ;  that  the  bur- 
den of  proving  it  is  upon  the  pri- 
soner; that  a  failure  to  prove  it, 
like  a  failure  to  prove  any  other 
fact,  is  the  misfortune  of  the  part> 
attempting  the  proof,  and  that  the} 
must  be  satisfied  of  his  insanity 
beyond  a  reasonable  doubt,  oi 
otherwise  must  convict.  The  Peo^ 
pie  V.  McCann,  M 

2.  Upon  the  trial  of  an  indictment  foi 
grand  larceny,  it  is  competent  f(H 
the  people,  for  the  purpose  of  show- 
ing the  whole  transaction,  to  give 
evidence  of  the  taking,  by  the  pri- 
soner, of  property  insufficiently  de- 
scribed in  the  indictment,  it  con- 
taining a  sufficient  description  of 
other  property  of  a  value  adequate 
to  make  the  offence  grand  larceny. 
The  People  v.  Haskins,  844 

8.  What  Is  a  sufficient  description  of 
coin  and  bank  notes,  stated  per 
Dbnio,  Ch.  J.  id 

4.  A  prisoner  may  be  convicted  of 
burglary  or  larceny  in  any  county 
into  which  he  carries  the  goods 
stolen  by  means  of  burglary.  In 
the  indictment  for  simple  larceny,  ii 
is  sufficient  to  allege  the  taking  to 
have  been  in  the  county  where  the 
indictment  is  found;  but  it  seems 
that  an  indictment  for  the  bur- 
glary, in  a  county  other  than  that 
where  the  burglarious  entry  was 
made,  must  set  out  the  facts  spe- 
cially, to  bring  it  within  the  statute 
(2i2.  iS'.,*727,g50).  id 
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Q.  Where  a  a  accomplico  and  his  wifo 
are  witnesses  against  the  prisoner, 
it  is  not  error  in  the  judge  to  instruct 
the  jury  that  they  may  take  the 
testimony  of  the  wife  into  conside- 
ration, as  corroborating  that  of  her 
husband  the  accomplice.  id 

6.  A  juror  in  a  criminal  case  being 
challenged  for  principal  cause,  tes- 
tified that  he  '*had  formed  and 
expressed  an  opinion,  but  that  he 
had  no  fixed  opinion,  none  which 
could  not  be  removed  by  the  evi- 
dence ;"  Held,  that  he  was  disquali- 
fied.    Cancemi  v.  Thi  People^     501 

7-  The  testimony  of  a  juror,  on  his 
challenge  for  &vor,  cannot  be  con- 
sidered in  determining  whether  a 
previous  challenge  of  him  for  prin- 
cipal cauae  was  properly  over- 
ruled, id 

8.  It  is  error  to  charge  a  jury  that 
evidence  ol  the  prisoner's  good 
character  is  entitled  to  £Eir  inferior 
weight,  where  the  question  is  one 
of  great  and  atrocious  criminality, 
than  upon  accusations  of  a  lower 
grade.  The  presumption  of  inno- 
cence which  it  raises  varies  in  force 
with  the  circumstances,  but  not 
with  the  grade  of  the  crime  im- 
puted, id 

0.  When  an  indictment  is  brought 
into  the  Supreme  Court  by  certio" 
rarif  and  tried  at  the  circuit,  judg- 
ment should  be  pronounced  at  a 
goneral  term.  id 


D, 


DAMAGES. 

[  When  Liquidated.] 

1.  A  bond  declared  the  obligors  to  be 
bound  "in  the  sum  of  $3000  as 
liquidated  damages,  and  not  by 
way  of  penalty  or  otherwise/'  for 
the  performance  of  the  covenants 
in  a  written  agreement.  None  of 
the  covenants  were  for  the  payment 
of  money,  or  for  the  doing  or 
omitting  of  any  act,  the  damages 
resulting  from  which  could  be 
computed  from  data  furnished  by 
the  instrument  itself,  but  the  dama- 
ges from  any  breach  were  uiicer- 

Smith.  —  Vol.  II. 


tain  and  required  evidence  aJiundc 
the  instrument  to  establish  their 
amount.  One  of  the  covenants 
was  not  to  reveal  the  secrets  of  a 
trade  in  which  the  principal  obligor 
was  to  be  employed,  or  any  inven- 
tion or  improvement  that  might  be 
made  by  his  employer,  the  obligee ; 
Jfeldf  that  a  breach  of  this  cove- 
nant involved  damages  so  uncertain 
and  difficult  to  be  ascertained,  as 
that  the  sum  named  in  the  bond 
should  be  deemed  not  a  penalty 
but  liquidated  damages,  recover- 
able upon  a  breach  of  any  of  the 
covenants,  although  the  damages 
from  the  actual  breach  might  be 
readily  determined  by  a  jury.  Bag- 
ley  V.  Feddie,  469 

2.  A  sum  specifically  named  in  a 
written  agreement  "  as  liquidated 
damages,"  in  case  either  party 
should  fail  to  perform  the  contract, 
must  nevertheless  be  construed  as 
a  penalty,  where,  upon  the  face 
of  the  instrument,  it  appears  that 
such  sum  will  be  necessary  be 
an  in  adequate  compensation  for 
the  breach  of  some  of  the  pro- 
visions and  more  than  enough  for 
the  breach  of  others.  Lampman 
v.  Cochran^  275 

3.  A  contract  provided,  among  other 
things,  that  one  '  of  the  parties 
should  give  to  the  other,  on  a  spe- 
cified day,  a  promissory  note  for 
S200,  and  on  a  subsequent  day  a 
bond  and  mortgage  for  $2000,  with 
interest,  and  the  parties  agreed 
therein  "to  pay  one  to  the  other 
the  sum  of  $500,  as  liquidated 
damages,"  upon  failure  to  perform 
the  contract;  Ifeld.,  that  the  sum 
mentioned  is  to  be  regarded  as 
having  been  wrongly  named  by  the 
parties,  and  as  being  in  fact  a 
penalty.  id 

Measure  of.] 

4.  Upon  the  breach  of  a  contract  tc 
deliver  at  a  certain  day  a  steam  en* 
gine  built  and  purchased  for  the 
purpose  of  driving  a  planing  mill 
and  other  definite  machinery,  the 
ordinary  rent'  or  hire  which  could 
have  been  obtained  for  the  use  of 
the  machinery  whose  operation  wa» 
suspended  for  want  of  the  steajn 
engine  may  be  recovered  as  dama- 
ges.    Qriffin  v.  (7o?Mr,  489 
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6.  The  general  rale  is,  that  the  party 
injured  by  a  breach  of  contract  is 
entitled  to  recover  all  his  damages, 
including  gains  preyented  as  well 
as  losses  sustained,  provided  they 
are  certain,  and  such  as  might 
naturally  be  expected  to  follow  the 
breach.  It  is  only  uncertain  and 
contingent  profits,  therefore,  which 
the  law  excludes ;  not  such  as,  be- 
ing the  immediate .  and  necessary 
result  of  the  breach  of  contract, 
may  be  fairly  supposed  to  have  en- 
tered into  the  contemplation  of  the 
parties  when  they  made  it,  and  are 
capable  of  being  definitely  ascer- 
tained by  reference  to  established 
market  rates.  id 

See  Action,  6. 


w    DEBTOR  AND  CREDITOR. 

1.  The  equitable  lien  obtained  by  a 
Judgment  creditor  upon  the  pro- 
perty of  his  debtor,  by  the  com- 
mencement of  an  action  in  the 
nature  of  a  creditor's  bill,  does  not 
relate  back  to  proceedings  supple- 
mentary to  execution  upon  the  same 
Judgment,  which  did  not  proceed 
to  the  appointment  of  a  receiver. 
Sdmonston  v.  McLoudj  648 

2.  After  a  judgment  debtor  had  been 
served  with  an  order  requiring  him 
to  appear  before  a  county  ju<^e  to 
be  examined  up^n  proceedings  sup- 
plemental^ to  execution,  and  en- 
Joining  him  from  making  any  dis- 
position of  his  property,  he  lefb  the 
state  and  no  further  proceedings 
were  had  under  the  order.  A  per- 
son under  contract,  made  before  the 
recovery  of  the  judgment,  to  pay 
the  judgment  debtor  $800  whenever 
the  debtor  should  surrender  to  him 
the  possession  of  a  house,  paid  the 
money  to  the  debtor's  wife,  with 
notice  of  the  facts  before  mention- 
ed; fieZdf,  that  he  could  not  be 
made  liable  to  the  creditor  foi  the 
S800  thus  paid.  id 

8n  assionor  and  assigkeb. 
Attornet  akd  Client. 
Fraudulent  Conyetinces. 
mortoaoob  and  mortoagbe. 
Principal  and  Surety. 
Sale. 
Tender. 


DEDIOATIOff. 
See  Highway. 


E. 

EASEMENT. 
See  Highway. 

EJECTMENT. 

See  AvFEAL,  6. 
Boundary  Line. 
Surrogate,  2,  8,  4. 

ESTOPPEL. 

1.  The  plalntifis  in  Replevin  were 
required  by  the  court,  as  a  coDditioii 
of  the  postponement  of  a  trial,  to 
renew  their  sureties  on  the  bond  to 
the  sheriff,  given  on  the  institution 
of  the  suit.  As  a  compliance  with 
this  order  they  procured  Judson  to 
sign  the  bond  beneath  the  name  of 
the  other  obligors,  without  the 
knowledge  or  consent  of  the  pre- 
vious sureties.  The  defendants  in 
the  replevin,  having  obtained  judg- 
ment, brought  an  action  upon  the 
bond,  in  which  judgment  wr«  ren- 
dered in  their  favor  against  Jwlson, 
but  against  them  in  fkvor  of  the 
original  sureties.  Upon  appeal  by 
Judson,  ffeld,  First.  That  his 
execution  of  the  bond  estopped  him 
Arom  denying  the  recitals  in  it  which 
imported  that  it  was  executed  upon 
the  institution  of  the  replevin  suit, 
and  taken  by  the  sheriff  at  a  time 
when  it  was  lawful  and  proper  to 
take  the  same;  Second.  That  if 
Judson,  by  executing  the  bond  un- 
der the  circumstances,  became  a  co- 
surety with  the  previous  sureties 
therein,  he  is  entitled  to  contribu- 
tion from  them,  and  waa  not  con- 
cluded from  litigating  the  question 
by  the  Judgment  in  their  fkvor  in 
the  action  brought  by  the  defen- 
dants in  the  replevin.  Dedker  v. 
Judson,  980 

2.  A  mortgagee  ofland  is  not  estopped 
by  judgment  in  an  acUon  or  tha 
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award  of  ai1>itrator8,  between  his 
mortgagfor  and  a  prior  mortgagee, 
rendei^  Ahti  tne  execution  of  the 
tecond  Hkortg&ge,  but  may  litigate 
ftho  amouot  due  npon  the  prior 
mortgage,  notwith&tanding  such 
Judgment  or  award.  Campbell  y. 
JUdU  andjcihers,  867 

ft.  A  creditor  united  \7lth  his  debtor 
ic  a  petition  for  the  discharge  of 
the  latter  from  his  debt^  as  an  in- 
solvent, and  subsequently,  without 
vrlthdrawing  his  name  firom  the  pe- 
tition, or  requiring  the  debtor  to 
surrender  the  affidavit  of  the  credi- 
tor verifying  the  indebtedness,  exe- 
cuted to  him  a  general  release. 
After  the  execution  of  this  release 
the  debtor  presented  the  petition, 
with  his  own  affidavit  and  that  of 
the  creditor  verifying  the  indebted- 
ness, to  a  county  Judge  and  applied 
for  his  discharge;  Held,  that  the 
creditor  could  not  avail  himself  of 
these  facts  as  estopping  the  debtor, 
!n  a  subsequent  suit,  fVom  denying 
the  indebUddness  asserted  in  the 
petition,  and  availing  himself  of  the 
release.    Maybee  v.  Sniff ^n,      560 


EVIDENCE. 

1.  The  plaintiff,  in  one  count  of  his 
complaint,  claimed  to  recover  the 
possession  of  a  draft  which  he  al- 
leged to  belong  to  him,  and  to  be 
wrongfully  detained  by  the  defen- 
dant, and  in  another  count  to  reco- 
ver the  possession  of  $7260  of 
money  which  he  alleged  to  be  his 
property,  wrongfully  detained.  At 
the  trial,  he  proved  that  the  defen- 
dant, as  his  agent,  had  sold  a  quan- 
tity of  poric,  and  received  therefor 
the  draft  claimed,  which  he  pro- 
cure I  to  be  discounted  and  had  the 
money  put  to  his  own  credit  in 
banlv;  after  he  had  done  so  the 
plaintiff  demanded  of  him  the  drafl 
or  the  avails  thereof,  and  the  defen- 
dant reflised  to  deliver  the  same. 
Upon  this  proof  the  plaintiff  claimed 
to  recover,  as  upon  contract,  the 
money  due  him  A*om  the  defendant ; 
Ileld^  that  he  was  properly  non- 
suited. Tlie  variance  was  not  one 
which  might  be  disregarded  or 
amended  under  the  Code  of  Proce- 
dure, but  is  a  failure  to  prove  the 
alleged  causes  of  action,    not  in 


some  particulars  only,  but  in  their 
entire  scope  and  meaning.  Walter 
T.  Bennett,  260 

2.  In  an  action  upon  a  fire  insurance 
policy,  which  described  the  insured 
building  as  "a  three  and  a  half 
story  brick  building,  slate  roof, 
coped,  occupied  as  a  patent  cord- 
age manufactory,  situate  on  No. 
West  comer"  of  certain  streets, 
and  by  which  the  owners  were  also 
insured  "on  their  lignum  vitao, 
contained  in  a  cellar  of  said  build- 
ing, SIOOO;'^  ffeld,  that,  assuming 
that  the  abbreviation  "No.,"  and 
a  reference  in  the  policy  to  a  sur- 
vey and  drawing  of  the  locality, 
applied  the  description  to  the  north- 
west comer,  it  was  competent  for 
the  plaintiffs,  for  the  purpose  of 
showing  that  a  building  on  the 
fou^^west  comer  of  the  same  streets 
was  the  one  intended  by  the  policy, 
to  show  that  they  were,  at  the  time 
the  insurance  was  effected,  the 
owners  of  buildings  on  both  cor- 
ners, corresponding  with  each  other 
and  with  the  description  in  the 
policy  in  other  particulars,  but  dif- 
fering in  that  the  building  on  the 
southwest  comer  was  occupied  as 
a  cordage  factory  and  had  a  cellar 
under  it,  in  which  a  large  quantity 
of  lignum  vitsd  was  kept  in  store, 
while  that  on  the  northwest  comer 
was  occupied  as  a  block  fkctory,  and 
had  under  it,  not  a  cellar,  ^ut  a 
basement,  containing  a  small  quan- 
tity of  lignum  vite,  to  be  there  cut 
up  into  blocks.  No  ambiguity 
being  apparent  upon  the  face  of 
the  instrument,  extrinsic  evidence 
is  admissible  to  explain  a  doubt 
which  it  requires  such  evidence  to 
raise.    Burr  v.  Broadway  Ins,  Co. , 

267 

8.  The  complaint  alleged  that  the 
plaintiff  did  labor  and  service  for 
and  at  the  request  of  the  defendant, 
which  wasjworth  S660,  and  con* 
eluded  with  an  averment  that  there 
was  due  the  plaintiff,  on  account  of 
such  service,  over  and  above  all 
payments  and  set-offs,  $184,  and  a 
demand  of  Judgment  for  that  sum 
with  interest  The  answer  consisted 
only  of  a  general  denial  of  all  tha 
allegations  of  the  complaint ;  Held, 
that  evidence  of  payment,  as  a  de- 
fence to  the  action,  or  of  partial 


636 


INDEX. 


payment  in  mitigatioDi  was  inad- 
missible on  the  trid,  because  neither 
was  pleaded.    McKyrxng  t.  BuU, 

297 

4.  Tlie  history  of  the  rale  of  evidence 
at  common  law,  under  the  general 
issue  in  assumpsit,  examined  and 
commented  upon  by  Selden,  J.   id 

5.  Evidence  that  the  clerk  of  a  firm, 
•engaged  at  Buffalo  in  the  business 

of  common  carriers  upon  the  Erie 
canal,  and  also  of  buying  and  sell- 
ing grain  for  their  o\vn  account,  had 
sometimes  made  out  r^  signed  the 
name  of  the  firm  to  papers  relating 
to  the  shipment  of  the  property  of 
others,  which  came  into  their  hands 
as  forwarders,  does  not  authorize 
the  submission  to  a  jury  of  the  ques- 
tion, whether  he  was  authorized  to 
execute,  on  behalf  of  the  firm,  a 
paper  which  purported  to  be  a 
transfer  from  it  to  a  third  party  of 
a  quantity  of  corn,  the  property  of 
the  firm,  and  a  contract  to  trans- 
port it  for  such  party  to  New- York. 
Dowi  V.  Perrin,       -  825 

6.  Parol  evidence  is  admissible  to 
show  that  a  bond  for  the  payment 
of  money,  absolute  in  its  terms, 
was  delivered  under  an  agreement 
by  which  it  was  to  be  held  by  the 
obligee  as  collateral  to  a  debt  of 
third  parties,  and  to  be  canceled 
upon  bis  obtaining  payment  from 
them.  Chester  v.  Bank  of  Kings- 
ton, 836 

7.  The  presentment  by  a  party  to  his 
debtor  of  an  account  in  which  he 
charges  a  gross  sum  for  services  for 
which  he  is  entitled  to  be  paid 
quantum  mei'uitf  there  being  no 
payment  nor  settlement  of  the  ac- 
count, does  not  preclude  the  credi- 
tor from  showing  what  the  services 
were  reasonably  worth,  and  reco- 
vering a  larger  sum  than  that  at 
which  they  were  so  charged  by  him. 
Williams  v.  Olenny,  889 

8*  The  ^zecutors  of  a  mortgagee, 
pending  an  action  brought  by  them 
against  the  mortgagor,  in  which  the 
defence  of  usury  was  interposed, 
assigned  the  mortgage  to  a  pur- 
chaser, for  value,  without  notice  of 
the  action  or  of  the  alleged  usury, 
the  executors  guaranteeing  the  col- 


lection of  the  mortgage.  In  a  tal^ 
sequent  action,  brought  by  lb*  as- 
signee against  the  mortgagor ;  JETeU, 
that  the  latter  could  not  give  in 
evidence  the  declarations  of  the 
deceased  mortgagee,  made  while  be 
was  the  owner  of  the  becurity,  for 
the  purpose  of  establishing  of  oiy 
therein.  TousUy  v.  Barry,         4VJ 

9.  Where  an  assignor,  examined  as  a 
witness  in  behalf  of  the  assignee, 
testified  to  the  delivery  by  hiinself 
of  bricks  at  a  certain  house,  with- 
out defining  the  quantity  thereof, 
the  adverse  party  was  entitled, 
under  section  two  hundred  and 
ninety-nine  of  the  Code  of  Proce- 
dure, to  give  his  own  testimony  as 
to  the  quantity  so  delivered.  Cow- 
ing V.  Geibj  600 

Se6  Attorney  and  Client. 
Boundary  Line. 
Criminal  Law,  1,  2,  6. 
Estoppel. 

Landlord  and  Tenant. 
Legacy,  2,  6,  18.  , 

Libel. 

Mortgagor  and  Mortgaoei. 
Pledge,  8. 

Railroad  Corporation,  6, 7. 
Statute  of  Lihitatiomb. 
Surrogate,  2,  8, 4,  6. 
Tender. 
Will. 
Witness. 


EXCEPTION. 

1.  The  effect  of  an  exception,  other- 
wise good,  cannot  be  avoided  be- 
cause the  decision  excepted  to 
might  have  been  sustained  on  ac- 
count of  the  want  of  certain  evi- 
dence, where  such  evidence,  under 
the  decision,  would  have  been  im- 
material.   jRegua  v.  Edmes^        193 


EXECUTOE  AND  ADMINISTBA- 
TOR. 

1.  I.  W.  died  intestate,  leaving  twe 
children,  and  a  widow  who  subse- 
quently married  H.  H.  entered 
into  a  contract  with  the  adminis- 
trator of  the  estate  of  I.  W.,  by 
which,  in  consideration  that  tht 
administrator  would  pay  him  $260 
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for  annum  for  boarding,  &c.,  his 
wife's  children  by  a  former  mar- 
riage, he  agreed  to  relinquish  all 
claims  to  the  rents  and  profits  of 
the  real  estate  of  the  intestate, 
which  he  had  in  right  of  his  wife, 
so  long  as  the  agreement  in  respect 
to  the  boarding  of  tho  children 
should  continue  to  be  executed; 
Heldf  that  as  the  administrator  had, 
in  that  capacity,  no  authority  to 
Ttibke  the  agreement  in  respect  to 
the  rents  and  profits  of  the  real  es- 
tate, he  must  be  deemed  to  have 
acted  in  his  personal  right  and  be- 
half, and  that  the  children  having 
no  legal  or  equitable  interest  in  the 
share  of  the  rents  and  profits  to 
which  H.  was  entitled,  as  husband 
of  their  mother,  the  administrator 
was  not  bound  to  account  to  them 
for  the  rents  and  profits  which  he 
received  by  virtue  of  such  agree- 
ment.   ffiUman  v.  Stephens^      278 

£.,  Executors  who,  under  a  power  of 
sale,  convey  land  of  which  their 
testator  was  in  equity  a  mere  trus- 
ts, are  liable,  as  executors,  to  the 
person  having  the  equitable  title 
to  such  land,  for  the  damages  sus- 
tained by  him  to  the  extent  of  the 
purchase  money  received  by  them. 
WaU  v.  Kellogg't  Executors,       385 

See  Surrogate. 


F. 


i-AiLURE  OP  PROOF. 

^^eEsIDENCE,  1. 


FRAUDULENT  tjONVEYANCE. 

I.  Tho  members  of  an  insolvent  mer- 
cantile firm  assigntfd  their  partner- 
ship property  and  certain  real 
estate,  which  they  ^wned  not  as 
partners  but  as  tenants  in  common, 
in  trust  for  the  paymcttt  of  their 
partnership  debts,  resetting  any 
surplus  which  should  remafn  to  the 
assignors;  Meld,  that  this  reserva- 
tion renderod  the  assignment  void 
as  to  the  individual  creditors  of  the 
assignors.     OoUomb   v.    CoMweU, 

484 


2.  Though  such  a  reservation  might 
not  avoid  the  assignment  if  it  em- 
braced only  partnership  property, 
when  it  applies  to  Individual  pro* 
perty  of  tho  assignors,  and  there  are 
individual  debts  not  provided  for, 
it  raises  a  conclusive  presumption 
of  an  actual  fraudulent  design  to 
hinder  and  delay  creditors.  id 

See  Assignor  and  Assignee. 
Attorney  and  Client. 
Surrogate,  4. 
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HIGHWAY. 

1.  The  dedication  of  land  to  the  use 
of  the  public  as  a  highway  does  not 
preclude  the  owner  of  the  fee,  sub- 
ject to  tho  public  easement,  from 
maintaining  an  action  against  a  rail- 
road company,  which,  without  his 
consent  or  an  appraisal  of  his  dama- 
ges, enters  upon  and  occupies  such 
highway  with  the  track  of  its  road. 
Winiams  v.  The  N.  Y.  Central  R, 
E,  Co.,  97 

2.  Such  an  appropriation  of  the  high- 
way by  the  railroad  company  is  the 
imposition  of  an  additional  burden 
upon,  and  a  taking  of  the  property 
of,  the  owner  of  the  fee,  within  tho 
meaning  of  the  constitutional  pro- 
vision which  forbids  such  taking 
without  compensation.  The  com- 
pany can,  therefore,  derive  no  title 
under  acts  of  the  legislature,  and 
the  license  or  consent  to  a  use, 
inconsistent  with  the  public  ease- 
ment, of  municipal  or  other  authori- 
ties, who  represent  the  public  as  to 
such  right,  without  the  consent  of 
the  owner  of  tho  fee,  or  the  appraisal 
and  payment  of  his  damages  in  the 
mode  provided  by  law.  id 


HUSBAND  AND  WIFE. 

1.  The  demise  to  a  married  woman, 
by  a  person  other  than  her  husband, 
of  a  term  for  years  in  land,  by  a 
lease  reserving  rent  but  containing 
no  covenant  or  agreement  on  her 
part  for  its  payment  is  a  valid  grant, 
by  which  she  may  take  and  hold 
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the  premises  to  hor  sole  and  separate 
use,  under  the  acts  for  the  protec- 
tion of  the  property  of  married 
women  (  ch.  209  of  1^44 ;  ck.Zlb  of 
1846).    Darby  v.  CaUaghan,       71 

See  Criminal  Law,  5. 

executob  and  administrator;  1. 
Parties  to  Action,  1. 


I. 


INSANITY. 
See  Cribunal  Law,  1. 


INTRUSION  ON  ^DIAN  LANDS. 

1 .  The  provisions  of  the  act  respecting 
intrusions  on  Indian  lands  (  ch.  204 
of  1821),  which  authorize  the  sum- 
mary removal,  hy  a  judge's  order, 
of  persons,  other  than  Indians,  who 
settle  or  reside  upon  lands  belonging 
to  or  occupied  by  any  nation  or 
tribe  of  Indians,  are  constitutional. 
A  citizen  who  enters  upon  their 
lands,  before  their  title  has  been 
extinguished  and  tbey  have  re- 
moved, or  have  been  removed  by 
the  act  of  the  government,  can  ac- 
quire no  such  riglit  of  property  or 
possession  as  is  within  the  protection 
of  those  provisions  of  the  constitu- 
tion which  secure  the  trial  by  jury, 
and  forbid  the  divesting  of  property 
and  personal  rights  otherwise  than 
by  proceedings  according  to  the 
course  of  the  common  law.  The 
People  V.  Dtbhle^  208 

2.  An  e»rder  of  removal,  under  the 
fat^ile  of  1821,  a(]yudicates  upon  no 
claii.i  and  determines  no  right  or 
title,  but  leaves  to  the  party  re- 
moved the  usual  remedies  to  assert 
any  title  to  the  locus  in  quo  which 
he  may  deem  himself  to  possess. 
The  proceeding  is  one  of  police 
regulation  merely,  for  the  purpose 
of  preserving  the  Indian  reserva- 
tions from  the  intrusion  of  persons 
not  Indians.  id 

8.  An  entry  by  a  person,  not  an  In- 
di'.ii,  upon  land  included  within  the 
iK'tnds  of  an  Indian  reservation, 
w  tich  is  in  the  general  occupation 


rf  %  ^0Qd  of  Indians,  is  an  lotTiiaiai 
subjecting  the  offender  to  summary 
removal  under  ch.  204  of  1821, 
notwithft^uding  the  intruder  ca- 
tered peacevibly,  and  with  the  assent 
of  the  individual  Indian  to  wboM 
possession  h»  succeeded,  under  a 
title  claimed  t(^  have  been  acquired 
by  ci.tizens  throng  a  deed  of  cessaon 
recognized  by  a  (""eaty  made  be- 
tween the  United  States  and  the 
Indian  nation  to  which  the  Indians 
'  occupying  the  reserration  belong, 
and  although  the  lands  occupied-by 
the  intruder  areinapo'tion  of  such 
reservation  which  is  o<scupied  by 
other  citizens  having  <:ontiguoii8 
possessions,  forming  a  wbi^  settle- 
ment, all  claiming  ownership  under 
the  same  title.  Denio,  Ch.  '.,  and 
Johnson,  J.,  disenting.  td 


J. 


JUDGMENT. 

See  Debtor  and  Credftor. 
Estoppel,  1,  2. 
Mortgagor  and  Motgagee. 
Practice,  2,  6,  7. 
Principal  and  Surety. 
Summary  Proceedings  to 

ver  possession  of  real  estais 
Title  to  Real  Estate,  2. 


JUDGMENT  BY  CONFESSION. 


See  Practice,  8. 


JURISDICTION. 

1.  A  judge  of  the  Supreme  Court  whe 
has  not  heard  the  argument  of  a 
cause  is  competent  to  sit  with  two 
others  who  heard  it,  for  the  purpon 
of  constituting  a  court,  and  a  deci- 
sion of  the  cause  made  by  a  court 
thus  constituted,  the  Judge  who 
did  not  hear  the  argument  taking 
no  part  in  such  decision,  is  valid. 
As  it  was  the  duty  of  the  thiee 
judges  who  heard  the  argument  le 
consult  together  in  relation  tt>  the 
decision,  it  is  to  be  presumed  tint 
they  did  so,  and  that  the  decisioa 
subsequently  announced  is  the  re- 
suit  of  such  consultation.  Conwug 
▼.  Slosson.  294 


INDBX. 


639 


i.  In  aa  appeal  from  the  Superior 
Coariof  Buffalo,  where  no  question 
as  to  its  jurisdiction  was  raised  in 
that  court,  tlie  jurisdiction  must  be 
assumed  to  have  existed,  unless  it 
appears  from  the  record  to  have 
been  legally  impossible.  Bidwell 
T.  A$hr3  MtU.  las.  Co,,  263 

See  Arbitration. 

Constitutional  Law,  1,  4. 
BuaaoGATE,  2,  5. 


.  JUROR. 
Sm  CaiMiNAL  Law,  6, 7. 


L. 


LACHES. 
See  Contract,  1. 


LANDLORD  AND  TENANT. 

1.  The  lessee  of  a  farm,  on  the  day 
after  $65  had  become  due  and  pay- 
able for  an  installment  of  rent, 
entered  into  a  written  contract  with 
his  lessor  for  the  surrender  of  his 
unexpired  term,  in  consideration 
of  which,  and  other  stipulations, 
the  lessor  agreed  to  pay  at  a  subse- 
quent day,  and  actually  did  pay, 
$550;  Heidf  First.  That  the  eon- 
tract  did  not  operate  as  a  release  or 
extinguishment  of  the  rent  that 
had  become  due ;  Second.  That 
from  the  contract  and  a  receipt 
thereon  indorsed  of  the  subsequent 
payment  of  the  $550,  no  legal  pre- 
sumption arose,  either  that  the  rent 
had  been  previously  paid,  or  that 
the  amount  was  allowed  when  the 
receipt  was  executed ;  Third.  That 
these  fiicts  were  properly  submitted 
to  the  jury,  with  instructions  that 
it  was  a  question  of  fact  for  them 
to  determine  whether,  considered 
in  connection  with  all  the  evidence 
in  the  case,  they  did  not  warrant  a 
presumption  of  the  payment  of  the 
rent    Sperry  v.  3fttter,  407 

Se0  Husband  and  Wife. 

Summary  Procebdings  to  ri  co- 

TER  possession  OF  SAME. 


LEOACT. 
[Adempium  and  Saiisfadum  ofJ\ 

1.  A  testator  may  make  his  testa- 
mentary gifts  dependent  upon  the 
happening  of  any  erent  in  the  future 
whether  in  his  lifetime  or  after- 
wards. He  may,  therefore,  pro- 
vide that  a  legacy  shall  not  be  pay- 
able, if  in  his  lifetime  he  shall  give 
to  the  legatee  an  amount  equal  to 
such  legacy;  and  he  may  add  to 
the  condition  the  fVirther  require- 
ment tt^it  any  advancement  he  may 
make  shall,  in  order  to  be  applied  on 
account  of  the  legacies,  be  charged 
to  the  legatee  on  his  books  of  ac- 
count. Langdon  y.  Asior't  JSxeet^ 
iors^  9 

2.  Such  entries,  made  in  the  usual 
course  of  business,  and  at  the  time 
of  parting  with  the  subject  of  the 
advancements,  are  parcel  of  the  res 
gestas,  a  feature  of  the  transaction 
itself.  Otherwise  of  an  entry  which 
might  be  made  relating  to  a  gift  to 
the  legatee  by  a  third  person ;  such 
a  gift  being  res  inier  oZios,  and  not 
having  in  its  own  nature  any  opera- 
tion in  regard  to  the  testator  and  his 
proposed  testamentary  provisions, 
the  testator  can  give  no  efiect  to  it, 
by  way  of  qualifying  his  own  be- 
quest, by  an  unattested  writing. 

id 


8.  Whether  an  advancement  shall  be 
deemed  a  satisfaction  of  a  parti- 
cular legacy  is  a  question  of  fact, 
to  be  determined  by  reference  to 
the  intention  of  the  testator;  and 
the  express  provision  of  the  will, 
that  a  gift  which  is  to  have  the 
effect  of  ademption  will  be  found 
entered  in  the  testator's  books  of 
account,  makes  such  entry  the 
highest  evidence  of  bis  intention. 

id 

4.  Whether  an  advancement  by  the 
testator,  intended  by  him  to  be  iu 
lieu  of  a  legacy,  but  which  inten- 
tion was  not  made  known  to  the 
legatee,  in  a  case  where  the  will 
hwl  made  no  provision  respecting 
advancements,  and  the  relation  pf 
parent  and  chHd,  either  natural  or 
Gonvention£l,  did  not  exist,  would 
adeem  a  legacy,  quere.  id 
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&  The  satisfaction  of  a  legacy,  by 
an  advancement  made  by  the  tes- 
tator in  his  lifetime,  if  under  any 
circumstances  a  revocation  of  the 
bequest  or  an  alteration  of  the  will 
by  which  the  bequest  is  made,  in 
the'  ^e:]se  in  which  those  terms  are 
used  in  the  statute  of  wills  (2iZ. 
S.,  64,  65,  §§  42-48),  is  not  so  in 
a  case  where  the  testator  has  de- 
clared in  the  will  itself  that  the 
Jegacy  should  not  be  payable  in 
the  event  of  an  advancement,  to 
be  made  and  characterized  in  a 
specified  manner,  and  that  event 
has  happened.  id 

6.  The  doctrine  of  presumed  satis- 
faciion  of  legacies  arisinsj  out  of 
the  relation  of  parent  and  child, 
discussed  by  Denio,  Ch.  J.  id 

7.  A  will,  made  before  the  Revised 
Statutes,  devised  to  the  testator's 
dau<]rhter,  Chloe,  her  heirs  and  as- 
signs forever,  the  residue  of  his 
estate,  real  and  personal,  which 
should  remain  after  the  payment 
of  his  debts,  funeral  charges  and 
certain  legacies ;  and  if  she  should 
die  without  lawful  issue,  then  the 
testator  gave  and  bequeathed  unto 
the  Theological  Seminary  of  Au- 
burn the  sum  of  $510,000,  for  the 
purpose  of  endowing  a  professor- 
ship in  said  seminary,  to  be  paid 
to  the  trustees  of  said  seminary^ 
in  four  equal  annual  payments^ 
after  the  death  of  said  Chhe  ;  ffeld, 
that  these  words,  in  reference  to 
the  time  of  payment  to  the  trus- 
tees of  the  seminary,  so  qualify 
the  former  language  as  to  show 
that  the  determination  of  the  ques- 
tion, as  to  the  bequest  to  the  semi- 
nary, was  to  be  made  at  the  death 
of  Chloe,  and  that  it  was  the  failure 
of  issue  living  at  the  death  of  his 
daughter  that  the  testator  intended, 
and  not  an  indefinite  failure  of 
issue;  and,  therefore,  that  the  be- 
quest is  not  void  because  limited 
upon  the  happening  of  a  contin- 
gency which  is  too  remote.  Au- 
burn ThedogicaX  Seminary  v.  Kel- 
logg, 83 

8.  Nor  is  the  legacy  void  because  re- 
pugnant to  a  power,  conferred  by  a 
Bul^quent  clause  in  the  will  upon 
the  guardian  of  the  testator's  daugh- 
ter, to  apply  all  or  such  part  of  the 


estate  as  he  should  deem  neceflsarr, 
to  the  education,  maintenance  and 
support  of  said  daughter  during  her 
minority.  The  latter  provision  ti 
not  an  absolute  disposition  of  the 
whole  estate  in  favor  of  the  guar- 
dian, nor  does  it  confer  upon  him  a 
power  to  make  such  disposition, 
otherwise  than  conditionally,  upon 
the  reasonable  necessity  of  its  ap- 
plication for  that  purpose.  The 
rule  which  sacrifices  the  former  of 
two  contradictory  clauses  in  a  will, 
is  not  applied,  except  where  they 
are  totally  irreconcilable.  The  gill 
to  the  seminary  was  therefore  valid, 
if  there  was  personal  estate,  re- 
maining at  the  death  of  the  testa- 
tor's daughter,  out  of  which  ii 
'  could  be  paid.  id 

9.  The  trustees  of  the  Auburn  Tlie 
logical  Seminary  doing  declared,  1^> 
the  charter  of  that  institution,  ca 
pable  of  taking  and  holding  real  anu 
personal  estate  and  managing  the 
■ame  for  the  purpose  of  benefiting 
the  funds  of  the  institution,  and 
applying  the  avails  of  sucli  funds 
for  the  purpose  of  such  institution, 
which  is  declared  to  be  the  educa- 
tion of  pious  young  men  for  Uie 
gospel  ministiy,  and  such  charter 
providing  for  the  appointment  of 
tutors  and  professors;  ffeld,  that 
the  trustees  could  take  a  bequeft 
for  the  purpose  of  endowing  a  pro- 
fessorship, and,  being  for  pious 
uses,  that  it  is  no  objection  thai 
the  bequest  may  create  a  per|«- 
tuity. 

id 

10.  The  executor  of  Daniel  Hyde 
died,  leaving  the  fhnds  of  the  tes- 
tator's estate,  including  more  than 
the  amount  bequeathed  to  tlio 
plaintiffs,  mingled  with  his  own 
funds,  and  they  passed,  so  mingled, 
into  the  hands  of  his  executor,  tiie 
defendant;  Held,  that  the  defo- 
dant  was  liable,  after  a  proper  de- 
mand, to  an  action  by  the  plaint' fiV 
for  the  amount  of  their  legacy ;  t  ut 
that  the  personal  representatives  of 
Chloe  Hyde,  having  an  interest  in 
any  claim  which  tends  to  takeaway 
the  fund  bequeathed  for  her  bene6t 
upon  a  specified  contingency,  or  to 
reduce  it,  for  the  benefit  of  a>K>ther. 
are  necessary  parties  to  such  9a  ac- 
tion, id 
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[  Ahatemeni  of,  ] 

11.  A  testator  bequeathed  a  legacy 
of  S1200  to  bis  soil  Enoch,  and  or- 
dered that  it,  with  other  legacies, 
should  be  paid  to  the  legatees  within 
one  year  after  his  decease,  without 
directing;  by  whom  or  out  of  what 
fund.  After  this  direction,  the  tes- 
tator devtsed  and  bequeathed  all 
bis  real  and  personal  estate  to  two 
other  sons,  Alvah  and  George,  and 
their  heirs,  to  be  equally  divided 
between  them,  and  by  a  subsequent 
clause  appointed  Alvah  and  George 
bis  executors.  The  personal  estate 
was  insufficient  to  pay  tho  legacy 
of  $1200;  Beld,  that  it  should 
abate  in  proportion  to  the  defi- 
ciency, and  that  no  part  thereof 
could  be  charged  on  the  real  estate. 
Reyndds  ▼.    Reynold^  HxecuiorSf 

267 

12.  The  bequest  of  '*the  sum  of 
S1200,  and  interest  on  the  same, 
contained  in  a  bond  acd  mortgage  " 
described  in  the  will,  with  a  subse- 
auent  provision  importing  that  the 
aame  is  giyen  to  the  legatee  for 
lifb,  with  a  limitation  over,  is  not  a 
specific  but  a  demonstrative  legacy, 
giving  the  income  of  the  S12{K)  for 
the  life  of  the  legatee,  and  not  sub- 
ject to  ademption  by  the  assignment 
or  extinction  of  the  bond  and  mort- 
gage in  the  lifetime  of  the  testatrix. 
Oiddings  v.  Sewa/rdt  866 

18.  An  acknowledgment  of  satisfac- 
tion of  a  bond  and  mortgage,  exe- 
cuted by  the  legatee  for  life,  of 
"  the  sum  of  $1200,  and  interest  on 
the  same,  contained  in  it,"  after  the 
will  had  taken  effect  and  they  had 
been  delivered  to  her  by  the  execu- 
tor, is  good  evidence  that  the  lega- 
tee had  received  payment  of  the 
interest  which  had  become  due 
thereon  from  the  mortgagor.        id 

14.  A  testator  bequeathed  his  resi- 
duary personal  estate  to  his  execu- 
tors, in  trust,  to  invest  the  same, 
declaring  that  one-ha4f,  principal 
and  interest,  should  be  for  the 
benefit  of  the  children  of  a  grand- 
son, the  other  half  for  those  of  a 
granddaughter,  "and  to  be  paid 
orer  in  the  following  manner:" 
One-half  of  the  income  to  be  ap- 
plied annualy  for  the  benefit  of  the 

Smith. — Vol.  II.  81 


chndum  of  each  grandchild  re- 
spectively ;  and  whenever  either  of 
the  children  of  the  grandson  should 
come  of  age,  to  pay  oyer  to  that 
child  his  or  her  proportion  of  the 
one-half  of  said  principal ;  with 
the  same  provision  for  the  children 
of  the  granddaughter;  Held^  First. 
That  each  of  the  great-grandchild- 
ren living  at  the  death  of  the  testa- 
tor took  an  immediate  Tested  inter- 
est in  an  equal  share  of  the  fund 
bequeathed  to  the  children  of  his 
parent,  subject  to  be  diminished  in 
qdantity  by  the  birth  of  subsequent 
children  before  the  first  child  of  the 
class  became  of  age;  Second.  That 
if  the  uncertainty  of  the  quantity 
of  the  interest  of  the  children  in 
being  at  the  death  of  the  testator 
would  suspend  the  power  of  aliena- 
tion (as,  per  Paige,  J.,  it  does  not), 
such  suspension  could  only  endure 
for  one  life  in  being  at  the  creation 
of  the  estate,  that  of  the  parent ; 
Third.  That,  therefore,  the  will  in- 
volves no  illegal  suspension  of  the 
absolute  ownership  or  power  of 
alienation.    Tucker  ▼.  Buhop,  402 


LIBEL. 

1.  A  written  communication  made  by 
a  banker  in  the  country  to  a  mer- 
cantile house  in  New- York,  in  re- 
spect to  the  pecuniary  responsibility 
of  a  customer  of  such  house,  whose 
note  has  been  sent  to  him  for  col- 
lection, is  privileged.  In  order  to 
maintain  an  action  for  libel  against 
him,  express  malice  must  be  shown,, 
and  cannot  be  inferred  from  the 
mere  falsity  of  the  statement.  Lewis 
V.  Chapman,  369 

2.  A  banker,  by  way  of  explainiu(T 
his  delay  for  a  week  after  its  matu- 
rity to  remit  the  proceeds  of  a  note 
sent  to  him  for  collection,  appended 
to  his  letter,  covering  the  remit- 
tance, the  words  **  Confideniial 
Had  to  hold  over  ror  a  few  days  for 
the  accommodation  of  the  makers ;" 
HM^  that  these  words  did  not  ne- 
cessarily impute  to  the  makers  a 
want  of  ability  to  meet  their  paper 
at  maturity,  and  that  it  was  a  ques- 
tion for  the  Jury  whether  they  were 
used  in  an  i^Juriou8  or  an  innocent 
sense.  id 
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S.  Malice  in  fact,  and  imputed  malice 
or  malice  in  law,  differ  not  in  na- 
ture, but  only  in  the  evidence  by 
which  they  are  established.    Per 

SUiDEN,  J  id 


M. 


MASTEB  AND  SERVANT. 

I 

8m  Statute  of  Limitations. 
MaNiciPAL  Corporation*. 


MERGER. 
See  Agreement,  4,  6,  6. 


MORTOAQOR  AND  MORTGAGEE. 

1.  In  order  to  secure  a  debt  due  to 
M.,  H.  assigned  to  him  a  mortgaere, 
executed  by  a  third  party,  of  several 
village  lots.  An  action  for  the  fore- 
closure of  the  mortgage  was  after- 
wards commenced,  in  which  H.  and 
M.  joined  as  plain'tiffs.  At  the  sale, 
under  the  decree  in  such  action,  M. 
became  the  purchaser  of  all  the  lots 
mortgaged,  and  claimed  to  hold  the 
same  for  his  own  benefit,  discharged 
of  any  trust  or  equity  in  favor  of 
H. ;  JETfiZi,  that  H.'s  equity  of  re- 
demption in  the  mortgage,  assigned 
by  him  to  M.,  attached  to  the  lands 
purchased  by  the  latter  under  the 
foreclosure,  and  to  the  proceeds  of 
such  lots  as  he  sold,  and  that  H. 
was  entitled  to  any  surplus  which 
might  be  found,  upon  an  account, 
to  be  in  his  hands,  after  satisfying 
the  indebtedness  for  which  the 
mortgage  was  assigned  to  him  as 
security.    Hoyt  y.  Marienset     231 

2.  The  effect  of  the  foreclosure  was 
simply  to  bar'  the  equity  of  the 
mortgagor  and  his  grantees  in  the 
land,  and  it  had  no  operation  upon 
the  rights  of  the  plaintiffs  as  between 
themselves.  The  equitable  rule, 
therefore,  which  forbids  a  trustee 
or  person  acting  in  a  fiduciary 
capacity  from  speculating  out  of 
the  subject  of  the  trust,  applies  as 


well  after  the  foredosure  axid 
as  before. 

See  Agreement,  1,  2. 
Estoppel,  2. 
evidbnce|  8. 


MUNICIPAL  CORPORATIONS. 

1.  Where  the  trustees  of  a  vfllag* 
are  made,  by  its  charter,  commis- 
sioners of  highways,  they  are  to 
be  regarded,  in  respect  to  that 
function,  not  as  independent  public 
officers,  but  as  the  agents  of  the 
corporation,  so  as  to  make  the 
latter  civilly  responsible  for  their 
acts  or  omissions,  according  to  the 
law  of  master  and  servant  Ccnrad 
V.  Tha  ViSage  of  Ithaca,         158 

2.  The  trustees  of  the  village  of 
Ithaca,  who  are  made  by  its  char- 
ter commissioners  of  highways  for 
the  territory  within  its  limits,  con- 
structed a  bridge,  within  and  with 
the  funds  of  the  village,  in  so 
negligent  and  nnskillfVil  a  manner, 
that,  by  means  thereof,  the  plain- 
tiff's building  was  carried  away 
during  a  fVeshet;  ffeld,  that  the 
building  of  the  bridge  was  a  cor- 
porate act;  that  the  powers  given 
to  the  trustees,  as  commissioners  of 
highways,  vested  in  them  not  as 
individuals  or  as  independent  pub- 
lic officers,  but  as  a  part  of  the 
muracfpal  power  of  the  corpora- 
tion, for  the  benefit  of  which  they 
are  to  be  exercised,  and  that  the 
corporation  is  therefore  responsible 
for  their  acts  and  omissions  in  that 
capacity.  id 

8.  It  seetM  that  the  principle  upon 
which  municipal  corporations  sio 
thus  liable  is,  that  whenever  an 
individual  or  a  corporation,  for  a 
consideration  received  from  the 
sovereign  power,  has  become  bound 
by  agreement,  either  express  or 
implied,  to  do  certain  things,  sach 
individual  or  corporation  is  liable, 
in  case  of  neglect  to  perform  the 
agreement)  not  ooly  to  a  public 
prosecution  by  indictment  but  to  a 
private  action  atr  the  suit  of  every 
person  injured  by  such  neglect. 
The  grant  by  the  govemmot,  to  a 
municipality,  of  a  portion  it  its 
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irovereigii  power,  is  to  be  deethed 
a  sufficient  consideratioD  for  an  im- 
plied contract  on  the  part  of  the 
corporation  to  perform  the  duties 
which  the  charter  imposes,  and  the 
contract  made  with  the  sovereign 
power  enures  to  the  benefit  of  every 
Individual  interested  in  jts  per- 
formance.    For  S£LD£N,  J.  iS, 


MUTUAL   INSURANCE  COM- 
PANIES. 

1.  A  promissory  note  given  upon  an 
agreement  for  insurance,  to  be  con- 
summated upon  the  organization  of 
a  mutual  insuranoe-company  under 
the  act  to  provide  for  the  incorpora- 
tion of  insurance  companies  (ch. 
308  of  1849),  and  made  for  the 
purpose  of  complying  with  the  pro- 
visions of  the  fifth  section  of  said 
act,  and  of  constituting  a  part  of 
the  capital  stoclc  thereby  acquired, 
ia  payable  absolutely,  may  be  in- 
dorsed and  transferred  by  the  cor- 
poration at  its  pleasure,  and  upon 
the  insolvency  of  the  company  may 
be  collected  by  its  receiver.  It  is 
no  defence  to  the  receiver's  action 
that  the  losses,  to  the  payment  of 
which  the  money  may  be  applied 
when  collected,  have  occurred  §fter 
the  expiration  of  the  period  for 
which  the  maker  of  the  note  was 
Insured,  or  that  no  assessment  was 
made  in  respect  to  such  losses  upon 
other  notes  given  to  the  company. 
WkiU  V.  Eouighi,  810 

2.  A  mutual  life  insurance  company 
was  authorized  by  its  charter  to 
accumulate,  from  premiums  re- 
ceived and  ft-om  the  profits  of  their 
investment,  a  fund  to  continue  liable 
for  its  losses  during  the  term  of  its 
existence.  The  representatives  of 
each  person  insured  are  entitled  to 
receive  from  such  fund  the  amount 
for  which  his  life  was  originally 
insured,  and  a  proportionate  share 
of  all  the  profits  of  the  company 
accumulated  daring  the  duration 
of  the  policy ;  HeW,^  that  the  ac- 
cumulation of  premiums  and  profitiEr 
made  by  the  company  is  capital, 
within  the  provisions  of  the  Revised 
Statutes  [\R,  8.,  p.  414,  J  1)  for 
taxing  corporations.  The  People  v. 
Supervisors  of  New -York  f        424 


8.  The  act  of  June  29, 1858  {eh.  469), 
providing  that  such  company  should 
be  subject  to  taxation  in  the  saixe 
manner  as  if  incorporated  under  the 
general  law  for  the  incorporation 
of  insurance  companies,  with  a  capi- 
tal of  $100,000,  brought  it  into  the 
category  of  ordinary  moneyed  cor- 
porations, subject  to  any  changes  in 
the  general  law  relating  to  taxation, 
and  consequently  liable  to  be  as- 
sessed, under  the  act  of  July  21 , 
1858  (  eh,  654),  for  the  amount  of 
all  surplus  profits  or  reserved  funds 
exceeding  ten  per  cent  of  its  capi- 
tal, in  addition  to  its  capital  as  fixed 
at  $100,000.  id 

4.  The  act  of  March  24,  1865  (eh, 
88 ),  declaring  it  to  have  been  the 
intention  and  the  true  construction 
of  the  act  of  June  29,  1853  (ch,  469), 
that  the  life  insurance  companiea 
therein  mentioned  should  be  subject 
to  taxation  on  the  simi  of  $100,000, 
"and  no  more,"  introduces  a  new 
rule  for  the  taxation  of  such  Qom- 
panies  after  the  passage  of  the  de- 
claratory act,  but  is  inefiectual  in  re- 
gard to  the  interpretation  of  the 
prior  acts  in  controversies  pending 
in  the  courts.  The  legislature  has 
no  judicial  authority,  and  cannot 
control  the  courts  in  respect  to  the 
construction  of  statutes  in  cases 
arising  before  the  declaratory  atft- 
tate.  id 


v. 


NEGLIQENCB. 

1.  While  it  is  the  primaiy  duty  of  a 
railroad  company  to  discover  and 
repfdr  defects  in  fences,  gates,  ko,^ 
which  it  is  bound  to  maintain,  it 
is  the  duty  of  an  adjoining  pro* 
prietor  interested  in  their  security 
to  give  notice  to  the  company  when 
a  defect  has  come  to  his  knowledge. 
Which  of  the  parties  is  to  be 
charged  with  negligence  must  ordi- 
narily be  left  to  the  discretion  of 
the  jury  upon  the  oircumstancea 
of  the  particular  case.  Foler  v. 
N.  r.  CerUrca  B.  R.  Co.,  476 

2.  The  gate  constructed  by  the  cosi- 
pany  at  a  farm  crossing  having  got 
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ont  of  repaiiy  uid  liable  to  be 
Uown  open,  the  owner  of  the  fann, 
idthoot  gi^Sng  notice  theireof  to 
the  oompmy,  took  mewnree  to 
iieoiire  tiie  0ito,  which  proTed  in- 
effeotOAl ;  hu  cntUe  escaped  through 
it  and  were  killed  upon  the  rail- 
road. There  was  OTidenoe  of  some 
YigUanee  on  the  part  of  the  ootm* 
pany  in  searching  for  such  defects, 
and  that  this  escaped  obserratlon ; 
JUdf  that  whether  the  mode  adopt- 
ed for  seeming  the  gate  was  rea- 
sonably jadicions,  and  whether  the 
plaintiff  was  onliHibly  negligent  in 
saflbring  his  cattle  to  remain  in  a 
field  insufficiently  fenced  from  the 
railroad,  or  in  having  failed  to  give 
notice  to  the  company  of  the  defect, 
were  questions  of  &ct  properly 
submitted  to  the  Jury.  ii 

Sm  OoMMON  CA&aifiR. 

MmOCXPAL  CORPOBATIOM* 


o. 


WP  FELLOWS. 
8m  Abbitrahom. 


P. 


PARTIES  TO  ACTION. 

1.  When  a  married  woman  had  the 
actual  possession  of  land,  held  by 
her  for  her  separate  use,  and  has 
been  wroDgftilly  footed  thereArom, 
she  may  maintain  an  action  In  her 
own  name  to  recover  the  possession, 
without  joining  her  husband.  Dew- 
5yT.  CaJOiaglum,  71 

2.  Whether  the  act  in  relation  to  suits 
by  and  against  Joint  stock  com- 
panies and  associations  {ek,  258  of 
1849),  and  the  act  to  extend  its 
proTisions  to  companies  having  a 
Joint  and  common  interest  in  pro- 

I  perty  ( «^.  466  (t/  1851 ),  include 
private  partnerships  or  companies 
naving  .more  than  seven  members, 
not  organized  in  pursuance  of  any 
ftatute,  qmr9.    Aiutin  v.  Searinat 

112 


8.  ^hb  master  of  a  vessel  hcvtaf  ■ 

unsettled  account  with  ber  owmt, 
for  his  wages  and  for  his  i«oo^ 
Arom  the  earnings  of  the  Tesesl  nd 
disbursements  on  her  aocoimt,  as- 
signed his  claim  to  a  third  petaon. 
The  assignee  brought  an  action,  and 
It  appeared  on  the  trial  thai  then 
was  a  bslance  due  ftom.  tbe  defen- 
dant; Beld,  that  under  the  Cods 
the  dEefendant  oould  not  require  the 
master  to  be  made  a  party  to  the 
action  for  the  purpose  of  9if otdos 
an  accounting.  He  was  a  compe- 
tent witness  for  dther  party,  and 
upon  hisezaminatioa  the  defendsnt 
could  have  every  benefit  ftam  his 
testimony,  and  fbom  the  prodBCtko 
of  books andpH^ers,  whichheoouU 
obtaia  from  his  accounting  ea  a 
party.    MMr.SmUh^  415 

S$e  Action,  1. 

Bills  op  £xche«dui  a»d 

missout  notbs,  6. 
Lboact,  10. 

HORTOAQOR  AMD  HOKNilH^ 
WiTNBSB. 


PAKTrrieir. 

8m  COMSTITUTIOMAL  Law,  i^§k 

PABTNBB8SIP. 
8m  FaAnDULBNT  Oovnr^ 


PAYMBHT. 


8m  PLBADnro. 
Principal  and 

kUBMRXOlC 

Balb* 


PLSABOHk 

1.  Under  section  (me  bnidrsd  and 
*  fbrty-nineoftheCodeofProcedm, 
a  defendant  is  required  In  all  essei 
to  plead  any  new  matter  constitnt- 
ing  either  an  entire  or  partial  de- 
fence, and  camiot  give  such  nmttw 
as  evidenoe  in  mitigation  of  damir 
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MLwh«n  Dui  soft  np  in  iha  aotwer. 
MBM^fring  y.  BvU,  297 


PLEDGE. 

1.  TIm  pledge  of  commercial  pcper  as 
nennty  for  a  loan  of  money  does 
not,  in  the  absence  of  a  special 
poiver  for  that  purpose,  anthorize 
the  pledgee,  npon  the  non-payment 
of  the  debt  and  npon  notice  to  the 
pledgor,  to  sell  the  securities  pledged 
either  at  public  or  private  sale,  bat 
he  is  bound  to  hold  and  collect  the 
same  as  they  become  due,  and  apply 
the  money  to  the  payment  of  the 
loan.     Wheeier  y.  2f9wbould^     892 

2.  In  order  to  anthoriee  a  sale,  of  the 
subject  of  a  pledge,  by  the  act  of 
tba  party  without  J  adiclal  proceed- 
ings, personal  notice  to  redeem,  and 
of  the  time,  place  and  manner  of 
the  intended  sale,  which  must  be 
public,  must  begiyen  to  the  pledgor. 

id 

S.  Evidence  is  inadtuissible  of  a  local 
custom  in  the  city  of  New-Tork  to 
sell  commercial  paper,  pledged  as 
security  for  a  loan,  at  private  sale 
and  for  the  best  price  that  can  be 
obtained,  after  demand  of  payment 
and  notice  that  such  sale  will  be 
made  in  case  of  default.  Such  a 
custom,  if  it  existed,  would  be  ille- 
gal and  void.  %d 


PRACTICAL  LOCATION. 
8m  Boundary  Lim. 


PRACTICE. 

1.  Notice,  under  section  three  hundred 
and  ninety-nine  of  the  Code,  of  the 
intended  examination  of  the  assign- 
or of  a  thing  in  action  or  contract, 
in  behalf  of  persons  deriving  title 
through  or  from  him,  is  only  neces- 
sary where  the  party  against  whom 
he  is  to  be  examined  is  an  assignee, 
executor  or  administrator.  Bid- 
smSv.  AMtor  MvL  Lu.  Oo.^       268 

X  When  a  verdict  or  the  report  of  a 
referee  for  the  plaintiff  is  set  aaide. 


upen  a  oaaey  and  it  is  apparent  that 
no  possible  state  of  proof  appUca- 
hle  to  the  issues  will  entlUe  nim  to 
a  judgment|  the  appellate  court 
should  render  final  Judgment  for 
the  defendant,  and  should  not 
award  a  new  trial.  Sdmomttom  v. 
MOdmd^  543 

3.  A  statement  upon  which  to  enter 
Judgment  without  action,  under  the 
Code,  is  suficient  if  it  sets  forth 
that  the  Judgment  is  confessed  to 
secure  tiie  pl^ntiff  for  a  debt  Justly 
to  become  due  upon  his  indorse- 
ment, as  the  surety  of  the  plaintiff, 
and  for  his  benefit,  of  bills  and 
notes  which  are  fUly  described  as 
to  names,  dates,  amounts  and  times 
of  payment,  jiow  v.  Plahur,    662 

d.  The  case  of  J6kni(m  v.  WMMk  (3 
iTem.,  344 )  points  out  the  mode  of 
proceeding  to  review  the  decision 
of  a  referee,  aa  the  Code  of  Proce- 
dure is  oonstrued  by  the  Court  of 
Appeals,  and  the  appellant  must 
procure  a  Case,  to  be  settted  aa 
there  pointed  out,  in  order  to  ob- 
tain a  review  in  tiiis  court.  The 
proceeding  is,  however,  matter  of 
practice,  over  which  the  court  from 
which  the  record  comes  up  hsa  en- 
tire  control,  and  on  which  this 
court  will  make  no  order.  It  may, 
however,  deoline  to  dismiss  the  ap- 
peal, where  it  seems  to  have  merits, 
and  give  leave  to  the  appellant  to 
apply  f^om  time* to  time  to  the 
oouxt,  whose  Judgment  is  appealed 
from,  for  leave  so  to  amend  the 
reooitl  as  to  bring  up  a  case  on 
which  this  court  can  examine  the 
merits.     W«te&U  y.  Tkaipson,  613 

[Ai  OimtU.} 

6.  The  proceedings  upon  a  trial  at 
circuit  are  revtowable  in  the  first 
instance,  at  general  term,  in  only 
two  cases:  First  Upon  a  motion 
by  the  unsuccessful  party  for  anew 
trial,  upon  exceptions,  by  the  order 
of  the  Judge  who  tried  the  cause ; 
Second.  Where  there  is  an  uncon- 
troverted  state  of  fects,  and  the  case 
presents  only  questions  of  law,  and 
the  judge  directs  a  verdict  aul^ject 
to  the  opinion  of  the  court.  Cobb 
y.  ComiUk^  602 

6.  Exceptions  were  taken  at  the  trial, 
by  both  parties,  upon  which  tbay 
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had  a  right  to  be  heard  upon  a 
motion  for  a  new  trial.  The  plaintiff 
had  a  verdict,  which  the  Judge 
directed  to  be  taken  subject  to  the 
opinion  of  the  court  at  general  term ; 
and  the  court,  at  general  teim,  ren- 
dered judgment  for  the  defendant; 
ffeldf  that  the  judgment  must  be 
reversed  as  for  a  mistrial,  and  a 
new  trial  granted,  though  the  judg- 
ment appeared  fVom  the  case  to  be 
correct  upon  the  merits.  id 

7.  Upon  the  trial  there  was  a  disputed 
question  of  fact;  the  judge  sub- 
mitted certain  questions  to  the  jury, 
who  answered  them  specially  and 
found  a  verdict  for  the  plaintiff, 
assessing  his  damages,  subject  to 
the  opinion  of  the  court  upon  a 
case  to  be  made,  with  liberty  to 
turn  it  into  a  bill  of  exceptions. 
The  case  was  heard  at  general  term, 
and  Judgment  rendered  for  the 
defendant;  Held,  a  mistrial,  the 
Judgment  reversed  and  a  new  trial 
ordered.    Gilbert  t.  JBecuhf       606 


PRESUMPTION. 

8m  Bills  op  Exchange  and  Promm- 
SORT  Notes,  8. 
Boundary  Line,  2,  8. 
Criminal  Law,  1. 
Evidence,  7. 
Landlord  akd  Tenant. 
Leoact,  6, 


PRINCIPAL  AND  AGENT. 
See  Bills  of  Exchanqe  and  Pro- 

MISaORT  NOTBS,  1,  2,  8. 

Common  Carriers. 
Evidence,  6. 
Municipal  Corporation. 
Statute  of  Limitations. 


PRINCIPAL  AND  SURETY. 

1.  Where  a  creditor  makes  an  agree- 
ment by  which  a  security  is  rendered 
valueless  to  a  surety  who  is  entitled 
to  be  subrogated  in  respect  thereto, 
the  surety  who  has  paid  the  credi- 
tor, after  a  Judgment  obtained 
against  him  in  ignorance  of  such 


agreement,  is  entitled  to 
from  the  creditor  the  amount  of  the 
defeated  security.  Chetier  r.  Btmk 
of  Kingston^  8tf 

2.  The  Bank  of  Kingston  discoDUnned 
a  suit  which  it  h»i  brought  agiiust 
the  makers  and  indorsers  of  m  pro- 
missory note  discounted  by  it,  upon 
the  execution  of  a  bond,  by  three 
of  the  parties  to  the  note,  condi- 
tioned for   the   payment   of  the 
amount  due  thereon  in  eight  months 
and  such  bond  was  delivered  under 
a  secret  agreement,  that  the  bank 
would   endeavor    to    collect    the 
amount  secured  thereby  from  the 
plaintiffs  in  this  action,  who  were 
in  fact  only  secondarily  liable,  the 
primary  obligation  being  upon  the 
obligors  in  the  bond  and  the  other 
parties  to  the  note  for  which  it  was 
given.    The  plaintiffs  being  igno- 
rant of  this  condition,  afterwards 
paid  a  Judgment  recovered  against 
them  by  the  bank  for  the  same  debt^ 
and  the  bond  was  thereupon  trans- 
ferred to  them  by  the  baiik ;  BeUL 
that  the  bond  having,  by  viitae  or 
the  condition  on  which  It  was  deli- 
vered, become  satisfied  when  the 
bank  obtained  payment  from  the 
plainti£%,  the  latter  were,  in  equity, 
entitled  to  recover  back  the  amowit 
paid  upon  the  Judgment.  «l 

See  Estoppel,  1. 
Evidence,  6. 


PRIVILEGED  COMMUNICATIOI 

See  Attorvet  and  Oubnt. 
Libel. 


PUBLIC  OFFICBB. 
See  Municipal  Corpob  miML 


R. 


RAILROAD  CORPORATION. 

Upon  the  granting  of  an  ord«r  of 
sequestration  and  for  the  appoint* 
ment  of  a  receiver,  of  an  fnsolveDl 
railroad  corporation,  in  an  ftctioa 
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liffKigbt  in  behalf  of  all  its  creditors, 
the  riglit  of  action  against  its  stock- 
holders, for  tlie  amount  of  tlieir 
unpaid  subscription^  to  its  capital, 
Tests  in  the  receiver,  and  a  judg- 
ment creditor  of  the  corporation 
will  be  restrained  from  prosecuting 
an  action  against  a  stockholder, 
under  the  tenth  section  of  the 
general  railroad  act  {ch,  140  </ 1860), 
commenced  by  him  after  the  making 
of  such  order,  but  before  the  ap- 
pointment of  the  receiver  under  it 
was  perfected.    EaT^in  v.  IlUioti, 

877 

SL  a  written  contract  between  a  rail- 
road company  and  the  owner  of  a 
farm  through  which  it  constructed 
its  road  obliged  the  company  to 
construct  and  mauitaln  good  and 
sufficient  fences  on  each  side  of  the 
track,  and  also  two  crossings  for 
teams ;  Ileld,  that  the  omission,  in 
the  contract,  of  any  provisions  as 
to  gates  or  bars  at  the  crossings,  did 
not  relieve  the  company  from  its 
statutory  obligation  to  maintain 
them,  as  required  by  the  general 
railroad  act.  Poler  v.  If.  Y, 

Central  Railroad  Co.,  476 

8.  It  is  not  necessary  to  the  incorpo- 
ration of  a  railroad  company  under 
the  general  act  that  ten  per  cent  be 
paid  upon  the  amount  of  each  sub- 

*'  ecription  at  the  time  of  making 
the  same  or  previous  to  the  filing 
of  the  articles  of  association  with 
the  secretary  of  state.  It  la  suffi- 
cient if  the  cash  payments,  by 
whomsoever  made,  amount  in  tble 
aggregate  to  ten  per  cent  upon  one 
thousand  dollars  for  each  mile  of 
road  proposed  to  be  constructed. 
Laht  Ontario,  JltUmm  and  New^ 
York  Railroad  v.  Mason,  451 

4.  A  subscriptijn  for  stock,  made 
before  the  incorporation  of  the 
company,  is  obligatory  upon  the 
tubecriber,  although  he  xnake  no 
cash  payment  whatever.  The  right 
to  membership  is  a  sufficient  con- 
sideration for  the  subscriber's  lia- 
bility, and  he  cannot  ^revoke  the 
subscription.  til 

S  Notice  of  calls  for  the  payment 
of  the  BubBCiiption  is  only  neoes- 
MiT  for  the  purpose  of  authorizing 
a  forfeiture  of  stock.  It  is  not 
vequired  to  support  an  action  upon 


a  lubeeription  which  ■peoiflet  no 
oondition  nor  time  of  payment. 

Ill 

6.  The  articles  of  association  to  be 
filed  may  be  upon  separate  sheets, 
each  of  which,  being  a  copy  of  the 
others,  has  been  signed  by  only  a 
portion  of  the  members  of  the 
company.  id 

7.  Signature  to  a  paper  which  states 
that  the  subscribers  thereby  asso- 
ciate themselves  in  pursuance  and 
by  virtue  of  the  general  act  for  the 
incorporation  of  turnpike  and  plank 
road  companies,  gives  the  name  of 
the  proposed  company,  the  amount 
of  ite  capital  stock  and  the  number 
of  shares,  imports  a  promise,  upon 
which  an  action  may  be  maintained, 
to  take  and  pay  for  the  nun^ber  of 
shares  set  opx>oslte  to  the  subscri- 
ber's signature.  Rensselaer  and 
WathingUm  Plank  Road  Co.  v.  Bar- 
ton,  467 

See  HiQHWAT. 
Nbgliobhgi. 


BECEIVSB. 

See  Debtor  and  Creditor. 

Mutual  Insurance  Oomfakt^  1. 
Bailboad  Corporation. 


REDEMPTION. 

1.  The  effect  of  payment  to  the  sheriff, 
for  the  purpose  of  acquiring  the 
title  of  a  purchaser  of  land  on  exe- 
cution, of  the  amount  of  the  pur- 
chaser's bid,  with  interest,  is  not 
impaired  hy  the  person  making 
such  payment  giving  immediate  no- 
tice to  the  sheriff  not  to  pay  over  a 
portion  of  the  money.  Sprakar  v. 
CM,  Wi 


8ALS. 

1.  Upon  an  executory  contract  for  tht 
delivery  of  goods,  sold  for  payment| 


048 


nroJBX 


wxxm  snch  delivery,  in  the  notee  of 
a  third  party,  who  becomes  ioBolveot 
between  the  lime  of  the  contract 
and  that  stipulated  for  its  perfor- 
mance, the  seller  is  not  bound  to 
deliver  upon  a  tender  of  notes, 
though  they  are  not  entirely  worth- 
less.   Benedict  and  athen  t.  Fidd^ 

605 

2.  Goods  were  sold  "  to  arrive  "  by  a 
certain  vessel,  and  to  be  paid  f)r, 
at  what  should  be  the  market  price 
on  the  day  of  delivery,  in  the  notes 
of  L.  B.,  whom  both  parties  sup- 
posed to  be  solvent,  without  re- 
course. Before  the  ship  arrived,  L. 
B.  fkiled,  and  the  notes  thc^^npon 
were  depreciated,  so  as  to  be  worth 
but  f^om  ten  to  thirty  cents  on  the 
dollar ;  Held^  that  the  vendor  was 
not  bound  to  deliver  the  goods  upon 
a  subsequent  tender  of  tlie  notes. 

id 


STBEBTfl. 
Eke  HioBWAT. 


SEQUEBTBATION. 
8m  Eailroad  GoRFORAnoif. 


BTATUTB  OF  LIMITATIONS. 

1.  Where  services  in  the  management 
of  a  farm  and  household  are  per- 
formed under  a  general  retainer, 
without  any  express  agreement  as 
to  the  time  or  measure  of  compen- 
sation or  the  term  of  employment, 
and  such  services  continue  for 
a  series  of  years,  no  payments  be- 
ing naade,  the  law, .  for  the  pur- 
pose of  determining  when  the  sta- 
tute of  limitation  begins  to  run,  will 
not  imply  an  agreement  that  the 
payment  of  compensation  shall  be 
postponed  until  the  termination  of 
the  employment,  but  will  regard 
the  hiring  as  iVom  year  to  year,  and 
the  wages  as  payable  at  the  same 
time.    JkmsY,  Ocrion^  255 

2.  Whether  a  hiring  ftom  month  to 
month,  with  monthly  payment  of 
wages,  may  not  bo  implied  from  the 
fiafs  ia  similar  employmaDts,  qyure. 


SUMMART  PEOOSEDISOa  TO 
BECOVBB  THE  POSSfiSSION 
OF  LAND. 

1.  A  judgment  debtor,  continumg  in 
the  possession  of  real  estate  after 
title  thereto  has  been  perfected  un- 
der a  sale  on  execution  against  him, 
is  a  tenant  within  the  meaning  of 
that  word,  as  used  in  the  statute  of 
summary  proceedings  to  recover 
the  possession  of  land  (2  R,  S.,  512)» 
and  is  entitled  .to  deny  the  facts 
upon  which  the  summons  against 
him  was  issued,  to  have  a  trial  by 
Jury,  and  to  stay  the  issuing  of  a 
warrant  to  remove  him,  by  giving 
the  undertaking  or  bond  mentioned 
in  the  amendment  of  that  statute, 
in  section  five  of  chapter  one  hun- 
dred and  ninety- three  of  1849. 
Sprakerr.  Cook,  687 

2.  The  word  rent,  as  used  in  chapter 
one  hundred  and  ninety-three  of 
1849,  is  to  be  construed  as  mean- 
ing, where  t^e  proceedings  are  be- 
tween a  judgment  debtor  and  the 
purchaser  of  his  lands  on  execu- 
tion, the  value  of  th«  use  and 
oecBpatioat  til 


BURBOOATIB. 

1.  To  authorize  the  surrogate  lo  va- 
cate the  sale  of  real  estate  made  by 
an  administrator  or  executor  for  the 
pajrment  of  debts  of  the  decedent^ 
where  the  proceedings  have  been 
fairly  conduoted  and  regular,  on 
the  ground  that  the  sum  bid  is  dis- 
proportionate to  the  value  of  the 
property,  it  must  appear  that  the 
sum  bid  was  below  the  real  value 
of  the  land  at  the  time  of  the  sale, 
and  that  ten  per  cent,  exclusive  of 
the  expenses  of  a  new  sale,  may  be 
obtained  in  addition  to  the  sum  bid; 
and  it  is  not  sufficient  to  show  that 
such  additional  ten  per  oent  may 
be  obtained  without  proving  the  in- 
adequacy  of  tlie  bid  to  tte  valoe  el 
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Um  property  at  the  time  the  sale 
took  place.     Kain  ▼.  Mastertont 

174 

2.  In  an  action  to  recover  possession 
of  lands,  claimed  hy  the  plaintiff  as 
purchaser  at  a  sale  made  by  an  ad- 
ministrator, under  a  surrogate's 
order  directing  a  sale  for  the  pay- 
ment of  the  debts  of  the  deceaised, 
which  action  iras  pending  at  the 
time  of  the  passage  of  the  act  of 
March  28,  1850,  for  the  protection 
of  purchasers  at  sales  made  by 
order  of  surrogates,  the  plaintiff, 
for  the  purpose  of  showing  that  the 
surrogate  bad  acquired  Jurisdiction 
of  the  parties  to  be  afifected  by  the 
eale,  produced  the  affidavit  of  pub- 
lication in  the  state  paper  for  six 
weeks,  commencing  on  the  20th  of 
March,  1849,  of  the  surrogate's  or- 
der to  show  cause  why  a  sale  should 
hot  be  ordered,  the  order  itself 
having  been  msde  on  the  22d  of 
March,  1840;  Held,  that  the  order 
could  not  be  published  until  made 
by  the  surrogate,  and  that  the  most 
the  affidavit  tended  to  prove  was  a 
publication  of  the  order  for  five 
weeks.    SiVey  v.  Waffle,  180 

8.  The  order  of  sale  recited  that  it 
was  made  upon  proof  of  due  pub- 
lication of  the  Older  to  show  cause. 
Such  recital  is  no  more  than  a 
statement,  by  the  surrogate,  that  he 
had  acquired  Jurisdiction,  and  is  of 
no  effect;  not  showing  an  acUudi- 
cation  that  he  found  Arom  the  evi* 
dence  the  facts  upon  which  his  Juris- 
diction depended.  id 

4.  R  seems  that  evidence  that  the 
debt,  for  the  payment  of  which  the 
application  to  sell  the  land  was 
made,  was  fictitious  and  fVaudulent, 
and  that  the  pluntiff,  when  he  pur- 
chased, knew  the  fact,  is  inadmissi- 
ble to  impeach  his  title,  without 
proving,  further,  that  the  adminis- 
trator knew  that  the  debt  was  ficti- 
tious, and  that  the  plaintiff  conspired 
with  him  to  subject  the  land  to  sale 
ihtudulently.    Fer  Bowbn,  J.    id 

i.  li  also  seems  that  a  petition,  pray- 
ing for  a  sale  of  the  land  to  pay  tho 
debts  of  a  decedent  and  not  asking 
for  authority  to  lease  or  mortgage, 
''ves  juriiHliction  tt)  t!ic  surrogate 


to  inquire  whether  the  necessary 
money  can  be  procure^  by  lease  or 
mortgage  advantageously  to  the  es- 
tate, ^d  upon  his  determining  in 
the  negative,  to  order  a  sale*  Per 
BowsN,  J.  id 


T. 


TAXES  AND  ASSESSMENTS. 

1.  The  act  ich.  827  of  1866)  "to 
provide  for  the  due  apportionment 
of  taxes  and  assessments,  and  for 
the  sale  of  real  and  personal  estate 
to  pay  the  same,"  is  constitutional ; 
and  a  sale  under  it,  by  the  judg- 
ment of  the  Supreme  Court,  in  an 
action  to  which  all  persons  having 
vested  estates  at  law  or  in  «qnity 
are  made  parties,  or  are  proceeded 
against,  by  the  publication  of  no- 
tice, as  unknown  owners,  cuts  oft* 
estates  contingent  or  unvested,  in- 
cluding the  possible  interests  which 
might,  under  contingent  limitations, 
vest  in  persons  not  yet  in  being,  as 
wdl  as  vested  estates,  and  transfers 
to  the  purchaser  a  fee  simple  abso- 
lute.   Jackson  v.  Baheock,        246 

See  Mutual  Insubance  Cojiranies, 
2,  8,  4. 


TEI^EB. 

1.  Upon  a  valid  tender  of  a  chattel  or 
the  promissory  note  of  a  third  per- 
son in  performance  of  a  contract, 
the  title  is  changed  and  the  law 
applies  the  property  in  satisfaction 
of  the  debt.  If  the  tender  is  re- 
fused, the  party  making  it  may,  if 
he  so  elect,  continue  in  possession, 
and  thereupon  becomes  a  bailee  for 
the  creditor.    Des  Arts  v.  LeggeU, 

682 

2.  But  H  seems  the  party  making  the 
tender  may,  if  he  so  elect,  upon 
its  refusal  by  the  other  party,  ac- 
quiesce therein  and  treat  the  pro- 
perty as  his  own,  remaining  liable, 
not  as  bailee,  but  upon  the  origi- 
nal contract,  per  SfiLnsN,  Boobb- 
VELT,  Haerib  and  pRArr,  Js.     id 


Smiih. — Vol..  II. 
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TITLE  TO  REAL  ESTATE. 

[Chudupon.] 

X.  A  mortgage  executed  bj  a  tenant 
in  oommon  of  the  whole  of  a  farm 
of  which  he  is  in  the  ezclasiye  oc- 
cupation, but  claiming  no  interest 
in  more  than  the  undiyided  one- 
half  of  the  land  thus  mortgaged, 
does  not  constitute  a  cloud  upoft  the 
title  of  his  co-tenant,  such  as  a 
court  of  equity  will  interfere  to  re- 
move.    Ward  Y.  Dewey,  519 

2.  Nor  does  a  judgment  obtained  for 
the  foreclosure  of  such  mortgage, 
and  for  the  sale  of  the  farm  in  an 
action  to  which  the  mortgagor  onlj 
is  a  partj  defendant,  and  the  ad- 
vertising of  the  whole  farm  for 
sale  under  the  judgment,  at  the  in- 
stance of  the  plaintiff,  with  the 
claim  and  pretence,  on  his  part, 
that  the  mortgagor  had  good  right  to 
mortgage  the  entire  farm,  and  that 
the  sale  would  cut  off  the  right  of 
the  co-tenant  of  the  mor%agor, 
oonstitute  a  cloud  upon  the  title 
justifying  an  appeal  to  a  court  of 
equity  for  its  removal.  id 

Z.  But  a  deed  executed  by  a  party  in 
possession,  claiming  title  to  the 
whole  premises  conveyed,  would 
oonstitute  such  a  cloud  as  would 
Justify  the  interference  of  tke  court. 
Par  Seldeit,  J.  id 

See  BoanTDiRT  Line. 

HiGHWAT. 

MORTQiaOR  AND  MoRTGAGEB. 


TRIAL. 

8m  Practice,  2,  6,  6,  7. 

Summary  Proceedings  to  re- 
cover THE  possession  OF 
LAND. 


TRUSTS. 

See  Attorney  and  Client. 
Debtor  and  Creditor. 
Fraudulent  Conveyance. 
Mortoaoer  and  Mortgagee. 
Plbdgb. 


TURNPIKE  AND  PLAN&  ROJkB 
COMPANIES. 

See  Railroad  Cor^oratiok,  7< 


V. 

YARIANCS. 
See  Evidence,  1, 2. 

VENDOR  AND  VENDEK 

See  Sale. 
Tender. 
Bills  of  Exchange  and  P&oji» 

bory  Notes,  6. 
Bill  of  Lading. 
Debtor  and  Creditor. 
Fraudulent  Conveyance. 


VOLUNTARY  ASSOCL1TI0N8- 

See  Arbitration,  1,  2,  8. 
Parties  to  Action,  2. 
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WILL. 

[JSxeeuiion  of.] 

1.  The  will  of  J.  J.  Astor  was  proved 
before  the  surrogate,  by  the  sub- 
scribing witness^  to  have  been  duly 
executed  December  81,  1886;  a 
first  codicil  January  19,  1888,  and 
a  second  January  9,  1839.  These 
instruments,  together  with  five  other 
successive  codicils,  all  of  which 
purported  to  have  been  executed 
and  attested  on  the  days  of  their 
respective  dates,  were  also  proved 
by  three  attesting  witnesses,  who 
are  the  same  persons  in  the  case  of 
each  instrument,  to  have  been  ac- 
knowledged and  published  by  the 
testator,  as  his  last  will  and  codi- 
cils thereto,  on  the  11th  January, 
1845,  and  upon  these  proo&  all 
the  instruments  jivere  admitted  to 
probate  as  the  last  will  and  testa- 
ment of  the  deceased;  Jffeld,  (hat 
the  will  and  codicils  were  not  to  be 
regarded  as  an  entire  instrumeot, 
executed  for  the  first  time  on  the 
11th  January,  1846,  but  that  the 
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ftckiowledgment  and  renewed  at- 
testation irhich  then  took  place 
bavo  only  the  effect  of  a  republicap 
tion,  giving  no  different  operation 
to  the  8e?eral  instruments  from 
that  which  they  wonld  have  if  they 
stood  upon  their  original  execution, 
and  therefore  did  not  make  the  will 
or  codicils  speak  as  A-om  the  date 
of  the  republication,  for  the  pur- 
pose of  reviving  legacies  which 
had  been  adeemed  or  satisfied. 
Langdon  v.  Astor'i  JExecutors,      9 

See  Lroact. 


WITNESS. 

I.  Under  the  Ck>de  of  1849,  the  ad- 
missibility of  a  witness  was  to  bo 


tested  by  his  relation  to  the  action 
itself  rather  than  to  the  event. 
Unless  he  was  substantially  the 
party,  so  that  he  was  entitled  to 
control  the  action,  he  was  not  a 
person  for  whose  immediate  benefit 
it  was  prosecuted  or  defended. 
Bridges  v.  Eyatt,  646 

2.  One  who  assigns  a  claim  to  a  credi- 
tor on  account  of  his  debt,  without 
any  agreement  that  any  part  of  the 
debt  shall  be  extinguished  by  the 
assignment,  is  a  competent  witness 
for  his  assignee  in  an  action  to  re- 
cover the  demand.  id 

See  Evin£NCE,  9. 
Pbacticb,  1. 
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